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DIRECTIVE 2003/98/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 17 November 2003
on the re-use of public sector information

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty establishing the European
Commumnity, and in parucutar Article 95 thereof,

Having regard 10 the propotal from the Commussion (1),

Having regard to the opimion of the European Economic and
Social Commuttee (%),

Having regard to the opmion of the Commuttee of the
Regions (%),

Acting n aceordance with the procedure set out in Articde 251
of the Treaty (%),

Whereas

{1} The Treaty provides for the establishment of an internal
market and of a system ensuring that compettion n the
internal market 15 not distorted Harmonisation of the
rules and practices m the Member States relating to the
explonation of publiz sector information contributes to
the achievement of these objectives

() The evolution towaids an information and knowledge
society influences the hfe of every atizen m the Com-
munity, iter aha, by enabling them to gain new ways of
accessing and acquiring knowledge

(3)  Digrtal content plays an important role 1n this evolution
Content production has given nse 1o rapid job creation
1n recent years and contmues to do so Most of these
jobs are created in small emerging companies

(4 The publc sector collects, produces, reproduces and
dissenunates a wide 1ange of information m many areas
of acuviy, such as socal, ecomomic, geographical,
weather, tounst, busmess, patent and educational nfor-
mation

) O)C227F, 2492002, p .82

() Q] C85, 842003, p 25

() O] C73, 2632003 p 38

(') Opimon of the luropean Parhament of 12 February 2003 (not yet
published 1n the Official Journal), Council Common Position of 26
May 2003 (O] C 159 £ 8 72003, p 1) and Position of the Euro-
pean Parhament of 25 September 2003 (not yet pubhshed n the
Officiat Jounal} Counul Decision of 27 October 2003

)

(6)

7

8

One of the principal aims of the establishment of an
nternal market 1s the creanon of condinons conducive
to the development of Community-wide services Public
sector information Is an important primary matenal for
digital content praducts and services and will become an
even more important content resource with the develop-
ment of wireless content services Broad cross-border
geographical coverage will also be essential in this
context Wider possitiliues of re-using public sector
information should mier aha allow European compames
10 exploit s potenual and contnbute 10 economic
growth and job creation

There are considerable differences n the rules and prac-
uces 1n the Member States relating to the explontation of
public sector informauon resources, which consutute
bartiers to bringing out the full economic potenual of
this key document resource Tradimonal practice
public sector bodies m exploitmg public sector mforma-
uon has developed in very disparate ways That should
be taken nto account Mimmum harmomsauon of
natonal rules and practices on the re-use of public
sector documents should therefore be undertaken, 1n
cases where the differences m national regulations and
practices or the absence of clary hinder the smooth
funcuonming of the internal market and the proper devel-
opment of the information soctety in the Commumnty

Moreover, without mimmum harmonisation at Com-
munuty level, legislauve activities at national level, which
have already been wmuated n a number of Member
States wn order 10 respond to the technological chal-
lenges, might result in even more significant differences
The 1mpact of such legislauve differences and uncertamn-
ues will become more significant with the further devel-
opment of the informauon socety, which has already

greatly increased cross-border explontation of informa-
ton

A general framework for the conditions governing re-
use of public sector documents 1s needed in order to
ensure fair, proportionate and non-discnmmatory condi-
tions for the re-use of such nformation Public sector
bodies collect, produce, reproduce and dissermunate docu-
ments to fulfil ther public tasks Use of such documents
for other reasons constitutes a re-use Member States'
policies can go beyond the mmmum standards estab-
lished m this Directive, thus allowing for more extensive
re-use
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This Dhrective does not conan 4N obligatian L0 allow
re-use of documents The decision whether ef not ©
suthonse re-use yall remain with the Member Suates Of
the publsc sector body concerned This Dyrectve shou
to documents that are made secessible for re-use
bodies hcense, sell, dissermnaic,
exchange OF g€ out nformauon To avord ¢Toss-SUbSE
des, re-use “hould ciude further use of documemnts
withtn the orgamusanon wself for acuviues fallng outside
1he scope of 18 publec tasks actwvies falling ouside the
pubhc rask wall rypreally mnclude supply of documenis
that are produced and charged for exclusively on 2
comnercial basis and 1n compention with others M the
market The defimuon of ‘Jocument’ 1§ nat ntended 10
cover computer programmes The Directive builds on
the exsung access regumes 10 the Member States an
does not change the nauonal rules for access o doc
ments 1t does not apply n cases  whach oizens OF
companies Cat ander the relevant sccess regime, o0t
obtam a docurent f they can prove 2 particular mnterest
At Commumty Jevel, Articles 41 ght 1@ good adsmius”
tcanon} and 42 of the Charter of Fundamental Rights of
the European Unton recogmise the nght of any cuzen 0
{he Usmon and any natural ©f tegal person residing of
having s registered office 1w 2 Member State 0 have
access to European parhament, Counuil and Commission
documeits Public seClof bodies should be encouraged
1o make avatlable for re-use any documents held by
themn Public sector hodies should promoie and encou-
rage re-use of documents. mncluding official texts of 2
legislatve and administrative nature i those €ases where
the pubhic sector body has the nght t© authonse ther
re-use

The defimuons of ‘public sector pody and ‘pody
governed by public law are taken from the public
procurement [hrecuves (92[50!EEC ) 9334[EEC 4}
and 93[37(EEC {) and g98{4{EC ) Public undertakmngs
are not cavered by these definuons

Thus Directve bays down a genenc defnition of the term
document’, m tme with developmews 10 the mformation
society 1t covers any representauon of acts, facts of
mformation — and any comptiation of such acws, facts
or informauon — whatever 18§ medmm  (wotten on

aper, of stored m electrome form ot 43 @ sound, visual
or audovisual recordmg), held by pubhic secter bodies
A document held by 3 public sector body s @ document
where the public setor body has the nght © authorise
re-use

1992, p 1 Dhrective a5 Jast amended by Comsus-

29 10 2001,

1
{opL19? 931993, p ) Diectwe as last amendedp by Compssion
Direcuve 2001/78[EC
o)L 199, 981993 p 54 Durective 4§ lagt amended by Commis-
ston Direchive 2001{73fEC
“ opL101, 141998 ¢ 1
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The wme lmit for replyng 10 requests for Te-use should
be reasonable and m hne with the equivalent Ume or
requests 10 access the document under the relevant
access Tegunes Reasonable BME lumuts throughout the
Unon will cumulate the creaton of new aggregatcd
nformanon products and services pan-European jevel
Once a request for re-use has been granted, public sector
bodies chould make toe documents available 10 & M
fcame that allows thewr full econom potenual to be
explonted This 18 pamcularly unportant for dynamic
content €8 uraffic data), the cconomic vahue of which
depends oD the wmmediate availabity of the mformaton
and of regular ppdates S ould a hcence be used, the
pmely avalabiity of documents MY be a part of the
terms of the licence

The possibiliues for re-use catl be 1mproved by g
the need to digitise paper—based Jocuments of 10 process
dignal files L0 make them mutually compatble There-
fore, pubhe sector podies should make documents aval-
able 1 any pre-exishiag format of language: through
electromc means where possile and appropnate public
sector bodies chould view TEQUEStS {or extracts from
exisung documents {avourably when t@ grant such a
request would mvalve only a sunple operation public
sector bodics should not, hawever, be obhiged © provide
an extract from 3 document where thys snvolves dispro-
pertionate effort To facilitate ve-use, public sector bodies
thould make their OWD documents avatlable in a format
which, as far as possible and appropnate, 18 not depen~
dent on the use of speafic saftware Where possible and
appropridte, public  sector les should ke mte
account the possibiliues for the re-use of documents by
and for people with disabilities

where charges arc made, the total mcome should not
exceed the total costs of collectng, producng, reprodu-
ang and Jdissenmunating pouments, rogether with 2
reasonable rewurn o7 \nvestment, having due regard W
the self-financing requirernents of the public secto? body
concerned, where app icable

user support Recovery of costs, together with @ reasen-
able rewwrn on nvestment, consistent with apphicable
accounung principles and ihe yelevant cost calculanon
method of the public sectof pody concerned, constitutes
an upper bt 12 the charges, 4s any excessive prices
shoutd be precluded The upper hmit for charges set i
this Drecuive 18 without prejudice 10 the right of
Member States OF public sector bodies 10 apply tower
charges ot no charges at all and Member 3tates should
eniousage public wectot bodies 10 make dacuments
available at charges that do not exceed the marginal
costs (or reproducing aud disserunating the documenis
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Ensunng that the conditions for re-use of public sector
d publily avatlable s a pre-
condmon for the development of a Communy-wite
wformation inatket Therefore all applicable conditions
for the re-use of the documents should be made ¢lear to
the potenual re-users Member States should encourage
the creation of mdices accessible on hne, where appro-
nate, of avaable documents ¢ as 1o promote an
facintate requests for re-use Al pheants for re-use o
documents ghould be formed of qvallable means O
redress relaung 0 dectsions Of practices affecung them
Thus wull be particularly important for sMEs which may
not be famubar with areractions with public sector
bodies from other Member States and corresponding
means of redress

Making public all generally avaitable docurments held by
the public sector == concernng 0ot only the polincal
process but also the legal and admumistratve process =
s a fundamenta snsteument for extending the might to
knowledge, which 1 2 bastc principle of democracy This
objecuve 18 appheable t0 inshitunons at every fevel, be it
1ocal, national of internatonal

in some cases the re-use of documents will rake place
without a licence beng agreed In other cases 4 licence
will be 1ssued unposing condstons on ihe re-use by the
leensee dealing with 1ssues such a3 Lrability, the proper
use of documents, guaranteen® non-alieranon and the
acknowledgement of source X publc sector bodies
Leense documents 10 te-use, the hcence conditions
should be fawr and franspatent Standard heences that are
available online may also play an jmporiant tole 11 this
respect Therefore Member States should provide for the
avallabiity of standatd licences

1f the competent authonty deades to no longer make
avallable cenam Jocuments for re-usé of to (ease
updaung these documents, 1t should make these dec
sions publicly knowr. at the earbest opporumty, via
clectronic means Whenever possible

Condions for 1e-us® should be pon-dsscrumnatory for
compasable categuries of rte-use This should, for
example, not prevent the exchangé of mformanon
perween public sector bodues free of charge for the exer-
cyge of pubhic tasks, whlst other pacties arc charged for
the re-use of the same documents  Neuher should 1t
prevent the adopuon of 3 differentiated chargmng poly
for commercial and non-commercial 1e-use
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public sector bodtes should respect compesuon rules
when establishing the principtes {or re-use of doruments
avording as far a8 possible exclusive agreements berween
themselves and private partners However, m ordes 10
provide a service of general economit sntesest, an exciv-
swve nght 10 re-use spearfic public sector documents may
sometimes e necessary This may be the <ase d no
commercial publisher would publish the mforsmaton
ithout such an exclusive nght

Thug Dicecuve should be ymplemented and apphed 18 full
compliance wiih the ponciples relaung to the proiection
of personal data m sccordance with Direcuve 9546[EC
of the European parlament and of the Counctl of 24
October 1993 on the protection of sndwduals with
regard o the processing of persanal data and of the free
mavement of such data ()

The miellectual property rights of itard parues are nol
affected by thus Duective for the avoidance of doubt,
the term mtellectual property nghts’ cefers 10 copynght
and related nghts only {mcluding s genegns forms ©
protecuon) Ths Directive does not apply to documents
covered by indusinal property nghts, such as patents,
registered desigos and \rademarks The Directive does
ot affect the existence or ownership of smtellectual
property nghts of public sectar bodies, nor does it mit
the exeraise of these nghts 10 any Way beyond the
boundaries et bY (he Directive  The obhigatsons
ymposed by this Drrectve should apply onty insofar as
they are compatible with the provisions of mternational
agfeements on the protection of imretlectual property
nghts, In particular the Berne Convention for the Protec-
uon of Luerary and Artistic Works {the Berne Conven-
non) and the Agreement on Trade-Related Aspects of
intellectual  Propetty Rights ithe TRIPS Agreement

Public sector bodies should, however, exerctse their
copyright 10 & Way that facilnates re-use

Tools that help potential re-users 1o find documents
avalable for re-use and the condiuons fot re-use can
faurlnate considerably the crass-border use of public
sector documents Member States should  therelore
ensure that practical arrangements ase place that help
re-users 1 ther search for documents avatlable for re-
use  Assets lists, accessible preferably online, of man
documents {documents that are exiwensively re-used of
that have the potennal 1© be extenswely re-used), and
portal sites that are hnked © decentralised assets lists are
examples of such praccal arrangements

i
) 0) 1281, 33111995, p 31
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(24 This Directive 1s without prejudice 1o Direcuve 2001/29/
EC of the European Parhament and of the Counail of 22
May 2001 on the harmomsation of certam aspects of
copyright and related rights n the information socety (')
and Directive 96/%/EC of the European Parhiament and
of the Council of 11 March 1996 on the legal protection
of databases (8§ It spells o the condinons wnhin which
public sector bodies van exercise their intellectual prop-
erty nghts 1n the ntemal mformation market when
allowing re-use of documents

{25) Smce the objecuves of the proposed action, namely to
faciltate the creation of Commumty-wide mformation
preducis and services based on public sector documents,
to enhance an effective cross-border use of public sector
documents by private companies for added-value infor-
mauon products and services and to limnt distortions of
compeution on the Commumty market, cannot be suffi-
ciently achieved by the Member States and can therefore,
in view of the inerinsic Community scope and impact of
the said action, be better achieved at Community level,
the Community may adopt measures, in accordance with
the principle of subsidianty as set out 1 Article 5 of the
Treaty In accordance with the prinaiple of proportion-
alny, as set ou in that Article, this Direcuive does not go
beyond what 1s necessary n order to achieve those
objecuves This Direcuve should achieve mimmum
harmomsatton, thereby avoding further dispanties
between the Member States m dealing with the re-use of
public sector documents,

HAVF ADOFTED THIS DIRFCTIVE

CHAPTER I

GENERAL PROVISIONS

Article 1
Subject matter and scope

1 This Directive establishes a mummum set of tules
govermung the re-use and the pracucal means of faciluating re-
use of exsting documents held by public sector bodies of the
Member States

2 Ths Directive shall not apply to

(2) documents the supply of which 15 an activity falling outside
the scape of the public task of the public sector bodies
concerned as defined by law or by other binding rules 1n
the Member State, or 1n the absence of such rules as defined
m hine with common adrmmstrative pracuice i the Member
State i quesuon,

{

documents for which third parties hold mtellectual prop-
erty rights,

) OJL 167 2262001, p 10
{9 0]L77,2731996,p 20

{c} documents which are excluded from access by wirtue of the
access regimes mn the Member States, mncluding on the
grounds of

— the protection of national secunty (1e State secunty),
defence, or public secunty,

— staustical or commercial confidenuality,

{d) documents held by public service broadcasiers and their
subsidianies, and by other bodies or therr subsidiaries for
the fulfilment of a public service broadcasung remut,

(e) documents held by educational and research estabhshments,
such as schools, umversities, archives, hbrares and research
faciliues ncluding, where relevant, organisanons established
for the transfer of research results,

{4 documents held by cullural ecstablishments, such as
museums, libraries, archives, orchestras, operas, ballets and
theatres

3 This Directive builds on and 15 without prejudice to the
existing access regimes 11 the Member States This Directive
shall not apply n cases i which citizens or companies have 1o
prove a parncular iterest under the access regume to obtam
access to the documents

4 This Directive leaves intact and 1n no way affects the level
of protection of individuals with regard to the processing of
personal data under the provisions of Commuruty and national
law, and mn particular does not alter the obliganons and nghts
set owt wn Directive 95/46/EC

5 The obliganons imposed by this Directive shall apply only
msofar as they are compatible with the provisions of wnterna-
twonal agreements on the protection of intellectual property
nights, n particular the Berne Convention and the TRIPS Agree-
ment

Arncle 2
Definittons

For 1he purpose of this Directive the following definittons shall
apply

I *public sector body' means the State, regional or local autho-
nues, bodies governed by pubhe law and associauons
formed by one or several such authoniies or one or several
such bodies governed by public law,

2 ‘body governed by public law' means any body

{a} established for the speafic purpose of meeting needs in
the general mnterest. not having an industnial or commes-
cal character; and

(b) having legal personality, and

{¢) financed, for the most part by the State, ar regional or
local authorities, or other bodies governed by publ
law, or subject to management supervision by those
bodies, or having an administrative, managenal or
supervisory board, more than half of whose members
are apponted by the State, regional or local authonues
or by other bodies governed by public law,
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3 ‘document’” means

(a) any content whatever 1ts medium [wrnitten on paper or
stored 1 electronic form or as a sound, visual or audio-
visual recordung),

{b) any part of such content

4 re-use’ means the use by persons or legal entttes of docu-
ments held by public sector bodies, for commercial or non-
commercial purposes other than the initial purpose within
the public task for which the documents were produced
Exchange of documents between public sector bodies purely
in pursuit of therr public tasks does not constitute re-use,

5 ‘personal data’ means data as defined 1 Article 2{a) of Direc-
tive 95/46/EC

Article 3
General principle

Member States shall ensure that, where the re-use of documents
held by public sector bodics 15 allowed, these documents shall
be re-usable for commercial or non-commercial purposes 1n
accordance with the conditions set out mn Chapters 11l and IV
Where possible, documents shall be made available through
electronic means

CHAPTER Il

REQUESTS FOR RE-USE

Artecie 4

Requirements applicable ro the processing of requests for
re-use

1 Public sector bodies shall, through electromic means
where possible and appropriate, process requests for re-use and
shall make the document avatlable for re-use to the apphcant
or, if a licence 15 needed, finalise the hcence offer to the apph-
cant within a reasonable time that 1s consistent with the tune-
frames laid down for the processing of requests for access to
documents

2 Where no ume limuts or other rules regulating the timely
provision of documents have been established, public sector
bodses shall process the request and shal! deliver the documents
for re-use to the applicant or, if a licence 15 needed, finalise the
licence offer to the applicant within 2 umeframe of not more
than 20 working days after 1ts receipt This umeframe may be
extended by another 20 working days for extensive or complex
requests In such cases the applicant shall be noufied within
three weeks alter the niual request that more ume 15 needed to
process it

3 In the event of a negauve decision, the public sector
bodies shall commumcate the grounds for refusal to the appii-
cant on the basis of the relevant provisions of the access regime
in that Member State or of the natonal provisions adopted
pursuant to this Directive, in particular Arucle 1(2)(a), (b) and
{c), or Article 3 Where a negative decision is based on Arucle
1(2)(b}. the public sector body shall mclude a reference to the
natural or legal person who 1s the nghtholder, where known,
or alternatively to the licensor from which the public sector
body has obtained the relevant matenal

4 Any negative decision shall contan a reference to the
means of redress in case the applicant wishes to appeal the
decision

5  Public sector bodies covered under Article 1{2)(d), (e} and
{f) shall not be required to comply wath the requirements of
this Arucle

CHAPTIR TH

CONDITIONS FOR RE-USE

Artiele 5
Available formats

1 Pubhe sector bodies shall make their documents available
n any pre-exisung format or language, through electronic
means where possible and approprate This shall not imply an
obligation for public sector bodies to create or adapt docu-
ments in order to comply with the request, nor shall 1t imply
an obligauon to provide extracts from documents where this
would involve disproporuonate effort, going beyond a simple
operation

2 On the basis of this Directive, public sector bodies cannot
be required to contmue the production of a certam type of
documents with 4 view to the re-use of such documents by a
private or public sector organisation

Arucle 6
Principles governing charging

Where charges are nade, the total income from supplying and
allowmg re-use of documents shall not exceed the cost of
collection, producuon, reproduction and  dissemmation,
together with a reasonable return on mvestment Charges
should be cost-onented over the appropriate accountmg period
and calculated in line with the accounung principles applicable
10 the public sector bodies involved
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Article 7
Transparency

Any apphcable conditions and standard charges for the re-use
of documents held by puble sector bodies shall be pre-estab-
lished and published, through electronic means where possible
and appropriate On request, the public sector body shall indi-
cate the calculation basis for the published charge The public
sector body 1n question shall also indicate which factors will be
taken mto account it the calculation of charges for atypical
cases Public sector bodies shall ensure that applicants for re-
use of documents are informed of available means of redress
relaung to decisions or practices affecting them

Article 8
Licences

1 Public sector bodies may allow for re-use of documents
without conditions or may impose conditions, where appro-
priate through a lLeence, dealing with relevant issues These
condiuons shall not unnecessarily restrict possibilines for re-use
and shalt not be used to resirict competiuon

2 In Member States where licences are used, Member States
shall ensure that standard licences for the re-use of public
sector documents, which tan be adapted to meet partcular
licence apphications, are available in digital format and can be
processed electromically Member States shall encourage all
public sector bodies to use the standard licences

Artele 9
Practical arrangements

Member States shall ensure that pracucal arrangements are 1n
place that faciluate the search for documents avaitable for re-
use, such as assets lists, accessible preferably online, of mam
documents, and portal sies that are hinked to decentrabsed
assers lists

CHAPTER IV

NON-DISCRIMINATION AND FAIR TRADING

Article 10
Non-discrimination

1 Any applicable conditions for the re-use of documents
shall be non-discriminatory for comparable categones of re-use

2 Il documents are re-used by a pubbic sector body as input
for 1ts commercial activities which fall outside the scope of 1ts
public tasks, the same charges and other conditions shall apply
to the supply of the documents for those activities as apply to
other users

Article 11
Prohibition of exclusive arrangements

1 The re-use of documents shall be open 1o all potenual
actors n the market, even 1f one or more market players
already explon added-value products based on these docu-
ments Contracts or other arrangements between the public
sector bodies holding the documents and third partes shall not
grant exclusive rights

2 However, where an exclusive right 15 necessary for the
prowision of a service 1n the public mnterest, the validity of the
reason for granting such an exclusive night shall be subject to
regular review, and shall, in any event, be reviewed every three
years The exclusive arrangements established after the entry
mto force of this Direcuve shall be transparent and made
public

3 Eusung exclussve arrangements that do not quabfy for
the excepuon under paragraph 2 shall be terminated at the end
of the contract or 1n any case not later than 31 December
2008

CHAPTER V

FINAL PROVISIONS

Article 12
Implementation

Member States shall bring into force the laws, regulations and
admimstrative provisions necessary 1o comply with this Direc-
uve by 1 July 2005 They shall forthwith mform the Commus-
sion thereof

When Member States adopt those measures, they shall contain
a reference to this Directive or be accompanied by such a refer-
ence on the occasion of thewr official publication Member
States shall detertmine how such reference 1s to be made

Artcle 13
Review

1 The Commission shall carry out a review of the applica-
tton of this Direcuve before 1 July 2008 and shall commumi-
cate the results of this review, together with any proposals for
modifications of the Directive, to the European Parliament and
the Council
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2 The review shall m particular address the scope and
impact of this Direcuve, including the extent of the mcrease in
re-use of public sector documents, the effects of the principles
apphed to charging and the re-use of official texts of a legisla-
tive and admirustrative nature, as well as further posubilities of
mproving the proper funcnoning of the internal market and
the development of the European content industry

Article 14

Entry into force

Thts Direcuve shall enter mto force on the day of its publica-
uon 1n the Offiaal Journal of the Furopean Union

Amicle 15
Addressees

This Directive 15 addressed to the Member States

Done at Brussels, 17 November 2003

For the Counail
G ALEMANNO
The President

For the Parliament
P COX
The President



