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From: Claire Taylor Brussels, 4 December 2002
tel: (+32)(0)2 286 1831 Doc. no: 02-8768-p AUTHORITY
e-mail: cta@efasurv.int

Fax

To: Pél Hellesylt
Fax: +47 22246669
Pages: 25

Subject: EFTA Surveillance Authority Decision to propose appropriate measures to
Norway with regard to state aid in the form of gnarantees under the Act on State
Enterprises (“Lov om statsforetak™)

Please find attached a letter and a copy of the Authority’s decision in the above case.

Yours sincerely

Claire Taylor
Legal and Executive Affairs

Rue d¢ Tréves 74, B-1040 Brussels, tel; (+32)(0)2 286 18 | 1, fax: (+32)(0)2 286 18 00, www.cRasury. int
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Brussels, 4 December 2002

— .
Doec, No: 02-8603.D EFTA SURVEN LANCE
Ref. No: SAM 070,019 J*'-UJ'I'Hl]ﬁ"l”l"fJ

Dear Sir/Madam,

Subject; Authority’s decision of 4 December 2002 o propose appropriate
measures to Norway with regard to State aid in the form of guarantees
under the Act on State Enterprises (*Lov om Statsforetak’)

Procedure

of guarantees conferred under the Act on State Enterprises (cf. the Authority’s letter dated
11 April 2001 Moc. No, 01-2757.Dy),

After having received mformation and comments from the Norwegian Government (cf.
letter from the Ministry of Trade and Industry dated 21 May 2001, receiveqd and registered
by the Authority on 28 May 2001 (Doc. No. 01-3962-A)), the Authority informed the
Norwegian Government of its conclusions as regards the incompatibility of the guarantee
resulting from Sections 4, 51 and 53 of the Act on State Enterprises (cf. the Authority’s
letter dated 19 June 2001 (Doc. No. 01-4490-D)), The Authority also informed the
Norwegian Government that, if the Norwegian authoritjes would not abolish, or make the

the Norwegian Government again, by letter dated 12 February 2002 (Doe, No. 0z-1110-
D), to submit proposals to ensure that the State enterprises would 1o longer benefit from
State aid in the form of guarantees. It was emphasised that, in the absence of a satisfactory
answer by 28 February 2002, the Authority would Propose appropriate measures
consisting of the abolition of the current guarantee scheme,

Norwegian Mission to the European Union
Rue Archimeéde, 17
1000 Brussels

-—

Rue de Traves 74, B-1040 Bryssals, tcl; (+32X(002 286 18 11, Fax: (+32)(0)2 286 18 00, www.cftasury.ing
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Labour and Government Administration dated 1 March 2002, received ang registered by
the Authority on 6 March 2002 (Doc. No. 02-1694-A)), the Authority’s services agreed to
await the outcome of the further discussiong within the Norwegian Government before
Proposing appropriate measures,

Subsequently, the Norwegian Government submitted addijtional information. This
concerned the introduction of g garantee premium for certain State enterprises as from 1

arrangements (cf. letter from the Ministry of Trade and Industry dated 19 April 2002, sent
by fax and received and registered by the Authority on that same day (Doc, No. 02-2949.

the envisaged introduction of an obligation for certain State enterprises to pay a guarantee

Further information was submitied by the Norwegian Government (cf. letter from
Ministry of Trade and Industry dated 14 June 2002, received and registered by the
Authority on 25 June 2002 (Doc, No. 02-4800. )). This information did not, however,
meet the Authority’s request for information as communicated to the Norwegian
authorities at the meeting in Qslo.

such did not remove the elements of aid contained in the Act on State Enterprises, in
patticular since the conditions laid down in Chapter 17 of the Authority's State Aid
Guidelines on State aid in the form of guarantees were not fulfilled.

concrete proposal for amendments to the Act on State Enterprises was received by the
Authority on 8 November 2002 (Doc. No. 02-8069-A),



12/84,2002  16:50 32 2 2861800 32 2 2861800 P.@4. 24

-DEC-2002  16:26 EFTA SURU. AUTHORITY _
T 28‘9 Page 3 ’?;:Tﬂ. SURVEILLANGE
AUTH UR!T‘_{J

Authority’s decision to Propose approprinte measyyres

In today’s decision, the Authority concluded that the State guarantee pursuant to Sections
4, 51 and 53 of the Act on State Enterprises constitutes existing ajd incompatible with the
functioning of the EEA Agreement, Consequently, the Authority proposed, as an
appropriate measure, to abolish any such aid with effect from 1 J, anuary 2003,

The Authority took the view that, even though the introduction of a guarantee premium
had reduced the aid clement due to beneficial lending terms with respect to some of the

The Authority was not convinced that a ‘market Premium’ could be determined with
TESpect o a guarantee covering the totality of a company’s financial obligations, such as
the guarantee provided for under the Act on State Enterprises. In this context, the

account possible beneficial effects of the guarantee as regards the State enterprises’
financial obligations other thap those related to specific loan agreements. Finally, the level
of premiums was established without a proper risk assessment related to individual loans,
The Authority also observed that the other conditions (not related to the guarantee
premium) enumerated under point 17.4. (3) of Chapter 17 of the Authority's State Aid
Guidelines were not fulfilled (in this respect, the Authority referred in particular to the
requirement that the guarantee must be linked to a specific financial transaction and, as
regards loans, should not cover more than 80% of the outstanding loan),

Statc guarantee contained in Sections 4, 15 and 53 of the Act on State Enterprises with
effect from 1 January 2003, However, the Authority observed that, given the late
submission of the proposed amendments to the Act on State Enterprises, it could pot
assess in detatl whether thege amendments abolish all elements of aid due to guarantees
under the Act on State Enterprises. Furthermore, the Norwegian Govemment hag not
submitted a proper justification of the proposed transitional arrangemesnts with respect to
the State enterprises’ existing obligations, Therefore, the Authority considered jt
necessary, pursuant to point 7.4.2. of Chapter 7 of the Authority's State Aid Guidelines, to
propose to the Norwegian Government appropriate measures consisting of the
abolishment of any incompatible aid contained in the Act on State Enterprises.

Given that the Authority already expressed its views regarding the imcompatibility of the
guarantees in question in June 2001, the Authority considered that any incompatible aid
contained in the Act on State Enterprises should be abolished with effect froml January

2003,
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incompatible aid for the future applies to both new and existing loans and other
obligations entered into by State enterprises, unless the Norwegian government
demonstrates auy transitional arrangements for existing obligations are objectively
necessary and justified.

later than six weeks from receipt of today’s decision.

Farthermore, the Authority asks the Norwegian Government to agree 1o the proposal for
appropriate measures, pursuant to point 7.4.2. (2) of Chapter 7 of the Authority's State Aid

should be sent by registered letter or fax to the Authority.

Yours faithfuily,

Ve
g%uu V/W
Hannes Hafstein

College Member

Enclosure: Authority’s decision of 4 December 2002, Dec. No. 236/02/COL,
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Doc. No:  02-8204.1
Ref. No: SAM 070.019
Dec. No: 236/02/COL

EFTA SURVEILLANCE AUTHORITY DECISION
of 4 December 2002
{0 propose appropriate measures to Norway with regard to State aid in the form of guarantees

under the Act on State Enterprises (“Lov om statsforetak”)
(NORWAY)

THE EFTA SURVEILLANCE AUTHORITY,

HAVING REGARD TO the Agreement on the European Economic Area, in
particular to Articles 6] to 63 thereof,

HAVING REGARD TO the Agteement between the EFTA States on the
establishment of a Surveillance Authority and a Court of Justice?, in particular o
Article 24 and Article 1 of Protocol 3 thersof,

HAVING REGARD TO the Procedural and Substantive Rules in the Field of State
Aid®, and in particular Chapters 7 and 17 thereof,

WHEREAS:
1 FACTS

1. Procedure

Following the adoption of new guidelines outlining the EFTA Surveillance
Authority’s position with respect to State aid in the form of guarantees®, the Authority
invited the Norwegian Government, by letter dated 3 July 2000 Doc. No. 00-4763-
D), to communicate to it within four months all State guarantees falling within the
scope of Article 61 (1) of the EFA Agreement.

! Hereinafter referred 1o as the ‘EEA Agreement".

? Hercinafter referred 1o as the “Surveillance and Court Agreement'.

* Guidelines on the application and interpretation of Articles 6] and 62 of the EEA Agreement and
Article 1 of Protocol 3 to the Surveiltance and Court Agreement, adopted and issued by the EFTA
Surveiilance Authority on 19 January 1994, published in OJ 1694 L 231, BEEA Supplements 03.09.94
No. 32, last amended by the Authority’s Decision No. 145/02/COL of 26 July 2002, not yet published:
hereafter referred to as the ‘Authority’s State Ajd Guidelines’,

4 Authority’s Decision of 12 April 2001, Dec, No. 78/00/COL, introducing 2 new Chapter 17 of the
Authority's State Aid Guidelines; published in OJ No 1, 274, 26.10.2000 and in the EEA Supplement
No 48.
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to inform the Authority about any implicit guarantees that certain undertakings might
enjoy due to their organisational form. However, no such information was submitted
to the Authority.

To the Authority’s knowledge, State enterprises organised according to the Act on
State Enterprises (“Lov om statsforetak”) were ¢Xxempted from the nationga] legislation

Consequently, by letter dated 11 April 2001 (Doc. No. 01-2757-D), the Authority
mitiated the review regarding existing aid in the form of guarantees conferred under
the Act on State Enterprises and asked the Norwegian Government o subrnit
information as we]l ag any comments on the matter.

In the Authority’s letter dated 19 June 2001 (Doc. No. 01-4490-D), the Authority
came to the conclusion that severa] provisions of the Act on State Enterprises (in

Authority also informed the Norwegian Government that, if the Norwegian authorities
would not abolish, or make the necessary changes to the provisions concerning the
State’s responsibility for the State énterprises’ finangial obligations in the case of
dissolution, the Authority would feel obliged to propose appropriate measures.

The issue of State guarantees under the Act on State Enterprises was discussed by the
Authority and the Norwegian authorities at a meeting on 18 September 2001 in Oslo,
At that meeting, the Authority asked the Norwegian Government to reply to the
Authority’s letter of 19 June 2001 at the latest before the end of November 2001,

By fax from the Ministry of Trade and Industry dated 4 December 2001, received and
registered by the Authority on that same day (Doc. No. 01-9751-A), the Norwegian
Government informed the Authority that the issue would be dealt with by mid-
December 2001 and that the Norwegian authorities would reply to the Authority as
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21 December 2001, Ieceived and registered by the Authority on 7 J anuary 2002 (Doc.
No. 02-146-A), the Norwegian Government promised to respond to the Authority’s
letter of 19 June 200] by the end of January 2002, By letter from the Ministry of
Trade and Industry dated 31 January 2002, received and registered by the Authority
on 5 February 2002 (Doc. No. 02-1003-A), the Norwegian Government informed the
Authority that it was in the process of finalising an answer to the Authority, which
would reach the Authority before the end of February 2002

By letier dated 12 February 2002 oc. No. 02-1110-D), the Authority asked the
Norwegian Government 8gain to submit proposals to ensure that State enterprises
would no longer benefit from State aid in the form of guarantees. It was emphasised
that in the absence of a satisfactory answer by 28 February 2002, the Authority would
propose appropriate measureg congisting of the abolition of the cwrent guarantee

By letter from the Ministry of Labour and Government Administratiop dated 1 March
2002, received and registered by the Authority on 6 March 2002 (Doc. No, 02-1694-
A), the Authority was informed that the Norwegian Government had decided to start a
Process towards amending the Act by repealing the sections of the Act that implied
State guarantees. The Norwegian Govemnment also indicated that it would propose
“...transitional amangements for existing State enterprises”. In this respect, the
Norwegian Government Tequested a meeting 1o discuss suitable solutions for catTying
out the amendments as wel] as transitional arrangements,

measures,

In preparation of the meeting between the Authority and the Norwegian Government
on 25 April 2002 in Oslo, additional information wag submitted by the Ministry of
Trade and Industry in a Jetter dated 19 April 2002, sent by fax and received and
registered by the Authority on that sarme day (Doc. No, 02-2949_A), In this letter, the

determined individually on each loan, In this respect, the Authority was informed that
“market based guarantee premiums” would be introduced as from 1 July 2002.

* As régards otie of the State enterprises, Statkraft, the Norwegian Govermment stated that it had
proposed to transform the company into a limited company as from ] January 2003. Therefore,
Statkraft could take up loans under the present framework until the amendments of the Act entered into
force or until it was ansformed into a limited liability company.
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The methods and proceedings regarding the introduction of the guarantee premiums
were to be presented at the meeting in Oslo on 25 April 2002.

Norwegian Government at the meeting on 25 April 2002 in Oslo, the Authority asked
the Norwegian authorities to submit exhaustive information on the proposed measures
and to submit a justification as regards the proposed maintenance of guarantees with
respect to existing loans.

By letter from the Ministry of Trade and Industry dated 14 June 2002, received and
registered by the Authority on 25 June 2002 (Doc. No. 02-4800-A), the Norwegian
Government  submitted  additional information, in particular regarding the
Government’s proposal to Parliament to introduce a guarantee premium (proposal for
a revised State budget 2002), In this context, it was promised that the Authority would
be provided with the Parliament's decision as soon as the budget was approved.

At a meeting between tepresentatives from the Norwegian Government and the
Authority on 22 October 2002 in Oslo, the Authority drew attention to the fact that the
Norwegian Government had still not submitted the information as requested by the
Authority at the meeting in April 2002. In the absence of al] relevant background
material regarding the determination of the guarantee premium, the Authority was not
in a position to conclude that the aid elements contained in the relevant provisions of
the Act on State enterprises were eliminated through the introduction of a guarantee
premium. Furthermore, given the lack of a satisfactory justification of the envisaged
maintenance of gnarantees for existing loans the Authority was not in a position to

Subsequently, the Norwegian Government submitted additional information by letter
from the Ministry of Trade and Industry dated 24 October 2002, received and
registered by the Authority on 31 October 2002 (Doc. No. 02-7904-A).

By letter from the Ministry of Labour and Government Administration dated 5
November 2002, received by fax and registered by the Authority on that same day
(Doc. No. 02-7948.A), the Norwegian Government submitted further clarifications
regarding the Government’s proposal to amend the Act on State Enterprises, The
concrete proposal for amendments to the Act on State Enterprises was received by the
Authority on 8 November 2002 (Doc. No. 02-8069-A),

By letter dated 19 November 2002 {Doc. No. 02-8293-D)), the Authorjty
acknowledged receipt of both letters, The Norwegian Government was also informed
that, in the Competition and State Aid Directorate’s view, the additiona] information
submitted by the Norwegian Government had not altered its assessment of the
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compatibility of the Act on State Enterprises with the EEA State aid rules.
Consequently, the Competition and State Ajd Directorate would présent a proposal to
the Authority for a decision on appropriate measures.

2. Act on State Enterprises

The Act on State Enterprises (Norwegian Act No. 71 of 30 August 1991 on State
Enterprises; “Lov om statsforetak”) was adopted in 1991,

Pursuant to Section 1 of the Act on State Enterprises, “she Act applies to enterprises
of which the state is sole awner, and to which the King has decided tha the Act shall
apply...”. Enterprises currently organised under the Act are:
- Statnett: operation and development of Norway’s power transmission network;
- Statkraft: Norway’s largest electricity producer;
- Statskog: administration, operation and development of the State’s property of
wood and fell/forest and raountains;
- Selskap for industrivekst, SIVA: Industrial Development Corporation of
Norway;
- [Enova: agency for Promoting energy savings, renewable energy and
environmentally friendly gas solutions;
- Medinnova: research agency in the health sector.

Section 4 (2) states that “/1} iquidation and debt settlement proceedings according to
Act no, 58 of 8 June 1984, the Insolvency Act, cannot be instituted in respect of a
State-owned enterprise.”

Section 5 (1) stipulates thar a “State-owned enterprise can only raise loans or issue
guarantees in so far as the value of its assets after the raising of the loan or issy ing of
the guarantee is sufficient to cover the total loan debt and guarantee liabilities of the
enterprise, ..." Pursuant to Section § 4), “[c]ontracts concluded in contravention of
the first paragraph are not binding on the enterprise and are notr takem into
consideration in the calculation of the government's Junding obligation according 10
the second paragraph of Section 51 and government liabilities according to Section
53, unless it is shown that the other contracting party acted with due care and in good
Jaith when the contract was concluded,, .”

Under Chapter 4 regarding the State’s contribution to the énterpriscs organised under
the Act, Section 12 (1) provides that “fwhen the enterprise is dissolved, the state is
obliged 1o contribute sufficient funds to the enterprise to meet the claims of its
creditors, ¢f. the second paragraph of Section 51,

Sections 47 and 48 enumerate the circumstances under which State enterprises shall
be dissolved (¢.g, either following notification by the management board, where there
are reasons to believe that the enterprise is unable to meet its obligations or demanded



dargaczgez 1TiE3 32 2 2861800 32 2 28618090 P.11.24

B4JDEC—2@@,2 I’E}GB: g9 EFTA SURY. AUTHORITY EFTA SURVEILLANCE
g AUTHORITY

by a creditor, when there is reason to believe that the enterprise cannot meet its
obligations),

After the decision to dissolve the State enterprise has beep taken, the competent
Ministry will call an enterprise general meeting to elect a liguidation committee and to
adopt rore detailed rules concerning the liquidation procedure,

Pursuant to Section 51 (1), “f1ihe liquidation committee shall see that the claims of all
known creditors are met in so far as any creditor does not waive his or her claim or
dccept another debtor instead. This does not apply, however, to creditors with
disputed or uncertain claims. Such claims are settled with the siate after the
dissolution, ¢f. Section 53.” Section 51 (2) states that “liln so far as there are not
enough funds in the enterprise to satisfy the creditors whose claims shall be met
according to the first paragraph, the state shall contribute to the enterprise the funds
needed 10 satisfy the creditors.”

Section 53 (1) provides that “la]fter the enterprise has been dissolved, the State
settles with creditors whose claims have not been met according to Section 51.7

3. Measures taken by Norway in relation to the Act on State Enterprises
a) Introduction of the obligation to pay a guarantee premium (since 1 July 2002)

In the revised State budget 2002, the Norwegian Government proposed the
introduction of a guarantee premium with a view to nheutralising the benefits resulting
from the State guarantee contained in the Act on State Enterprises.

Prior to the introduction of a guarantee premium, the Norwegian authorities examined
the possibility of re-negotiating the State enterprises’ loan portfolios in accordance
with normal market terms based On an assessment of the enterprises’ creditworthiness
without State guarantees. However, this option was discarded ag impracticable for a
number of reasons, including the difficulty of re-negotiating syndicated loans
involving a large number of pariners, the terms of the current Joans which would not
allow State enterprises to re-negotiate the loans before they fall due as well ag
Provisions in the Constitution prescribing that statutory amendments shall not be
given retroactive effect,

Faced with these difficulties, the Norwegian Government decided to charge a
premium on loans which should counterbalance the difference between cxisting loan
terms and what was estimated that comparable companies would have achicved
without State guarantees. I the Norwegian Government's view, this would neutralise
the aid element contained in the Act on State Enterprises. In this exercise, the focus
was on Statkraft which was expected to experience the greatest change in interest
rates in a situation where the guarantees would have been abolighed,
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According to the Norwegian Govemment, several Sources were used in making an
estimate of a market premium, The Norwegian Government recognised that none of
the sources gave an exact figure of the benefit recejved by Statkraft, but pointed out
that the findings and analyses of the various sources coincided. In this respect, the
Norwegian Government made reference to the spread between government bonds and
private bonds in Norway for the period January 2000 until March 2002. The result
was an average spread of 59 basic points for three years, 76 basic points for five years
and 87 basic points for ten years maturity. Utility companies had an average credit
Spread on the European, credit market of 43 basic points in relation to AAA rated
companies (figures from 10 April 2002). Furthermore, a review of the loans rajsed by
Statkraft on the Norwegian loan market was conducted for the period 1996-2001. The
spread between Statkraft’s loan terms and those of the State was compared with a
corresponding spread for other Norwegian energy companies, Agder, Trondheim and
Hafslund, The review showed that there was a spread of 35-45 basic points for the
three-year segment, 50-60 basic points for the five-year segment and 55-75 basic
points for the ten-year segment. On the basis of an average loan to Statkraft, it was
estimated that the benefit received in relation to that of a Norwegian utiljty company
without a State guarantee was 52 basic points,

As a result, a guarantee premium of 0.6% was introduced for existing loans and new
loans for a period of up to 7 years. For new loans with a maturity exceeding 7 years,
the premium was fixed at 1%. The guaranice premium, introduced as from 1 July
2002, is to be paid by three State enterprises, namely Statkraft, Statnett and SIVA.
The premium was fixed at the same level for all three enterprises, even though,
according to the Norwegian authorities, the benefit resulting from the State guarantee
was estimated to be higher for Statkraft than for the other State enterprises. According
to the Norwegian authorities, there was 10 need to introduce any guarantee premium
for the other State enterprises Statskog, Enova and Medinnova.’

Initially, the Norwegian authorities envisaged revising the guarante¢ preminm
applicable as from 1 January 2003, based on more detailed caleulations, However,
according to the Norwegian Government’'s budgetary proposal for 2003, the same
premium as for 2002 will also be applied for the fiscal year 2003,

b) Proposal to repeal the implicit guarantee resulting from Sections 4, 51 and 53 of
the Act on State Enterprises (with effect from 1 January 2003)

According to the information submitted to the Authority, the Norwegian Government
proposed to Parliament to repeal the ualimited State guarantee as provided for in
Sections 4 (2), 51 and 53 of the Act on State Enterprises. In this respect, the Authority
notes in particular that, based on the proposal for an amendment of the Act on State

® In this respect, the Norwegian authorities referred, on one occasion, to insignificant debt levels (cf,
letter dated 14 June 2002) and, on another occasion, to the fact that these enterprises did not take up
loans (cf. letter dated 24 October 2002),
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Enterprises (cf. Or. Prp, nr, 13 (2002-2003)), Section 4 (2) of the Act, stating that the
Bankruptcy Act is not applicable to State enterprises, shall be abolished. The
Authority understands that the proposed amendments seek to abolish the Norwegian
State’s unlimjted responsibility for the State enterprises’ obligations, Furthermore, the
unlimited State guarantee as resulting from Sections 51 and 53 of the Act shall be
abolished and replaced by provisions similar to those laid down in the Norwegian
Limited Liability Companies Act (“Aksjeloven™). In particular, Section 53 of the Act
is proposed to limit the State’s responsibility up to the amount the State would receive
in the course of the liquidation of the State enterprise. The amendments were
Proposed to enter into force as from 1 J anuary 2003,

According to the Norwegian Government, the amendments would apply to all new
loans raised by State-owned enterprises after the date of entry into force of the
armendments to the Act on State Enterprises. The Norwegian Government stated that,
according to Norwegian law, the amendments would not have retroactive effect on
existing loan contracts, i.e. those contracts that had already been concluded at the date
of entry into force of the amendments,

¢) Proposal for transitional arrangements (applicable as from I January 2003)

As regards existing loans (i.e. those loan agreements entered into before the entry into
force of the new regime), the Norwegian Government explained in the revised budget
for 2002 that “...ir will be nécessary to provide a State guarantee in connection with
specific loans that were raised prior to the date on which the amendments enter into
Jorce or the conversion takes effect. The reason for this is that the Norwegian State
must honour ity indirect obligations to the State-owned enterprises’ creditors,”

According to the Norwegian Government’s proposal to amend the Act on State
Enterprises (cf, O, Prp. nr. 13 (2002-2003)), the State’s liability for all the State
enterprises’ obligations, entered ito before the entry into force of the amended Act,
shall not be limited pursuant to the amended Section 53. However, as regards
obligations not related to specific loan agreements, the State’s unlimited liability
would seem to be limited to ten years from the entry into force of the amended Act.
Finally, the proposal contains an explicit obligation for State enterprises benefiting
from the transitional arrangements to pay an annual guarantee premium that would be
fixed by the Norwegian Parliament.?

? English translation provided by the Norwegian Government in the letter dated 24 October 2002.

¥ 1t should be recalled that the level of the premium was proposed by the Norwegian Government to be
the same as the one applicable since 1 July 2002 (cf Norwegian Government’s proposal for State
budget 2003).
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II, APPRECIATION

1. Review procedure regarding Act on State Enterprises pursuant to Chapter 7
of the Authority's State Aid Guidelines

Given that the Act on State Enterprises was adopted in 1991, and thus before the entry
into force of the EEA Agreement, any aid contained in that Act must be regarded as
‘existing aid’ within the meaning of Article 1 (1) of Protaco] 3 to the Surveillance and
Court Agreement, as well as point 7.2, (1), first indent, of Chapter 7 of the Authority's
State Aid Guidelines,

The Authority jnitiated the procedure regarding existing aid by informing the
Norwegian Government of its decision to initiate the review procedure and by asking
the Norwegian Government to submit all relevant information (cf. the Authority’s
letter dated 11 April 2001). Furthermore, the Authority informed the Norwegian
Government that it took the view that the provisions in the Act on State Enterprises
implying an implicit State guaraniee constiruted incompatible aid (cf, the Authority’s
letter dated 19 June 2001). In that fetter, the Authority gave the Norwegian
Govemnment the opportunity to submit its comments. Finally, the Competition and
State Aid Directorate warned the Norwegian Government on several occasions that —
in the absence of a satisfactory response to its requests for information, it would
propose to the Authority to adopt appropriate measures (cf. the Authority’s letters
dated 19 June 2001 and 12 February 2002 and repeated at the meeting on 22 October
2002 in Oslo). The Competition and State Aid Directorate also informed the
Norwegian Government that the measures adopted so far would not alter its view as
regards the necessity to propose appropriate measures (cf. Authority’s letter dated 19
November 2001),

Against this background, the Authority concludes that the procedure regarding the
review of ‘existing aid* was carried out in accordance with Chapter 7 of the

Authority's State Aid Guidelines.

As regards the scope of assessment of possible aid under the Act on State Enterprises,
the Authority would like to emphasise that the assessment of possible aid contained in
the Act on State Enterprises is carried out by reference to the terms of the scheme
itself, and not by reference to the application of the scheme to individual

undertakings,

In this respect, the Authority points out that any aid resulting from the application of
the Act on State Enterprises is to be regarded as aid under an ‘aid scheme’. The
qualification as an ‘aid scheme’ is based on the following considerations: the benefits
resulting from the guarantee provided for in the Act on State Enterprises are open to
all undertakings with public ownership and established as State Enterprises (cf.
Section 1 of the Act on State Enterprises). Furthermore, the benefits resulting from the
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guarantee are not linked to a specific project and are enjoyed by the undertakings in
question for an indefinite peried of time,®

Consequently, the meagyres fecessary to bring the scheme in line with the EEA State
aid rules must be determined by reference to the scheme as a whole (the Act on State
Enterprises), and not by reference to specific undertakings. To the extent that the
scheme under review potentially admits incompatible State aid, the scheme as a whole
is not in line with the requirements of the EFA State aid rules. In such a case,
appropriate measures are necessary in order to ensure that the scheme as a whole is
modified 50 as to eliminate any possibility of incompatible State aid.

2. State aid within the Ineaning of Article 61(1) of the EEA Agreement in
combination with Chapter 17 of the Authority's State Aid Guidelines

Article 61(1) of the ERA Agreement provides that “any aid granted by EC Member
States, EFTA States or through State resources in any form whatsoever which distorts
or threatens to distort competition by Javouring certain undertakings or the
production of certain goods shall, in so far as it affects trade between Contracting
Parties, be incompatible with the Sunctioning of this Agreement”.

Chapter 17 of the Authority’s State Aid Guidelines outlines the Authority’s approach
to State aid granted in the form of guarantees. Reference is made to point 17.2.1(2)
and (3), which reads as follows:

granted at the moment at which the guarantce is given, not the moment ap which the
suarantée is invoked or the moment q which payments are made under the terms of
the guarantee, Whether or not a Suaraniee constitutes State aid, and, if so, what the
amount of State aid may be, musr pe assessed at the moment the guaraniee is given,

* The elements referred 10 in this context are similar to those mentioned in Article 1 (d) of the EC
“Procedural Regulation”, concerning the definition of ‘aid schemes’™ (Council Regulation (EC) No
659/1999 of 22 March 1999 laying down detailed ryles for the application of Article 93 of the EC
Treaty, published in the Official Journal 1. 83, 27.03.1999, p. 1-9).
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Pursuant to point 17.4 (3) of Chapter 17 “The EFTA Surveillance Authority considers
that the fulfilment of all the Jollowing conditions énsures that a State guarantee
scheme does not constiture State aid under Article 6] (1) of the EEA Agreement:

(a) the scheme does not allow guaraniees to be granted 1o borrowers who are in
Sinancial difficulty;

(b)  the borrowers would in principle be able to obtain g loan on market
conditions from the financial markets without any intervention by the State,

(¢)  the guarantees are linked to a specific financial transaction, are for a fixed
maximum amount, de not cover more than 80% of each outstanding loan or
other financial obligation (excepr for bonds and similar instruments) and are
not open-ended;

(d)  the terms of the scheme are based on a realistic assessmeny of the risk so that
the premiums paid by the beneficiary enterprises make i1, in all probability,
self-financing,

{e) the scheme provides Jor the terms on which Suture guarantees gre granted and
the overall financing of the scheme 1o be reviewed at least once q year:

) the premiums cover both the normal risks associated with granting the
guarantee and the administrative costs of the scheme, including, where the
State provides the initigl capital for the start-up of the scheme, a normal
return on that capital,” (highlighted here)

Point 17.4. (4) of Chapter 17 of the Authority's State Aid Guidelines clarifies that
“Failure 10 comply with any one of the above conditions set our in paragraphs
17.4.(2)-(3) does not mean thar Such guarantee or guarantee scheme is automatically
regarded as State aid, If there is any doubt as to whether q Planned guarantee or
scheme does constitute Srate aid, it should be notified.”

It is in light of these provisions that the Authority has assessed the Act on State
Enterprises in its current form as well as the measures adopted and envisaged by the
Norwegian Government in this context !

a} Act on State Enterprises (current guarantee regime)

(1) Effects of the guarantee conferred under Sections 4, 51 and 33 of the Act on State
Enterprises on the State enterprises

Pursuant to Sections 4, 51 and 53 of the Act on State Enterprises, the Norwegian State
is — in the case of a dissolution of g State enterprise - under an obligation to cover
losses incurred by State enterprises which cannot be covered by these enterprises’

9 The Authority would like to point out that the following assessment is mainly based on the
information submitted by the Norwegian Government prior to § November 2002, This means that the
concrete proposals for an amendment of the Act, as submitted by the Norwegian Government on §
November 2002, could not he assessed in detail,
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own funds. The State’s obligation to satisfy all the State enterprise’s outstanding
claims provides creditors (financial institutions and other business pariners) with an
effective protection of jtg financial interests, This hag consequences for the terms
under which credit institutions are willing to provide the State enterprises with
financial funds and under which other business partners are willing to deal with State
enterprises, On the one hand, the State guarantee improves the creditworthiness of the
Stale enterprises, The favourable credit rating results in enterprises organised under
the Act benefiting from more favourable funding terms than they would have obtained
otherwise. On the other hand, the guarantees may also provide State enterprises with a

benefit in their commercial relations with other business partners.

Initially, the Norwegian Government had argued that in order to decide whether or not
a certain State enterprise recejved benefits, which fell within the scope of Article
61(1) of the EEA Agreement, closer consideration must be given to whether the
company effectively enjoyed advantageous financial conditions in contradiction 1o the
market economy investor principle, The Norwegian Government maintained that, if a
State enterprise was in a sound financial position and its earnings were satisfactory
from a market €conomy investor point of view, the enterprise’s legal form would, in
general, have a negligible effect on its ability to obtain financing on terms comparable
to those enjoyed by other commercial enterprises in a similar €conomic situation, The
Norwegian Government submitted information which, in its view, demonstrated that
all State enterprises were in a satisfactory economic situation (cf. letter dated 21 May

2001).

As regards these arguments, the Authority notes that the State’s responsibility for the
financial obligations of State enterprises in the case of dissolution pursuant to
Sections 4, 51 and 53 of the Act covers all enterprises organised according to the Act,

is to be assessed (cf. point 17.3, (6) of Chapter 17 of the Authority's State Aid
Guidelines), Consequently, the financial situation of each individual State enterprise
at & given moment in time is irrelevant for the assessment of the scheme as such,

(2) Assessment of the relevant provisions in the Act on State Enterprises in light of the
conditions laid down in Chapier 17 of the Authority's State Aid Guidelines

The assessment of whether the guarantee provided for under the Act on State
Enterprises contains aid within the meaning of Article 61 (1) of the EEA Agreement
must be based on the provisions of the Act. It is with respect to the relevant provisions
of the Act that the Authority has to assess whether the conditions laid down in
Chapter 17 of the Authority's State Aid Guidelines are fulfilled.
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As already mentioned above, the Act on State Enterprises is applicable to all
enterprises organised under that Act, irrespective of the financial situation of the
individual State enterprise. Furthermore, it is noted that the Act on State Enterprises
does not contajn provisions which would ensure that undertakings in financial
difficulties would not benefit from State guarantees or which would exclude that State
guarantees would be granted in cases where the undertaking in question would not be

limited. However, this limitation applies only to loans taken and gharantees issued by
the State enterprises. Other financial obligations entered into by the State enterprises
are not subject 0 any limitations, In addition, the guarantee contained in the Act on
State Enterprises is not limited in time, Consequently, the Authority regards the

In light of the foregoing considerations, the Autherity considers that the guarantee
provided for under the Act on State Enterprises is not in conformity with the
conditions laid down in Chapter 17 of the Authority's State Aid Guidelines.

(3) Assessment of the 8luarantee regime esrablished under the Act on State
Enterprises, including the introduction of a guaraniee premium qg Srom 1 July 2002
under Chapter 17 of the Authority's State Aid Guidelines

The Norwegian Government claimed that, with the introduction of the Zuarantee
premium, the State aid element contained in the Act and State Enterprises had been
eliminated,

The guidelines require, in Chapter 17, that the State receive a market Premium for the
Suarantee in question. In this respect, the Authority has doubts whether a guarantee
covering the totality of company's financial obligations, such as the guarantee
provided for under the Act on State Enterprises, exists on the marker, Consequently,
the Authority has doubts as to whether it is possible at all to establish a guarantee

" The 80%-requirement does not apply to bonds and similar instruments. However, piven that the
guarantee scheme is not lingjted to bonds, this requirement cannot be regarded as satisfied,
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premium for the guarantee in question which could be regarded as the “market
premium” as required by the provisions in Chapter 17 of the Authority's State Aid
Guidelines.

In this context it should be mentioned that the Norwegian Government’s efforts to
eliminate elements of aid by removing the benefit from those undertakings benefiting
from the implicit guarantee as reflected in the favourable lending terms, do not take
into consideration the possitile beneficial effects of the guarantee as regards the State
enterprises’ financial obligations other than those related to specific loan agreements.
The preminm determined by the Norwegian authorities, therefore, does not reflect the
risks taken by the Norwegian Government with respect to other financial obligations
entered into by the State enterprises.

Furthermore, the Authority observes that the level of premiums was established
without a proper risk assessment related to individual loans.”” The efforts undertaken
by the Norwegian authorities were limited to obtaining estimates on the general
creditworthiness and lending terms of other utility undertakings without a State
guarantee compared to that of Statkraft. This analysis clearly gives an indication of
the range of benefit enjoyed by the undertaking in question. This approach does not,
however, exclude aid provided for under the Act in relation to individual loans.

Based on the following considerations and as the Authority’s services have pointed
out on varions occasions, the Authority takes the view that, even though the
introduction of a guarantee premium has certainly reduced the aid element due to
beneficial lending terms with respect to some of the enterprises organised under the
Act on State Enterprises’, the obligation imposed on certain State enterprises io pay a
guarantee premium cannot ensure that the conditions laid down in Chapter 17 of the
Authority's State Aid Guidelines are fulfilled with respect to the Act on State
Enterprises as an aid scherme.

(4) Conclusions — State aid within the meaning of Article 61 (1) of the EEA Agreement
The Authority therefore has concluded that the implicit State guarantee contained in

Sections 4, 51 and 53 of the Act on State Enterprises confers a financial benefit to
those enterprises organised under that Act.

12 The Authority notes that, contrary to what the Norwegian Government stated in the fax from the
Ministry of Trade and Industry dated 19 April 2002, the information submitted by the Norwegian
authorities does not bear witness to a determination of the guarantee premium for each individual loan.
B The Authority would, however, like to point out that the obligation to pay a guarantes premium was
introduced only for certain State enterprises and not with respect to all enterprises covered by and
within the scope of the Act on State Enterprises. The Authority bas not received verifigble information
showing that other State enterprises did not benefit from favourable lending terms as a result of the
guarantee.
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The State guarantee pursuant to Sections 4, 51 and 53 is, in principle, open o all
enterprises falling within the scope of the Act as defined in Section 1. The definition
of the scope of the Act is not confined to enterprises which do not carry out economic
activities or which do not operate in competition with other undertakings within the
EEA. Consequently, the guarantee provided for under the Act on State Enterprises
may favour certain undertakings and may distort or threaten to distort competition and
affect trade between Contracting Parties.

In light of the foregoing considerations and the information submitted, the Authority
is of the opinion that the Sections 4, 51 and 53 of the Act and State Enterprises imply
State aid within the meaning of Article 61(1) of the EEA Agreement. As explained
above, and given the absence of mechanisms ensuring compliance with the conditions
laid down in Chapter 17 of the Authority's State Aid Guidelines, the Authority is of
the opinion that the aid element contained in these provisions has not been removed
through the introduction of a guarantee premium for certain undertakings as from 1
July 2002,

b) Proposed amendments to the Act on State Enterprises (i.e. abolishment af
unlimited State guarantee for new obligations as from 1 January 2003)

The Authority takes note of the Norwegian Government’s proposal to repeal the
guarantee resulting from Sections 4, 51 and 53 of the Act on State Enterprises with
effect from 1 January 2003, This would, in the Authority’s understanding, imply that
the implicit guarantee covering the totality of the financial obligations of the State
enterprises would, in principle, be abolished from that date. However, given that the
Norwegian Government also proposed transitional arrangements for existing
obligations entered into by the State enterprises prior to the entry into force of the
amended Act, the proposal (including the transitional arrangements) implies in reality
only that any new obligations would be entered into by the State Enterprises after the
entry into force of the amended Act without State guarantee, whereas for existing
obligations, the State guarantee in its current form would continue.™

In order to abolish all elements of aid resulting from the guarantee as laid down in
Sections 4, 51 and 53 of the Act on State Enterprises, other amendments both in the
Act itself and in other legal acts might be necessary. The Authority takes note that the
Norwegian Government has proposed such additional amendments.

The Authority would like to point out that, due to the late submission of the text of the
proposal (cf. letter dated 5 November 2002)"°, it has not been possible for the
Authority to assess the proposal in detail under the EEA State aid provisions.

1 For an assessment of the transitional arrangements regarding existing obligations, ses next section.

¥ The Authority points out that even though it had asked the Norweglan authoritics repeatedly to
submit detailed information about the envisaged amendments, in particular since April 2002, the
information was submitted as late as 8 November 2002, at a stage when the Authority’s services had
finalised its asscssment of the Act on State Enterprises.

P.@3/a7
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‘Therefore, the Authority cannot ascertain, at this stage, that the proposed amendments

actually eliminate all elements of aid contained in the Act on State Enterprises in
relation to the State guarantee.'

¢) Proposed transitional arrangements (i.e. maintenance of guarantee for existing
loans and other obligations entered into before 1 January 2003)

Tnitially, the Norwegian authorities had informed the Authority that after 1 January
2003 guarantees would be granted and guarantee premiums would be determined in
relation to individual loans (cf. letter dated 19 April 2002 and statements in revised
State budget 2002). However, the information submitted by the Norwegian
Government in the subsequent course of the review procedure showed that this
approach was not adopted when designing the transitional arrangements as eventually
proposed to the Norwegian Parliament.

By letter dated 5 November 2002, the Norwegian Govemnment informed the Authority
of the proposal to introduce transitional arrangements regarding all the State
enterprises’ existing obligations, not only for those obligations linked to specific loan
agreements. The Authority also notes that the calculation of the guarantee premium
was not revised so as to ensure that premiums are determined in relation to individual
loans.

Based on the proposal for transitional arrangements presented to the Norwegian
Parliament on 25 October 2002 and on the Government budget proposal for 2003, it
appears that for all existing obligations the current guarantee regime is maintained.
Therefore, the Authority’s concetns regarding incompatibility of the guarantee
provided for under the current Act on State Enterprises are equally valid for the
proposed transitional arrangements.

The Authority notes that the Norwegian authorities have not submitted information
which would have demonstrated that the transitional arrangements as proposed by the
Norwegian Government are necessary and justifiable.

In jts submissions, the Norwegian Govemment referred to certain circumstances
which could explain the reasons for discarding the possibility of re-negotiations of
existing loans and for introducing transitional arrangements (cf. letter dated 24
October 2002). However, the Norwegian authorities have not provided sufficiently
detailed explanations about the legal consequences of and possible restrictions under
Norwegian Jaw with respect to the abolishment of the State guarantee for existing
loans which could have been relevant for the Authority’s assessment of the necessity
for transitional arrangements. The Authority also observes that it has not received any

16 A detailed sssesstnent of the proposal présented to the Norwegian Parliament on 25 Qctober 2002
will be carried out by the Authority after the adoption of appropriate measures.
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information regarding the necessity for transitional arrangements for existing
obligations other than those related to specific Joan agreements.

Therefore and based on information in its possession, the Authority ¢annot conclude
that the transitional arrangements envisaged by the Norwegian authorities are
acceptable under the EEA State aid rules.

3. Compatibility of the aid with the functioning of the EEA Agreement

The Norwegian Government has not submitted any arguments regarding a possible
Justification of any aid resulting from the State guarantee contained in Sections 4, 51
and 53 of the Act on State Enterprises under Article 59 (2) or 61 (2) or (3) of the EEA
Agreement. The Authority considers such aid to constitute ‘operating aid’ not
normally allowed under the EEA State aid rules. The Authority is not in possession of
information which would have allowed it to conclude that any aid granted under the
Act on State Enterprises could be regarded as compatible with the functioning of the
EEA Agreement. The Authority therefore concludes that any aid contained in the Act
on State Enterprises would be incompatible with the functioning of the EEA
Agreement.

4, Conclusions

In view of the foregoing considerations, the Authority deems that the State guarantee
pursuant to Sections 4, 51 and 53 of the Act on State Enterprises constitutes existing
aid which is regarded as being incompatible with the functioning of the EEA
Agreement, '

The Authority takes note of the Norwegian Government’s proposal to repeal the
unlimited State guarantee contained in the above-mentioned Sections in the Act on
State Enterprises with effect from 1 Janaary 2003, However, the Authority observes
that, given the late submission of the proposed amendments to the Act on State
Enterprises, it could not assess in detail whether these armpendments abolish all
elements of aid due to guarantees under the Act on State Enterprises. Furthermore, the
Norwegian Government has not submitted a proper justification of the proposed
transitional arrangements with respect to the State enterprises’ existing obligations.
Therefore, the Authority considers it necessary, pursuant to point 7.4.2. of Chapter 7
of the Authority's State Aid Guidelines, to propose to the Norwegian Government
appropriate measures consisting of the abolishment of any incompatible aid contained
in the Act on State Enterprises,

Given that the Authority expressed its views regarding the incompatibility of the
guarantees in question already in June 2001, the Authority considers that any
incompatible aid contained in the Act on State Enterprises should be abolished with
effect from 1 January 2003.
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This implies that as from that date, undertakings organised under the Act on State
Enterprises should no longer benefit from State guarantees which do not comply with
the conditions established in Chapter 17 of the Authority’s State Aid Guidelines.
Given that the guarantee provided for under the Act on State Enterprises constitutes
‘existing aid’, the Authority’s decision does not require the Norwegian State to
recover bencfits the State enterprises enjoyed in the past, but rather to abolish
advantages resulting from the State guarantee for the future, On the other hand, the
proposal to abolish incompatible aid for the future applies to both new and existing
loans and other obligations entered into by State enterprises, unless the Norwegian
government demonstrates any transitional arrangements for existing obligations are
objectively necessary and justified.

The Norwegian Govemnment is asked to inform the Authority of the measures taken to
implement the proposal for appropriate measures.

Finally, the Authotity draws the Norwegian Government’s attention to point 7.4.3. (2)
of Chapter 7 of the Authority's State Aid Guidelines. Pursuant to this provision, the
Authority may require Norway to comply with the proposed appropriate measures
through the procedure under Asticle 1 (2) of Protocol 3 to the Surveillance and Court
Agreement should the Norwegian Government decline to carry out the appropriate
measures.
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HAS ADOPTED THIS DECISION:

1. Pursuant to Article 1 (1) of Protocol 3 to the Surveillance and Court Agreement,
the Authority proposes to the Norwegian Government the following appropriate
measures: .

a) The Norwegian authorities shall take any legislative, administrative and other
measures necessary to eliminate any incompatible aid resulting from Sections
4, 51 and 33 of the Act on State Enterprises. Any such aid should be abolished
with effect from 1 January 2003, unless the Authority agrees to a later date,
should that be considered objectively necessary and justified by the Authority.

b) The Norwegian Government shall communicate to the Authority the relevant
measures it will take to discontinue the aid as soon as possible and in any
event not later than six weeks from receipt of this proposal.

2. The Authority asks the Norwegian Government to agree to this proposal for
appropriate measures, pursuant to point 7.4.2. (2) of Chapter 7 of the Authority's
State Aid Guidelines, and to provide the answer within six weeks from receipt of
this proposal.

Done at Brussels, 4 December 2002.

For the EFTA Surveillance Authority

b o Ao

Einar M. Bull Hannes
President College Member
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