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l. I NTRODUCTION
A. Background

1. Norway'’s exports of salmon products to the Europgammunities (“EC”) are an
important part of its international trade, withauwe of approximately 1 billion euros in 2004,
and 1.2 billion euros in 2005 This constituted around 30 percent of the to&dlie of
Norway'’s exports of fish products for both thesarge

2. The EC has a most-favored-nation bound tariff céit2 percent on imports of the
salmon products subject to the contested anti-dagipieasure. However, Norway’s exports
of these products to the EC have long been sutgdcade protection measures that
undermine the benefits of the EC’s tariff conceassiothe Uruguay Round. Since 1989,
trade protection measures have almost continudnesip in place or threatened against this
trade. In other words, the EC’s bound tariff hasbsupplemented by trade protection

measures in one form or another fioost of the past 17 yedtrs

3. The first anti-dumping complaint was filed by Sestittsalmon growers in 1989. The
European Commission (“Commission”) proposed antiping measures in 1990, but the
measures were not implemented. Instead, a sydtemmonum import prices was

introduced in 1991, abolished in 1992, reintroduicet993, and abolished again in 1994. In
1995, a new system of minimum import prices waaiced and, in 1996, a new complaint
was filed by Scottish growers alleging both dumpang subsidization. Following an
investigation, the EC imposed anti-dumping and tewailing duties on imports of salmon
products from Norway. The EC subsequently accepted a “price undertakiity a

common minimum import price for all participatingvegian companies.This system

! In volume terms, exports were 380,572 tonnes (afish equivalent or “WFE”) in 2004 and 405,724ries
in 2005.

2 In addition, on 8 March 2004, the EC imposed defie anti-dumping duty of 19.9 percent on impasfdarge
rainbow trout from NorwayCouncil Regulation (EC) No 437/2004 of 8 March 20@posing definitive anti-
dumping duty and collecting definitively the praweisal duty imposed on imports of large rainbow trou
originating in Norway and the Faeroe Islands). nfeadt rainbow trout from Norway competes in the same
market as farmed salmon products. Exhibit NOR-1.

% Council Regulation (EC) No. 1890/1997 of 26 Sefiten1997 imposing a definitive anti-dumping duty on
imports of farmed Atlantic salmon originating in May and Council Regulation (EC) No 1891/97 of 26
September 1997 imposing a definitive countervaitinty on imports of farmed Atlantic salmon origingtin
Norway — Council Declaration. Exhibits NOR-2 an®R-3.

* Commission Decision 97/634/EC of 26 September ¥@&pting undertakings offered in connection with
anti-dumping and anti-subsidy proceedings concgrimports of farmed Atlantic salmon originating in
Norway, and Corrigendum to Commission Decision 94/6C. Exhibit NOR-4.
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lasted until the anti-dumping and countervailingiesiwere revoked in May 2063For the
first time since 1989, Norway’s trade with the ECsalmon products was free of all forms of

trade protection or threats of protection.

4, However, a few months later, in February of 2004, Governments of Ireland and
the United Kingdom petitioned the EC to introduaéeguard measures against imports of
salmon. In August 2004, the EC imposed provisisaééguard measufehat were
confirmed by definitive measures in February 2005hile and Norway immediately sought
consultations with the EC regarding the definitedeguard measursThese measures
were withdrawn by the EC on 23 April 2005 — jush@nths after it had adopted thém.
However,on the very same dathe EC seamlessly transitioned from safeguapiduisional
anti-dumping measures, which were imposed onlyvgoits from Norway® This dispute

concerns the definitive version of those measurbich were imposed on 17 January 2606.

5. The chronology tells a story of long-term protectgranted by the EC to its salmon
growers using the full range of trade remedy messsuihe chronic need for protection
stems from the inefficiencies of a minority of siredale Scottish growers that account for
around 12 percent of all salmon grown in the’8Chis is well illustrated in the present
dispute because the EC domestic industry — asatebig the EC — is tiny. It consists of just

®> Council Regulation (EC) No. 930/2003 of 26 May 2@érminating the anti-dumping and anti-subsidy
proceeding on imports of farmed Atlantic salmomgimrting in Norway and the anti-dumping proceeding
concerning imports of farmed Atlantic salmon oraing in Chile and the Faeroe Islands (“Termination
Regulation”). Exhibit NOR-5

® Commission Regulation (EC) No 1447/2004 of 13 Asid1004 imposing provisional safeguard measures
against imports of farmed salmon and Corrigendu@dmmission Regulation (EC) No 1447/2004. Exhibit
NOR-6.

" Commission Regulation (EC) No 206/2005 imposinfinitéive safeguard measures against imports of érm
salmon and Commission Regulation (EC) No 580/2G0B1April 2005 amending Regulation EC No 206/2005
(“Definitive Safeguard Regulation”). Exhibit NOR-7

8 WT/DS326/1 (Chile) and WT/DS328/1 (Norway).

°® Commission Regulation (EC) No 627/2005 of 22 ARfiD5 revoking Regulation (EC) No 206/2005 imposing
definitive safeguards measures against importarofiéd salmon. Exhibit NOR-8

19 Commission Regulation (EC) No. 628/2005 of 22 ApB05 imposing a provisional anti-dumping duty on
imports of farmed salmon originating in Norway (tRisional Regulation”) (Official Journal, L104/5,
published 23 April 2005), as amended by CommisBegulation (EC) No. 1010/2005 of 1 July 2005 (O#ic
Journal, L170/32, published 1 July 2005). Exhibi@R-9 and NOR-10.

1 Council Regulation (EC) No. 85/2006 of 17 Janu2096 imposing a definitive anti-dumping duty and
collecting definitively the provisional duty impasen imports of farmed salmon originating in Norway
(“Definitive Regulation”) (Official Journal of thEuropean Union, L15/1, published 20 January 20@hibit
NOR-11. The Definitive Regulation confirms, anddnporates reasoning from, the Provisional Regutati
12n the Definitive Safeguard Regulation, para.thé, EC gives total EC production of 190,903 torine2003.
In contrast, the Definitive Regulation, para. 4@gg the total production by the EC domestic indysts
defined by the EC in this dispute, as just 18,@dhes during the IP.
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15 salmon growers that employ 221 persons, and &avarket share in the EC of just 2.77
percent®* These producers must compete in the EC markhtathier, more efficient
Scottish and Irish producers, some of which aré gfaransnational companies; and they
must also compete with imports from efficient proels located elsewhere, with Norway
being the largest supplier to the ECThe result has been a persistent call for priotect

6. The timing of the EC’s seamless switch from safegt@ anti-dumping measures, on
23 April 2005, highlights that the EC took greatectb ensure that its domestic industry was
not left unprotected, with the EC even pursuingafelr safeguard and anti-dumping
investigations> The link between these two investigations wasfoeced in statements to
the Norwegian press by Mr. Fritz-Harald Wenig, Dioe of Trade Defence measures at the
Commission. Speaking on 19 November 2004 aboypriggsure from certain EC Member
States and Norway to withdraw the safeguard messhthe Wenig said:

... we’'ll drop this [safeguard] case, and go for ok the dumping
inquiries. ... We anticipate finding a dumping margfr20-25 per cent.
And in this instance the decision is made purelyigyCommission. Then

the Commission is in the driver’s séAt.

In the same report, Mr. Wenig is quoted as sayiag lte is “happy that Chile ... is let off the
hook” if the safeguards measures are withdrawn.

7. As predicted by Mr. Wenig, the EC imposed provisiomeasures on 22 April 2005
with a weighted average rate of 22.5 perc¢érthe definitive measures imposed in January
2006 confirmed these measures, with a weightedchgeanate of 14.8 percent. Mr. Wenig's
predictions are all the more remarkable becauseweee made before the Commission had
selected its sample of Norwegian companies foattiedumpingnvestigation, and long

before it received questionnaire responses in JaAMD5.

13 Definitive Regulation, paras. 65 (market share) a2 (employment).

1 provisional Regulation, para. 56.

15 The EC initiated its anti-dumping investigationiomports of farmed salmon from Norway on 23 October
2004 on the basis of a complaint by the EuropeanrJ8almon Producers Group (“EUSPG”), a minority
association of a few Scottish and Irish salmon gmsw At that time it was still conducting its sgderds
investigation, which was initiated on 6 March 2@0w ended on 6 February 2005, when definitive sefiet
measures were imposed. Provisional Regulatiomsparand 4.

'8 |ntrafish News, “EC to decide on Norwegian salndomping case”, 19 November 2004. Exhibit NOR-12.
" provisional Regulation, para. 22.
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8. A WTO Member’s desire to protect its domestic indusust be accompanied by a
rigorous respect for the multilateral rules govegihe imposition of measures that may
exceed the bound tariff. In this dispute, Norwapsiders that the EC has failed to respect
many of the substantive and procedural requiremaritee GATT 1994 and th&nti-
Dumping Agreemergoverning the imposition of anti-dumping duties.

9. Virtually every aspect of the Definitive Regulatimvolves an inconsistency with
WTO rules. The EC did not even properly estaldistyht to initiate the investigation
consistently with thénti-Dumping AgreementThe investigation should, therefore, never
have started. Further, two of the fundamentaldmug blocks for the entire investigation —
the “product” and the “domestic industry” — arenfed, and even defined in mutually
inconsistent terms. Moreover, the determinatidrdumping, injury and causation are
tainted by numerous WTO-inconsistencies. The B&gefore, failed to establish a right to
impose the contested anti-dumping measures. Aaddilly, the anti-dumping measures it

imposed do not respect the WTO rules regardingrnie@mum level of duties.

10.  On top of these substantive violations, the EC pkd scant regard to the
requirements of transparency in #hieti-Dumping AgreementThe EC provided Norway
with an incomplete copy of the non-confidentialaetof the investigation. It also failed to
disclose the essential facts that formed the asiss decision to impose definitive

measures.

11. In essence, the EC’s disclosure of the essentitd favolved the provision of a
preparatory draft of the Definitive Regulation. gnnciple, that draft should have disclosed
the essential facts because these must be addees$edplained in published
determinations. However, contrary to the requinetmef theAnti-Dumping Agreementhe
Definitive Regulation is characterized by a completlure to explain “the evidentiary path”
that led the EC to its findings and conclusiéhsn short, the EC does not explain how the
evidence in the record supports its determinatigksa result, it is extremely difficult —

often impossible — for Norway to understand on wWiesis the EC reached its conclusions.

12. Norway regrets that it has been compelled to bsmgrany claims in this dispute.

However, although many in number, each of Norwalagms is an important stepping-stone

18 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagara. 97.
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to ensure that the EC affords WTO-consistent treatrto Norway’s trade in salmon
products. Given the chronic character of the Fi£é&tection of its salmon industry, Norway
wishes to avoid a situation where issues are hettsolved prior to implementation of the
Panel’'s findings and recommendations. Were thelRarexercise judicial economy with
respect to certain claims, this could have impantepercussions for the course of EC'’s
implementation. Norway, therefore, respectfullguests the Panel to make findings on each
and every claim made. Norway believes that thareand number of the EC’s violations
vitiate the entire investigation and the measuesslting from it. As a result, Norway
believes that the EC must withdraw the measure.

B. Overview of Norway’s Submission

13.  Norway’s first written submission is organized unttes following headings:

. Introduction
. Standard of review
. Scope of the product under consideration
. Scope of the domestic industry
. Dumping (excluding costs adjustments)
. Injury
. Causation
. Minimum import prices and fixed duties
. Procedural violations
. Dumping — cost adjustments
14. In Section Il of this submission, Norway recalls thiandard of reviewapplicable to

the Panel's work. The Panel must not conductvits mvestigation, but must subject the

EC’s determinations to “critical and searching"ury. The Panel must ensure that the EC
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has provided a reasoned and adequate explanatida tteterminations that explains, among

others, how the facts in the record support theserchinations.

15. In Section Illl, Norway turns to its claim that the EC impropetbfined the scope of
theproduct under consideration The EC determined that a group of different gsm
products — including everything from whole fishstmall skinned fillets — constitute a single
product. However, the EC’s determination failsleznonstrate, in view of the differences
between these products, that they constitute desprgduct. The product scope is of
fundamental importance to the investigation bec#usetermines: which domestic industry
must support the initiation of an investigation;igthproducts are compared in making a
dumping determination; and which domestic indusinst be examined in an injury
determination. Improper determination of the pridicope, therefore, has profound

consequences for an investigation.

16. In Section IV, Norway addresses the EC’s definition of thedethestic industry
Having defined the “product” — albeit improperlye-include a range of products from whole
fish to filleted products, the EC was obliged tolude the producers all these products in
the domestic industry. The EC did not do so. éadf it defined the industry to include the
growersof farmed salmon that produce whole/gutted fislowever, it excluded the entire
EC processing industry that produces filleted potsilbut does not grow salmon. In
addition, the EC improperly excluded several otii@ire categories of salmon growers.
After all these exclusions, the entire EC industynprised just 15 salmon growers, all of
which petitioned for the initiation of an investigm. The EC thereby defined the domestic
industry incorrectly and in a manner that skeweditivestigation. In consequence, the EC
failed to establish that the proper domestic ingustipported the initiation of the

investigation; and it failed to make an injury deteation for the proper industry.

17.  In Section V, Norway turns to the ECdumping determinations Norway makes

five separate claims in this section. Tinst is that the EC’s sample of ten Norwegian
producers does not cover the largest percentatie efolume of exports to the EC because
the EC excluded from the sample all non-producikppeters, and two large producers. The
sample, therefore, covers a far smaller volumexpbds than it should have pursuant to
Article 6.10 of theAnti-Dumping Agreement
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18. Thesecondclaim on dumping is that, in deciding that norvalue should be
constructed, the EC failed to determine that betost sales were made at prices that did not
permit the recovery of all costs within a reasoagi@riod of time, as required by Article

2.2.1 of theAnti-Dumping Agreement

19.  Thethird claim on dumping is that, in constructing normalue, the EC failed to
calculate amounts for SG&A costs and for profitstom basis of actual data pertaining to
sales in the ordinary course of trade. ContrathéoAppellate Body's interpretation of
Article 2.2.2 inEC — Tube or Pipe Fittingsnd the EC’s own arguments in that dispute, the
EC wrongly rejected actual sales data becauseedbttr volume of those sales.

20.  Fourth, the EC acted inconsistently with Article 6.8 axthex Il of theAnti-
Dumping Agreemeriiecause it had recourse to facts available intagetsrg normal value

for one of the sampled producers, without respgdtie conditions in those provisions.

21.  Thefifth claim in the dumping section is that the EC ineotlly determined both a
weighted average, and a “residual”, margin of durggor non-sampled producers and
exporters in a manner that violates Article 9.4hafAnti-Dumping Agreement Further, in
determining the “residual” margin, the EC improgédrad recourse to facts available under
Article 6.8 and Annex Il of th&nti-Dumping Agreement

22. In Section VI, Norway challenges three aspects of the E@lgy determination

First, the EC treated all imports from Norway as dumpmgeen though it had found that one
of the sampled producers was not dumping. Moremrethe basis of a sample that included
only producers, the EC assumed that imports frémced-producing exporters were dumped.
Producers and exporters are engaged in differeénitees and have different cost structures.
Even if some producers were dumping that does exdssarily mean that exporters were

also dumping.

23.  Secongthe EC concluded that dumped imports were undanguhe EC industry’s
prices by 12 percent. However, in reaching thisctsion, the EC ignored the fact that EC
salmon products enjoy a price premium in the matkee of 12 percent. Taking account of

this price premium, there was no price undercutting
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24.  Third, the EC examined the prices of a sample of fivetti&th producers in euros, and
concluded that prices had dropped by 9 percent.these Scottish producers, the evaluation
of prices must be in pounds sterling because tusits are incurred in that currency, as are
the vast majority of their sales. In pounds sterliprices remainecbnstantand didnot fall.

The use of euros, therefore, distorted the inj@tgdnination.

25. In Section VII, Norway claims that, in itsausation determinationthe EC failed to
ensure that injury caused by two factors — (1) E&ipcers’ increased costs of production,
and (2) surging imports from Canada and the Urfitades — were not improperly attributed

to dumped importsFirst, the EC masked the fact that the domestic indgstgsts of
production rose significantly during the period smered because it examined price trends in
euros, instead of pounds sterling. The increasstsaviped out the industry’s increased

revenues, and were a major cause of injury.

26. Secondthe EC dismissed the significance of a 560 peroenease in imports from
Canada and the United States on the grounds tse imports consisted mostly of wild
salmon, which, the EC found, did not compete wattmfed salmon. Unfortunately, the EC
offers no facts in support of these conclusiomglekd, the EC even admits that its import
statistics danot separate farmed and wild salmon. There was, ftvereno basis for the EC
to conclude that the surge in imports consistedilof salmon. The evidence in the record
also contradicts the EC’s unsubstantiated conatusiat farmed and wild salmon do not

compete.

27.  Section VIII concerns Norway'’s claims regarding thenimum import prices
(“MIPs”). The EC’s MIPs are a form of variable adumping duty imposed on the basis of
a reference price. Under WTO rules, that refergmme may not exceed normal value.
However, for many investigated producers, for somall of the MIP product categories, the
MIPs do exceed the individually determined nornalues. The MIPs also exceed the
weighted average normal value. Further, the amoudtties imposed by reference to the

MIPs is not limited to the margin of dumping.

28.  Section IX concerns Norway's claims regarding fheed dutiesimposed by the EC.
The EC'’s fixed duties — which are distinct from M&Ps — exceed the margin of dumping for

a number of investigated producers.
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29. In Section X Norway contends that the EC violatedatecedural obligationsunder
Articles 6 and 12 of thAnti-Dumping AgreementThe EC’s investigation and its published
determinations are characterized by a lack of parency. First, the EC acted inconsistently
with Article 6.4 because it failed to disclose nmmfidential information contained in the
record of the investigation. Norway has alreadynsitted a list of document that it knows,
or has good reason to believe, were missing framtn-confidential record when Norway
inspected it® Secondthe EC failed to disclose the essential factsfraned the basis for
the EC’s decision to impose duties, as requiredibgle 6.9. The EC’s purported disclosure
of essential facts amounted to a draft of the DfenRegulation that, very largely, fails to
refer to any facts forming the basis for the EQG$edmination. Third, the EC violated Article
12 because it failed to provide a reasoned anduatde@xplanation for a number of its

findings and conclusions.

30. Section Xl contains a further claim relating to the determorabf normal value for
thedumping determinatiorfor six individually examined producers. In vitly all cases,

the EC constructed normal value on the basis dsadgroduction plus an amount for
SG&A costs and for profits. However, in determgnimormal value, the EC made numerous
improper and unexplained adjustments to the sampiaducers’ reported costs. Norway’'s
claims in this Section address a number of thegestdents that have a significant effect on

the individual margins of dumping, in one case @&lmting it entirely.

31. Section XII sets forth Norway'sonclusions

19 Letter from Norway to the Panel, 4 August 2006néx3-A. Exhibit NOR-13.
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I. STANDARD OF REVIEW

32. The Panel's role is to review determinations magléhb EC’s investigating authority
in imposing anti-dumping measures under the DefmiRegulation. In this Section, Norway
summarizes the standard of review that the Panst apply in deciding whether the EC has

acted inconsistently with WTO law.

33.  According to the Appellate Body, “measures chalehgnder thénti-Dumping
Agreement. are to be scrutinized in accordance with thedsteshof review expressly
prescribed in Article 17.6 of thenti-Dumping Agreemenalong with Article 11 of the
DSU."° With respect to factual matters, Article 17.@(pvides that:

... In its assessment of the facts of the matterptres| shall

determine whether the authoritiestablishment of the facts

was properand whether theievaluation of those facts was

unbiased and objectivelf the establishment of the facts was

proper and the evaluation was unbiased and obgotiven

though the panel might have reached a differentlosion,

the evaluation shall not be overturned. (emphaedied)
34.  Although the text of Article 17.6(i) is couchedterms of an obligation opanels it
defines, in effect, whemvestigating authoritiesan be considered to have acted
inconsistently with thé\nti-Dumping Agreemenit If the standard of a “proper”
“establishment of the facts” and of an “unbiased abjective” evaluation haveot been met,
the authority acted inconsistently with thati-Dumping Agreemerit The Appellate Body
also held that the requirement for panels to agbesfcts pursuant to Article 17.6(i) and

Article 11 “clearly necessitates astive reviewor examinatiorof the pertinent facts®

35. Inarecent dispute, the Appellate Body comprelvehgreviewed the standard of

review that applies to claims under #heti-Dumping Agreement

It is well established that a panel must neitherdct ade novareview
nor simply defer to the conclusions of the naticathority. A panel’s
examination of those conclusions must be critical searching, and be
based on the information contained in the recoditha explanations
given by the authority in its published repo& panel must examine

2 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagiya. 91.
2 Appellate Body Report)S — Hot-Rolled Stegpara. 56.

22 pppellate Body Report)S — Hot-Rolled Stegpara. 56.

% pppellate Body Report)S — Hot-Rolled Stegbara. 55. Emphasis added.



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pade 1

36.

whether, in the light of the evidence on the rectrd conclusions reached
by the investigating authority are reasoned and@ate ... The panel's
scrutiny should test whether the reasoning of tlieaity is_coherent and
internally consistent The panel must undertake an in-depth examination
of whether the explanations given disclose howiriliestigating authority
treated the facts and evidence in the record arethehthere was positive
evidence before it to support the inferences madecanclusions reached
by it. The panel must examine whether the explanapomaded
demonstrate that the investigating authority toakppr account of the
complexities of the data before it, and that itlexged why it rejected or
discounted alternative explanations and interpetatof the record
evidence. A panel must be open to the possitihidy the explanations
given by the authority are not reasoned or adedoates light of other
plausible alternative explanations, and must take oot to assume itself
the role of initial trier of facts, nor to be paasby “simplyaccept[ing]

the conclusions of the competent authoritfés”.

... it will often be appropriate, or necessary, fqramel “to_examine the
sufficiency of the evidence supporting an invedirgaauthority’s
conclusion ... by looking at each individual piedevidencé. ... [A]
panel must also, with due regard to the approdamntly that authority,
examine_how the totality of the evidence suppdrésdverall conclusion
reached”

Finally, we observe that it is in the nature ofi-@umping and
countervailing duty investigations that an investigg authority will
gather a variety of information and data from dif& sources, and that
these may suggest different trends and outcomhs.investigating
authority will inevitably be called upon to recolecthis divergent
information and data. However, the evidentianhghat led to the
inferences and overall conclusions of the invesitigeauthority must be
clearly discernible in the reasoning and explamatiound in its repo®

In summarizing the standard of review, the AppelBbdy also stated that a panel

must examine whether the authority has providegtasbned and adequate explanation” of

“how individual pieces of evidence can be reasonediled on in support of particular

inferences, and how the evidence in the record@tppis factual findings”; and, also, how

the facts in the record, rather than conjecturayige a basis for the authority’s

determinationg’

24 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagimya. 93, citing Appellate Body
Report,US — Lambpara. 106. Underlining added

% Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagiya. 94, citing Appellate Body
Report,US — Countervailing Duty Investigation on DRANI&ra. 145. Underlining added.

% Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canaggya. 97. Underlining added.
27 pppellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagra. 99. Underlining added.
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37. The Appellate Body, therefore, placed the invesinggauthority’s explanation in the
published determination at the very heart of a peuneview of anti-dumping measure. The
explanation is the means for a Member to demorestoainterested parties, other WTO
Members, domestic courts and WTO panels, thatsitteanplied with the substantive

conditions governing the imposition of anti-dumpahgies.

38. The explanation must, therefore, be subjectedritical and searching review” by a
panel in the light of the evidence in the recofthe panel must review whether the authority
has explained: how it “treated” the evidence beffrieow it established “the evidentiary
path” that led from the facts in the record tdislings and conclusions; and, therefore, how

the evidence in the record supports the authorigtings and conclusions.

39. Inthe EC’s comments on the proposed BCI Procedthie€C vigorously opposed

the destruction of BCI submitted to the Panelrdued that “the EC must be in a position for
many years after the dispute to ascertain, if reszgrecisely what happened and WY

In examining the EC’s published determinationss #ame standard applies. Norway and the
Panel must be able to understand from the EC’saespion in the Provisional and Definitive

Regulations precisely what happened and Whyhen the EC made its determinations.

40. Bald, unsubstantiated assertion is simply not gameligh to meet the requirements of
the Anti-Dumping AgreementAs the Appellate Body held, “a ‘reasoned conida'sis not
onewhere the conclusion does not even refer to this that may support that conclusitf

Moreover, a “reasoned and adequate explanation”

... must beclear and unambiguouslt mustnot merely imply or suggest
an explanation. It must bestraightforward explanatiom express
terms>°

41. In sum, the investigating authority must providesaplanation that does not leave the
reader guessing either why the authority madeetsrchinations or what evidence in the
record supported those determinations. If an aityhfails to explain itself adequately, it
cannot demonstrate that it has respected the siilvetaequirements of th&nti-Dumping

Agreemengoverning those determinations.

28 |_etter from the EC to the Panel, 6 September 2006.
2 Appellate Body Report)S — Steel Safeguardsara. 326. Emphasis added.
%0 Appellate Body Report)S — Line Pipgpara. 217.
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42.  Norway places a great deal of emphasis on the &@isto provide a reasoned and
adequate explanation because a recurring featuhe ¢frovisional and Definitive
Regulations is a complete failure by the EC to nleetimost basic standards of transparency
in its explanation. As Norway outlines below, th€ systematically failed to explain how
the facts in the record supported its findings emwlclusions. It routinely fails even to

“refer” to the facts that support its conclusiofas,less explain how it “ treated” those facts in
making its determinatiors. The evidence that was “gathered” by the authadsityot

explained nor is the EC’s process of “reconcilitigg inevitable divergences in that
evidence® The “evidentiary path” that led the EC to its ctusions is shrouded in mystery.
In sum, a careful reader of the EC’s determinatias no understanding how or why the EC

reached its findings and conclusions.

43.  Finally, with respect to interpretive matters, Al 17.6(ii) requires that the Panel
interpret the provisions of thAnti-Dumping Agreementin accordance with customary
rules of interpretation of public international fawvhich are embodied in Articles 31 and 32
of theViennaConvention on the Law of Treatig¢$Vienna Conventioh. ** Under Article
17.6(ii), the Panel is also “obliged to determivigether a measure rests upon an
interpretation of the relevant provisions of tAati-Dumping Agreemenivhich is

permissible under the rules of treaty interpretatim Articles 31 and 32 of th&ienna

Conventior’3

31 Appellate Body Report)S — Steel Safeguardsara. 326; Appellate Body RepddtS — Softwood Lumber VI
(Article 21.5 — Canada)para. 93.

%2 pppellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagya. 97.

33 Appellate Body Report)S — Hot-Rolled Stegpara. 57.

3 Appellate Body Report)S — Hot-Rolled Stegbara. 57. Original emphasis.
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[l. THE EC’SDETERMINATIONS OF THE “PRobucT UNDER CONSIDERATION "
VIOLATED THE ANTI-DUMPING AGREEMENT

A. Introduction

44. A fundamental feature of any anti-dumping invedi@ais the investigating
authority’s determination of the imported “productder consideration”. All other
determinations in the investigation flow from tredextion of that product. The “product
under consideration” ultimately governs the deteation of “dumping”. The composition
of the “domestic industry” examined in the injurgtermination is a direct consequence of
the determination of the “product under considerdtbecause it is defined by reference to
the product under investigation. Even the invesing authority’s right to initiate an anti-
dumping investigation depends on its “product” deieation. The application for initiation
must provide evidence relating to the “product’d éime domestic industry supporting the

application must be producers of that product.

45. Inthis dispute, the EC has determined that a digparoup of salmon products from
whole fish to small, skinned fillets constituteiagée “product under consideration”. In so
doing, the EC has failed to ensure that the diffepeoducts are all “like”, as required by
Articles 2.1 and 2.6 of th&nti-Dumping AgreementGiven the fundamental importance of
the “product” determination, the consequences ®H8’s improper determination are far

reaching. In sum, the El@as improperly:

. initiated a single investigation for products that not all “like”, thereby
distorting the examination of the right to initiated violating Articles 5.1 and

5.4 of theAnti-Dumping Agreement

. made a single “dumping” determination for prodube are not all like,
thereby distorting that determination and violatArtjcle 2.1 of the

Agreementand,

. made a single injury determination purportedlydaingle domestic industry
producing a single product, whereas there are twoestic industries
producing different products, thereby distorting thjury determination and
violating Article 3.1, 3.2, 3.4, 3.5 and 3.6 of thgreement
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These errors deprive the EC’s definitive anti-dumgpineasure of legal basis.

46. In sub-section B, Norway will provide an overviewtloe EC’s determinations. In
sub-section C, it will examine the obligations e Anti-Dumping Agreemergoverning the
determinations of the “product” and the EC’s viaatof those obligations. In Section IV of
this submission, Norway turns to review the obligas governing the determination of the

“domestic industry” and their violation by the EC.

B. Overview of the EC’s Determinations

47.  There are two aspects to the EC’s determinationattearelevant to Norway's claims
regarding the “product” scope of the EC’s invediga The first is, obviously, the contested
“product” determination itself, which finds thatezything from whole fish to small, skinned
fillets constitute a single product. The seconthéesEC's findings that the EC fish farming
industry, which grows salmon and produces wholéeduish, is separate from the EC fish
processing industry, which produces filleted salrpoyducts. The EC’s finding that separate
industries use separate production processes tlupedifferent products is a powerful
indication that the EC incorrectly determined twaible gutted fish and filleted products are
a single product.

(1) Product Under Consideration

48. The EC determined that the “product concerned”taedlike product” is:

... farmed (other than wild) salmon, whether or nitgted, fresh, chilled
or frozen. This definition excludes other similamed fish products
such as large (salmon) trout, biomass (live salnasnyell as wild salmon
and further processed types such as smoked safmon.

49.  As the six different minimum import prices (“MIPsdemonstrate, this “product”

includes:
. whole fish;
. head-on-gutted (“HOG”) fish;

. “other” (including in particular gutted, head off);

% Provisional Regulation, paras. 10 and 12. Emptediled.
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. whole fish fillets and fillets cut into pieces afyasize, weighing more than

300 grams per fillet, skin on;

. whole fish fillets and fillets cut into pieces afyasize, weighing more than

300 grams per fillet, skin off; and

. fillets weighing less than 300 grams, cut into peof any size, with skin on

or off 3¢

50. The “product” is, therefore, broadly defined to empass harvested fish in
unprocessed form as well as processed filletedymtsdhowever, it excludes “further

processed types” of salmon, such as smoked or dasateon.

51. The EC’s explanation for the determination of thpeotluct” is given in three short

sentences:

Based on [1] thehysical characteristicd2] theproduction procesand

[3] the substitutabilityof the product from the perspective of the

consumer, it was found that all farmed salmon atuist a single product.

The different presentations all serve [4] the seme useand are readily

capable of being substituted between each othleerefore, they are

considered to constitute a single product for ting@pse of the

proceeding’
52. The EC does not explain how the evidence in therdesupports this conclusion. It
does not even refer to a single fact that suppbigsconclusion. The EC has failed to explain
how it treated the relevant evidence and how ibmeded the divergences in that evidence.
In sum, the EC does not even attempt to set fbghevidentiary path that led it to is

conclusion.

(i) “Domestic Industry” — Growers of Farmed Salmon

53. The EC determined that the EGomestic industfyconsisted of a group of fifteen
producers that originally filed a complaint seekthg initiation of an anti-dumping

investigation:

% Article 1(5) of the Definitive Regulation. Thequtuct as defined therein is covered by 6 diffecerstoms
nomenclature codes, and 33 different control nusbethe Taric-system.
37 provisional Regulation, para. 11. Emphasis added.
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The complaining Community producers are therefented to constitute
the Community industry?

54.  All fifteen complaining producers aggowersof salmon that produce predominantly
whole and gutted fisf. An unknown number of these growers produced aperified
volume of filleted products that is believed tosmeall*° The sum total of the EC filleted
production included in the price undercutting exaation was aneager 2.8 tonnesvhich is
just 0.05 percent of the total EC production inelddh that examinatioft.

55.  None of the complainants comprising the domestlastry is gorocessorf farmed
salmon that produces filleted products but doeggmow salmon. The EC has a very large
processing industry that, according to an EC prsmas association, transformseveral
hundred thousand tonriesf farmed salmon annualff.

56. In other words, the EC treats the domestic indussgrowersof salmon, whether or
not they produce fillets; and it excludes from tlemestic industry” th@arocessorghat

produces filleted products but do not grow salmon.

57.  As aresult, although the EC defined the “produnttar consideration” to include
everything from whole fish to small skinned filleits examination of the EC’s “domestic
industry” almosentirely excludedeC producers of filleted products. Indeed, farmir
including the EC producers of filleted productshe EC domestic industry, the EC treats

them as part of separate‘downstream”, “processing” or “users” industry*®

3 Definitive Regulation, paras. 39 and 40.

%9 The complainant was the EU Salmon Producers Gf¢IpSPG”). The members of the group are listed in
Annex 1 of the complaintSeeExhibit NOR-14.

0 The EC provides no information on the productibfileted products by the EC domestic industry thest
industry is defined by the EC. The company websifeWester Ross Salmon and West Minch Salmon stigge
that these companies currently produce filletedipets (vww.wrs.co.ukandwww.west-minch-salmon.co.jk
According to Loch Duart’s questionnaire responspuichases filleted products produced by anotbempany
and re-sells them. Exhibit NOR-15.

1 Seethe Definitive Disclosure for Grieg Seafood, 28@er 2005, Annex 6. Exhibit NOR-16. This
disclosure shows that the EC industry sold a wftaist 2,837 kg of product category S/C/di2.(superior
quality, fresh or chilled, fillet with skin on, wghing between 2 and 3 kg). No other disclosurelside
production of EC filleted products in the price entlitting examination, although several other Ngjiewe
producers exported other types of filleted prodémtavhich no pricing comparison was made with Higted
products.

%2 etter from Syndicat Saumon et Truite Fumés toffie 26 May 2005. Exhibit NOR-17. Unofficial
translation from French original.

3 Provisional Regulation, paras. 68, 123, 126; D Regulation, paras. 103, 114 and 118.
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58.  Thus, for purposes of determining whether the ddimeslustry supported initiation
of an investigation and for purposes of the injdeyermination, EC producers of filleted
products ar@ottreated as “producers” of the “like product”, lamé “users” of it. The EC,
thereby, distinguishes between two separate indastrthe “fish farming industry” and the
“fish processing sector” — that produce separatelyots™*

59. The dichotomy between the growing/harvesting amdgssing industries is evident
throughout the EC’s analysis, beginning with itsagtion of the interested parties,
continuing through the injury determination, andliieg with the consideration of the

interests of industrial “users”.

60. Inthedescription of the interested partjghe EC identifies three categories of
interested parties: Communipyoducers Norwegianexporters and Communitymporters,
processors and usef8 The interested parties listed as “Community poeds’” are all
complaining growers of salmon. Although the pradualer consideration includes filleted
products, none of the listed producers is a pracdbat produces filleted products but does
not grow salmon. Instead, processors are listedsgparate category of interested parties

that are “users” of the product.

61. Intheinjury determinationthe EC examined a number of factors by referémee
sample of five EC producers, all of which are groaf salmorf® Even though the EC has

a very sizeable filleting industry, none of the géad companies is a producer of filleted
products that does not also grow salmon. Instb&de processors are treated as “users” that

form part of a downstream industry.

62. Several passages regarding the injury determinatafirm that the EC’s focus was
virtually exclusively on growers of farmed salmas,opposed to processors. For example,
in describing thgyeographic locatiorof Community producers, the EC states “that large

scalefarming of farmed salmon in the Community is confinedhe United Kingdom

“4 Definitive Regulation, paras. 111, 112 and 118.

“5 Provisional Regulation, para. 7.

“ As noted in para. 54 above, the precise numbtreogrowers that also produce fillets is unknowntha
injury disclosure documents reveal that a totatpmion of 2.8 tonnes of EC filleted products waduded in
the price undercutting examination, which is ju§tSOpercent of the total EC production includethiat
examination.
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(Scotland) and Ireland”. No mention is made of the fact that large scatelpction of
filleted products occurs in several other EC Menthtates, including Denmark, France,

Germany and Poland.

63. In consideringproduction capacitythe EC finds that “farmed salmon production in
the European Community is effectively limited bywgmment licenses specifying the
maximum amount dfve fishwhich may be held in the watef In the same paragraph, the
EC also refers to the “physical fish-holding capaof the cages”. The discussion of
production capacity, therefore, centres exclusieglyhe regulatory and physical limitations
on thegrowingof live fish No mention is made of the production capacitZommunity

processors.

64. In examiningstocks the EC observes that “farmed salmon is practicadt stocked
by the Community industry, bgbld immediately after harvesting to downstream
industrieg.*® In this phrase, the Community industry is ideéetifas the producers of
harvested fish and the “harvesting” industry igidguished from the “downstream

industries” that produce, among others, fillets.

65. In essence, therefore, even though the EC detedntivae the “product under
consideration” encompasses many different salmoduyats, it examined solely the growing
industry and failed to examine the “downstream’usimy that produces filleted products.
There is, thus, a profound mismatch between thpesobthe “product” and the scope of the
“domestic industry”. Whereas the “product” is aefil broadly to include filleted products,
the “domestic industry” is defined narrowly to exadé producers of filleted products that are

not also growers.

(i)  EC Processing Industry — Producers of Filleted gctxd

66. The EC consistently treated the EC processing inglas a separate industry from
the EC salmon growing industry. The growers wetetl to be part of the EC domestic

industry, whereas the processors were found talteopa separate users industry.

*" Provisional Regulation, para. 52.
“8 Definitive Regulation, para. 63.
“9 Provisional Regulation, para. 68.
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67. Although the EC provided no information of the stféhe EC processing industry,
Norway believes it to be very significant. As rbia paragraph 55, an association of

Community processors contrasted:

- on the one hand, the importance of “Communityvgrs”, as defined in the
[Provisional Regulation], which produce 20,000 tesiof salmon (approximately

15% of total Community production by our estimates)

- and, on the other hand, the economic importahtieeccompanies that use
salmon in the Community, which process several hechthousand tonnes (filleting,
smoking and ready-made dinnetd).

68.  Consistent with the EC’s findings, this remark ¢on$ that processors see
themselves as part of a separate industry from gngvand also that the EC processing
industry is large and economically important witthie EC. The statement also highlights
that the EC processing industry produces filletextipcts, which are part of the investigated

product.

69.  After finding that the EC salmagrowingindustry is injured, the EC examined
whether the imposition of anti-dumping duties wohédin the general Community interest.
As part of that examination, the EC addressedritezasts of processors of farmed salmon.
This separate examination of the processing ingastmonstrates powerfully that processors
that do not grow salmon are excluded from the “dstinendustry”. The separate
examination is coupled with statements expressjradjuishing “the fish farming industry”
from “the Community processing industr””.In keeping with this distinction, the EC
repeatedly refers to processors as “users” of tb@yet, rather than producers.

70.  The EC highlights a number of differences betwdenfarming industry and the
processor/user industries. For example, in thenDiee Regulation, the EC refers to

arguments made by interested parties regardingdthemployment ithe Community

%0 etter from Syndicat Saumon et Truite Fumés toffie 26 May 2005. Exhibit NOR-17. Unofficial
translation from French original.

*1 SeeDefinitive Regulation, paras. 111 and 118.

*2 provisional Regulation, paras. 112, 123, 126, a8 Definitive Regulation, paras. 7, 100, 103, 17,
114, 115, 116, 117, 121 and 122.
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industryon the one handnd thenigh employment in the user industri@sthe other haric®®
On this point, the EC found that the farming indysimployed just 221 persons in the IP, but

“around 7,500 workers are employed directly ingabnon processing sector the
Community.® Thus, the EC made separate findings regardindayment in the EC
growing industry and the EC processing industry.

71. Importantly, the EC found that the EC fish farmindustry and the EC processing
industry have conflicting interests. The finish@dduct produced by the fish farming
industry constitutes the primary “raw material” ingor processors The EC found that
farmed salmon produced by the fish farming industpresents “around 48-54%" of
processors’ total costé. In consequence, the EC acknowledged that therfesexpressed
by the users industry [regarding the impositionlaties on farmed salmon] are legitimate as
they fear a negative impact of the proposed measneheir costs leading to a reduced
profitability.”>’

72. The EC recognizes, therefore, that processors ibéreh low priced whole and
HOG fish, whereas the fish farming industry does rindeed, in the investigation period
(“IP™), the low prices of whole fish resulted insiges to the EC farming industry but
processors benefited from low-priced raw materald profits. Specifically, the EC found
that the Community growing industry was loss-maldngeC sales during the B.In
contrast, processors were found to have profigs-efLl2 percent. The EC added that
processors profits can be higher “in good timeséwthe price of the “raw material”i-e.

farmed salmon — is low’

73.  The EC confirmed during the investigation thatpheducts manufactured by the EC
fish processing sector include filleted produd@m 16 November 2005, the EC requested

interested parties to comment on proposals fosheyithe MIPs with respect to filleted

%3 Definitive Regulation, para. 103.

> Definitive Regulation, paras. 72 and 112. Thedsgat Saumon et Truite Fumés estimated that the EC
salmon processing industry employs some 20,00@psracross the EC. Letter from Syndicat Saumon et
Truite Fumés to the EC, 26 May 2005. Exhibit NOR-1

%5 Definitive Regulation, para. 113.

*% Definitive Regulation, para. 113.

> Definitive Regulation, para. 114. This statemidentifies the EC salmon processing industry assefs
industry”, which is distinguished from the EC dotedustry.

%8 Definitive Regulation, para. 71.

% Definitive Regulation, para. 113.
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products’® In that letter, the EC stated that certain precesclaimed that, “particularly for
fillets”, the proposed MIPs did “not take full aeot of the processing costs involvéd”On
13 December 2005, the EC issued\amte Concerning the Definitive M2 The Note states
that the previously proposed MIPs “did not incldkde extra costs and profits which were
incurred at the level of the processing of thefidif®® The Note continues that revised MIPs
were calculated to include, among others, “proogssosts” and “other costs related to
processing®® The Note also stated that verification visits @eonducted at the premises of
Community processors and processors’ associattoifis demonstrates that the EC found
that filleted products were the product of the EGcpssing industry, which is treated as a

separate “downstream” industry.

74.  In sum, the EC consistently distinguishes betwealka Community industry” that
grows and harvests farmed salmon, and another “skbgam”, “users industry” that
processes it, among others, into filleted produ@ise EC expressly recognizes that the
output product of the farming industry — whole &h@dG fish — is the input product for the
processing industry, which transforms that inpta hfferent processed products, including

fillets.

(iv)  Summary of the Mismatch Between the Scope of tmed&ct” and the Scope
of the “Domestic Industry”

75. The EC’s determinations regarding the “product” #mel“domestic industry” are

tainted by the following contradictions:

. Ostensibly, the EC determined that whole/HOG farseddchon and filleted

salmon products constitute a single product;

. The EC nonetheless found that there are two sepapstream and

downstream industries that produce two separatdupts: the first produces

% |nformation Note from the Commission on Developisdfollowing the Definitive Disclosure, 16 November
2005. Exhibit NOR-18.

¢ Information Note from the Commission on Developisdfollowing the Definitive Disclosure, 16 November
2005, third bullet point. Exhibit NOR-18.

62 |nformation Note from the Commission on the Defiré MIP, 13 December 2005. Exhibit NOR-19.

83 Information Note from the Commission on the Defird MIP, 13 December 2005, para. 4. Exhibit NOR-1
% Information Note from the Commission on the Defird MIP, 13 December 2005, para. 5. Exhibit NOR-1
% Information Note from the Commission on the Defiré MIP, 13 December 2005, para. 3. Exhibit NOR-1
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whole/HOG fish and the second uses that produstdduce filleted products

of various sizes (and other processed salmon ptejluc

. The EC determined that the EC salmon growing inglusinstituted the
“domestic industry” producing the “like producthait found that this

industry was injured by imports of dumped farmeldnsam from Norway;

. The EC excluded the EC salmon processing indusirg the “domestic
industry”, and it found that processors have irger¢hat conflict with the

interests of growers.

76.  There is, therefore, a serious mismatch betweek@is determination of the scope
of the “product” and the “domestic industry” produg that product. Whereas the “product”
is defined broadly to include filleted productsg tldlomestic industry” is defined more
narrowly to exclude producers of filleted produittat do not also grow salmon. Producers
of filleted products are not only treated as p&d eeparate industry, they are regarded as
producers of a separate downstream product. Thebegs regarding the separation of the
processing industry suggest strongly that the E@raperly determined that filleted products

are part of a single product together with whole({sh.

C. The EC’s Determination of the Product Scope of threvestigation Violated Articles
2, 3 and 5 of the Anti-Dumping Agreement

0] Overview of Norway'’s Claims on the Product Scope

77. Inthe previous section, Norway has outlined thematch between the EC’s
determination of the scope of the “product understeration” and of the “domestic
industry” producing that product. In this sectiblgrway claims that the source of this
mismatch lies in the EC'’s failure to define thedguct” scope of the investigation correctly.
In essence, Norway claims that the EC’s findingthis investigation demonstrate that whole
and HOG fish are a single product produced by #h@en growing industry; and filleted
products are a separate product produced by aaepadustry. Instead of combining these
different products into a single investigation, B@ was obliged to initiate separate

investigations to establish whether these separattucts were dumped.
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78.  Thus, Norway claims that the EC’s determinatiothef “product under
consideration” violates provisions of Articles 2aBd 5 of théAnti-Dumping Agreement
because it includes a broad range of productgithabt constitute a single “product” for

purposes of Articles 2.1 and 2.6.

79.  As noted in paragraph 44, the authority’s detertioneof the “product” is central to
an anti-dumping investigation. For example, tHlWing consequences flow from that

determination:
. The “product under consideration” determines thie“product”.

. Before initiating an investigation under ArticletBe investigating authority
must verify that the investigation has sufficiempgort from domestic

producers of the “like product”.

. In a dumping determination under Article 2, thehawity compares the export
price of the “product under consideration” and tloemal value of the “like
product”.

. In an injury determination under Article 3, thelaartity examines the impact
of dumped imports on domestic producers of thee“fkoduct”.

. Finally, if duties may be imposed under Articletl®e “product under
consideration” determines which imports are sulj@enti-dumping duties.

80. Thus, each of the key steps in an anti-dumpingaetiinitiation, the dumping and
injury determinations, and duty imposition — arénaiately governed by the determination of
the “product under consideration”. The EC’s flavypedduct determination, therefore, has
far-reaching consequences for this entire anti-doghaction.

81. Norway wishes to emphasize that its dispute withERC regarding the proper
“product” scope of the measure at issue would eailsolved if the Panel exercised judicial
economy with respect to Norway’s “product” claimslaaddressed Norway’s “domestic
industry” claims. Because of the fundamental intgooze of the “product” determination to

all aspects of an anti-dumping action (initiatideterminations of dumping, injury and
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causation, and imposition of duties), the EC’s ienpéntation obligations would be very

different if the “product” scope were found to \até theAnti-Dumping Agreement

(i) Ordinary Meaning of the Term “"Product Under Consatien”

82. Under Article 3.2 of the DSU and Article 17.6(ii) the Anti-Dumping Agreementhe
Panel is duty bound to interpret the provisionthefAnti-Dumping Agreemeriin
accordance with customary rules of interpretatibpublic international law.” These rules
are codified, among others, in Article 31 of #ienna Convention on the Law of Treaties
(“Vienna Conventidi), which requires that a treaty be interpretedasordance with the

ordinary meaning of the terms, read in the corgext in light of the object and purpd@e.

83.  Norway will, therefore, review the relevant tre&dyt, context, and object and
purpose relating to the term “product under consitilen”, and also explain how the EC
misapplied the term in this case.

€)) Relevant Text: the investigated products mustellke

84. Norway begins its analysis of the “product undarsideration” with the definition of
“‘dumping” in Article VI:1 of the GATT 1994. Undeéhat provision, dumping arises when an
exported product is “introduced into the commertcarmther country at less thés normal
value”. The word “its” in this phrase is a possespronoun highlighting that, in principle,
dumping occurs when the price of an exported proguower than the home market price of
thevery same produdtits normal value”). In other words, a dumping deteration

involves a comparison of the prices cecific productn two different markets to establish
whether there is international price discriminafférin an investigation, an authority makes

a single, overall dumping determination pertairtimghe specific product at issue, as required

by Article 6.10 of théAnti-Dumping Agreement

85. TheAnti-Dumping Agreememequires a very high standard of similarity betawego
products before an authority can compare theieprand make a single determination with

respect to them. Under Article 2.1 of theti-Dumping Agreementhe comparison must be

% Appellate Body Report)S — Gasolinepage 16.
®" Discrimination arises in the event that a spedHing (i.e. the product) is treated differentlycomparable
situations (i.e. sold at different prices in therfgoand export markets).
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made between the prices of an exported produdesree to as the “product under

consideration® — and a “like product”. Article 2.6 defines tHée product” as:

... a product which igdentical i.e.alike in all respectso the product
under consideration, @m the absence of such a produahother product
which, although not alike in all respects, lsharacteristics closely
resemblinghose of the product under consideration. (Empghadded)

86.  Accordingly, the pricing comparison must, in priplei, be made between home and
exported products that argléntical. The word “identical” is further defined to meéalike

in all respect& Article 2.6, therefore, requires a comparis@etveen the price of a specific
exported product and the domestic price of ideritical’ product. This ensures that the
single dumping determination made for the investidggroduct focuses precisely on the
existence of discrimination whereby a producteésited differently in comparable situations.
In the words of Article VI:1, a product’s exportige is less than “its” normal value.

87. By way of exception, in the event that thereravédentical products, Article 2.6
permits an authority to determine “dumping” throwgbomparison between a product’s
export price and the domestic price of a “closelsembling” product. However, in that
event, the requirement for “close resemblancel’atisures that the products are sufficiently
similar to enable a valid comparison, and a sidgieping determination, for the two

products.

88. Inthis dispute, the EC determined that the prodader consideration includes both
whole/HOG fish products and filleted products. \Mhan authority wishes to group multiple
products together in a single investigation, Adi2l6 requires thamny given category of

“like product” must be “like"each and evergategory of the product under consideration.
Article 2.6 contains no exception, or other quatifylanguage, that allows an authority to
establish likeness with respect to one categotfi@product under consideration, but not
with respect to other categories. The productgestibto comparison must, in principle, be
“alike in all respects” or, at least, “closely reg@ing” so that a single determination can be

made with respect to them.

% The term “the product under consideration” appéaus times in thaf\greementalways in the singulasée
Article 2.2.1.1; Article 2.6 (twice) and footnoté. 2
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89. In other words, in assessing whether the conditionBkeness in Article 2.6 are met,
the investigated products must be assessed asla,\&hd not just by sub-product categ8ty.
The following diagram illustrates the “vectors”ldfeness that must be respected, under

Article 2.6, using the products at issue in thspdite by way of example.

Like Product und

Product consideration
Whole/HOG Whole/HOG
fish fish
SINGLE
t t DETERMINATION

Filleted Filleted
Products Products

90.  Accordingly, if the EC wished to initiate a singhvestigation into the dumping of a
single product comprising whole/HOG fiahdfilleted products — and makesangle, overall
determinatiorfor that product — it was required to demonstthéd the various categories of
the like product are all “like” the various categsrof the product under consideration. In
the diagram, the various products in the two ce&rcteuist all be like. Thus, (1) the domestic
whole/HOG fish products must be “like” the exportedole/HOG fish productshprizontal
arrow); (2) the domestic filleted products mustiidee” the exported filleted products
(horizontalarrow); (3) the domestic whole/HOG fish productgsirbe “like” the exported
filleted productsdiagonalarrow); and (4) the domestic filleted products trhes“like” the
exported whole/HOG fish productdifgonalarrow). As a logical consequence of the
diagonal lines, the whole/HOG fish products aniétiéld products must also be likes(tical
lines). Moreover, Article 2.6 requires that theelproduct beitlentical’ to the product under

consideration, unless an identical product is absen

% This reading of Article 2.6 is borne out by thep&fiate Body’s rulings that, in an anti-dumpingéstigation,
the product must be treated as a wh@eeAppellate Body Report)S — Softwood Lumber, Yara. 99.



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Page 2

91. Significantly,the EC itself recognizeithat it was required to demonstrate that the
different salmon products concerned constituteidgles product. It, therefore, set out to
determine that there was single product on theslwddour criteria: (1) physical
characteristics, (2) the production process, (Bsstutability and (4) end uséS.Norway
agreeswith the EC that these are appropriate criteniaafzertaining whether different

products constitute a single product under conataer.

92. However, for the reasons set forth in sub-sectigrbglow, the EC’s explanation that
the different products at issue constitute a sipgbeluct falls short of the requirements of the
Anti-Dumping AgreementWhole/HOG fish products are not “identical” tadado not even
“closely resemble” filleted products, and theradsbasis for combining them in a single
investigation and making a single dumping detertionafor them. The EC should,

therefore, have initiated separate investigatiats these products.

93. If an authority were permitted to group togetherdurcts that are not all alike — i.e.
ignoring the diagonal lines in the diagram — a l@rymping determination for the different
products would not provide arbjective basigor concluding that each of the different

products is dumped.

94. For example, an authority could compare the prateghole/HOG fish products, and
establish that they are dumped. Separately, idcoampare the prices of filleted products,
and establish that they amet dumped. The authority then combines the res#its o
different comparisons to produceiagledetermination foall the investigated products.
Overall, it concludes that the investigated prodact dumped. Subsequently, it imposes
anti-dumping duties on both whole/HOG fish produastd filleted products.

95. Because the two groups of products are not “likeg,authority’s single, overall
determination does not reflect an apples-to-apmesparison between one product’s export
price and that product’s (“its”) normal value, agjuired by Article VI:1, and Articles 2.1 and
2.6. In short, when combined determinations ardariar non-like products, it is no longer
possible to conclude that a given product withmdginoup is dumped because, in the overall
determination, the dumping of one product maskgdabethat the other product is not

dumped.

0 Provisional Regulation, para. 11.
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96. Importantly, in the example above, the overall dateation is distorted because it
suggests that filleted products are dumped, whey dne not. In fact, the pricing of filleted
products is not unfair and cannot be “condemnedieathe GATT 1994. Further, even if
the two non-like products were both dumped, thelle¥ dumping may differ. If a combined
dumping determination were permissible, and a sidgty imposed on the different

products, imports of one would bear higher duthestis appropriate.

97. The consequences of this distortion are exacerhated thegproducersof the two
non-like products areot the same In that event, the producers of one product (életed
products) could be subjected to anti-dumping dudiegly because the producers of a

different product (e.g. whole/HOG fish productsy&é@&ngaged in unfair pricing.

98. In contrast, under Norway'’s interpretation, if thié investigated products subject to a
single determination must be like, such distorneneroccurs because the dumping
determination results from an apples-to-apples @mpn between the export price of a

product and that product’s normal value.

(b) Context: an apples-to-apples comparison of the pebdinder
consideration and the like product must be possible

99. The context includes Article 2.4.2 of thati-Dumping AgreementThe first method

of comparison in Article 2.4.2 confirms that th@gp of products under investigation must
all be alike. Article 2.4.2 sets forth three meth@f comparing the price of the “product
under consideration” and the price of the “likequot”. The first comparison method refers
to “a comparisorof a weighted average normal value wahveighted average of prices of

all comparable export transactions”. This languagésages “a” single comparison between

a single normal value and a single export priceterproduct as a whole.

100. If the authorities could define the product undaemsideration to include products that
are not all alike, it would be impossible to und&e a single comparison for the product to
determine whether the product is exported at less its normal value. Instead, separate
determinations would beequiredfor each like product. The&nti-Dumping Agreement
cannot, however, be interpreted in this way becé@usaders impossible the single
comparison for the “product” under investigatioreashole that is expressly envisaged in
Article 2.4.2.
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101. Itis, of course, true that the authorities carctetie sub-divide the investigated product
into models for purposes of comparison. Howevethat event, the different models cannot
involve different products that are not like. Rathas the Appellate Body heldBHC — Bed

Linen, the models must all be sub-categories of a godygroducts that meet the definition of

likeness:

Having defined the product at issue and the ‘likedpct’ on the
Community market as it did, the European Commusitieuld not, at a
subsequent stage of the proceeding, take the oditat some types or
models of that product had physical characteristias were so different
from each other that these types or models wer&aptparable’. All
types or models falling within the scope of a ‘likeoduct must
necessarily be ‘comparable’, and export transastionolving those types
or models must therefore be considered ‘compamtpert transactions’
within the meaning of Article 2.4.2.

102. In consequence, if the investigating authority wisko sub-divide the investigated
product into models in the course of making itgknoverall dumping determination, it
must, nonetheless, ensure likeness within theeegtoup of sub-products that constitutes the
investigated product. Because the different modetsproduct are all like, it is permissible
for the authority to combine the multiple companisesults to produce an individual margin

for the product as a whole.

(c) Co_nt_e_xt: injury must be determined in relation tstithict production
activities

103. Article 3 of theAnti-Dumping Agreemeratiso forms part of the context and further
confirms Norway’s interpretation. In an injury denination, the investigating authority
examines whether imports of the dumped “produceudnsideration” are causing injury to
the “the domestic producers as a whole of thepiloglucts”. The text of Article 3 indicates
that the inquiry establishes whether gneduction activitieof these domestic producers are
injured by dumped imports. Ultimately, anti-dungpiduties are imposed to protect the
producers’ investment of resources in these praalueictivities. The product scope of an
investigation is, therefore, closely related topheduction activities of the domestic industry
seeking protection. In this investigation, thedarcers seeking protection were growers of

farmed salmon, not the EC processing industry.

"1 Appellate Body ReporEC — Bed Lineppara. 58.
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104. Under Articles 3.2, 3.4 and 3.5, an investigatiotharity must evaluate data

pertaining to a wide range of factors affectingélsenomic situation of the domestic industry
producing the like product. In evaluating thatagahe authority must take care to ensure that
it isolates data relating to the production agegtthat would be protected by anti-dumping
duties. An authority must establish that thes&/itiets are injured and, in so doing, it should

not examine data pertaining to different producaetivities. To that end, Article 3.6 states:

The effect of the dumped imports shall be assassesdation to the
domestic production of the like product when avdéadata permit the
separate identification of that production on thasis of such criteria as
the production process, producers’ sales and poffitsuch separate
identification of that production is not possiltiee effects of the dumped
imports shall be assessed by the examination giritduction of the
narrowest group or range of products, which inctuttie like product, for
which the necessary information can be providethgBasis added)

105. This provision obliges the authorities to basertbgamination of the domestic
industry on data pertaining solely to productiorired like product, where that is possible.
According to the text, the separate productioneplasate products is indicated by the
existence of separate production processes foe ghiaslucts. Article 3.6, therefore, assumes

that, generally, different products are producednfdifferent production processes.

106. This reading of Article 3.6 is borne out by two GRpanel reports. The panels in
US — Wine and GrapemdCanada — Bedboth considered Article 6:6 of the Tokyo Round
Subsidies Code provision worded identically to Article 3.6.ke the present dispute, both
GATT disputes involved raw and processed agricaltproducts. In the first dispute, the
products were wine-grapes and wine and, in thergkaattle and manufactured beef. In
both disputes, the “product under considerations We processed agricultural product.
Both panels found that the “domestic industry” réfere, included the producers of the
processed product, but not producers of the radymto An important consideration for the
panels was the separation of the production presassed to produce, respectively, the raw
agricultural product and the processed agricultpratdluct. The separation of these processes
indicated that two separate industries existedtlaithey produced products that were not
like.
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107. The panel irJS — Wine and Grapensidered that:

... aseparate identification of production of wine-grageom wine in
terms of Article 6:6 was possibded thatherefore in fact two separate
industries existeth the United States — the growers of wine-grapethe
one hand and the wineries on the otffer.

108. Thus, the separation of the production processesavweaucial indicator for the panel

in deciding that there weretHereforé, separate industries producing different products

The panel agreed that these “two separate indsispreduced two different products —
wine-grapes and wine — that were not “lik8”"The panel found that, when the separate
identification of production processes was possibl@as not relevant to inquire into “the
economic interdependence between the industrietuphog the raw materials or components
and industries producing the final produ€t”The panel also held that there was “no basis for
the contention that the two products had to beidensd as ‘like products’, and consequently
the industries concerned to be one and the saraeb@acause, for some purposes, the raw

and processed agricultural products were both degeas “primary products®,

109. The panel irCanada — Beafeached the same conclusion. It noted that “Reréc6
defines more exactly the production process thet e considered when assessing the effect
of subsidized imports on ‘domestic producers .. hefltke products’.” In particular,

Article 6:6 “indicates greference for narrowing the analysis of injurythmse production
resources directly engaged in making the like pmdiself”’” This panel, therefore,
recognized explicitly the link between the prodsmbpe of an investigation, and the
productive activities and “resources” seeking pctiom. Moreover, the panel acknowledges
the preference in the treaty for narrowing the ingto the product(s) resulting from a

separate production process.

110. Finally, inUS — Lambthe Appellate Body confirmed that, in determinwlgether
“two articles are separate products”, the autresishould examine the production process

used to manufacture the two articlésThus, consistent with Article 3.6, where two prot

2 GATT panel reportS — Wine and Grapepara. 4.3. Emphasis addeBeealso para. 4.2.
3 GATT panel reportS — Wine and Grapepara. 4.2.

" GATT panel reportS — Wine and Grapepara. 4.5.

S GATT panel reportS — Wine and Grapepara. 4.2.

S GATT panel reportCanada — Begpara. 5.3.

" GATT panel reportCanada — Begpara. 5.3. Emphasis added.

8 Appellate Body Report)S — Lambfootnote 55.
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result from separate production processes thatatek that the products aret produced by

a single industry and are not a single product.

111. The EC itself recognized the importance of the ouation process” because it found
that this was a key criterion to be examined indlag whether whole/HOG fish products
and filleted products constituted a single produder consideratioff.

112. TheAnti-Dumping Agreememequires a separate evaluation of different prodac
activities because the producers utilizing one peatidn process may be injured when the
producers using a different process are not. €parsite examination, therefore, ensures that
the situation of producers engaged in differentipobion activities is objectively examined

to establish whether the producers warrant pratectA combined examination of producers

undertaking different activities could distort #eamination.

113. In this dispute, for example, the EC established tine producers of whole/HOG fish
products and the producers of filleted productspaire ofseparatandustries that have
differentproduction processes. A separate examinationeoinjury factors for each group of

producers may suggest that one industry is injusdxgn the other is not. For example:

. for any given injury factor, the situation of thveat industries may differ, e.g.
one may be suffering declining sales and incurtasges, while the other

enjoys increased sales and profits.

. the conclusions to be drawn with respect to pddidnjury factors may differ
from one industry to the other, e.g. acceptablétdavels may be different

for investment in two separate production actigitie

. because of the differences in production activjties interests and incentives
of the two groups of producers may conflict, egstteam producers may
profit from dumped imports of an input product wéees downstream domestic

producers of that product may be harmed by thogeiits;

. the overall economic health of two industries nthgrefore, be quite

different, i.e. one industry may be injured whea tither is not; and,

" Provisional Regulation, para. 11.
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. even assuming that the industries are both injubexdcauses of that injury

may be quite different.

114. As aresult, if the authorities were permitted donbine different products (e.qg. all
farmed salmon products), produced by different stidess using different production
processes, into a broad “single” product produced single” industry, the combined injury
determination could very well be distorted. Thdiwdual and collective significance of the
injury factors for each industry would be masked] the authorities would fail to make an

objective examination of the situation of each stdy

115. The result could be that duties are imposed omdymt manufactured by an industry
that is not injured simply because a separate tngysroducing a different product, is
injured. As a result, duties would afford protentio producers that do not deserve it.
Accordingly, by expanding the product scope ofrarestigation, an authority could make an
injury determination, and impose protective dutigsere that would be impossible if the

products and industries were examined separately.

116. This objection to overly broad product determinasids similar to the objections in
paragraph 96 above. That is, when non-like pradad combined, the overall dumping
determination may conclude that a product is dumméen it is not; equally, when
separately identifiable industries producing sefeapaoducts are combined, the overall injury
determination may conclude that an industry isreqiywhen it is not.

117. Both of these consequences are contrary to thetodojel purpose of théenti-
Dumping Agreementhich is to permit the imposition of dutisslelywhen they are
justified to afford protection to a domestic indyshjured by imports of a product that is
dumped.

(d) Norway’s Interpretation is Consistent with the Prae of the USDOC
and the USITC

118. Norway notes that the investigating authoritiethie United States review whether
the exported product identified in the petitiontbg U.S. domestic industry is comprised of
more than one “product under consideration”, andifn, whether there is more than one

corresponding “like product” produced in the Unitetes.
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119. Inthe leading case, involving antifriction beasn@AFBs”), the United States
Department of Commerce (“USDOC”) found that thatmet coveredive separate imported
products® As a result, it conductdive separate investigationand maddive separate

determinationswith respect to théive separate product®

120. In the AFBs investigation, the USDOC responded ¢taan that there should be a
presumption that only one kind of merchandise fireduct) will be named in a petition. The
USDOC noted that “petitioners frequently combinsesaon various countries together in one
document. Nevertheless, where petitioners .cluge more than one class or kind [of
merchandise] within one petition, the [USDOC] teethite investigation of each class or kind
of merchandise as a separate investigation ¥ Thus, the investigating authority
recognized that a petitioner does not have a fregiradefining the product under

consideration.

121. In making its determination on the scope of thedpob under consideration, the

USDOC relied on the following criteria:

(1) The general physical characteristics; (2) ttienate use; (3) the
expectations of the ultimate purchaser; (4) thennkbs of trade; and
(5) the manner of advertising and dispfay.

122. In reviewing the physical characteristics of theB&Fthe USDOC found that the
“shape of the rolling element (in ball, cylindricakedle, and spherical roller bearings) or the
sliding contact surfaces (in spherical plain begs)rdetermined or limited the AFB’s key
functional capabilitiesg(g, load and speed}” The USDOC explained that “these
capabilities established the boundaries of the ARBtimate use and customer expectations.
We believe that these factors are the critical ameletermining that five classes or kinds of

8 Final Determinations of Sales at Less than Falu&aAntifriction Bearings (Other Than Tapered Roll
Bearings) and Parts Thereof From the Federal RapobGermany, 54 Fed. Reg. 18992 (May 3, 1989).
Exhibit NOR-20.

8. Final Determinations of Sales at Less than Falu&aAntifriction Bearings (Other Than Tapered Roll
Bearings) and Parts Thereof From the Federal RepobGermany, 54 Fed. Reg. at 18997. Exhibit N&IR-
8 Final Determinations of Sales at Less than Falu&aAntifriction Bearings (Other Than Tapered Roll
Bearings) and Parts Thereof From the Federal RepobGermany, 54 Fed. Reg. at 19000. Exhibit NPIR-
8 Final Determinations of Sales at Less than FailudtaAntifriction Bearings (Other Than Tapered Roll
Bearings) and Parts Thereof From the Federal RapabGermany, 54 Fed. Reg. at 18998-99. ExhiliitRN
20.

8 Final Determinations of Sales at Less than Falu&aAntifriction Bearings (Other Than Tapered Roll
Bearings) and Parts Thereof From the Federal RepobGermany, 54 Fed. Reg. at 18999. Exhibit N&IR-
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merchandise exist in these investigatiofts The USDOC, therefore, gave decisive

importance to physical differences that affect eeds and consumer expectations.

123. With regard to the remaining two criteria — chasral distribution and advertising —
the USDOC “acknowledge[d] that these may be gelyettad same for many of the AFBs
under investigation® However, it stated: “[w]e do not believe . . atlsimilarity in

channels of distribution and advertising, aloneusicient reason to treat the subject
merchandise as a single class or kind of merchamndien significantly more important
dissimilarities exist with respect to physical @daeristics, ultimate uses, and expectations of

the ultimate user®

124. Inthe injury phase of the investigation, the USIdI€0 made a product
determination, applying similar criteria to thosed by the USDO® It determined that
there were six “like products” produced in the @ditStates, five of which overlapped with
those identified by the USDO®. The USITC made separatenjury determination for the
industry producing each of the six like productmauding that three of the domestic
industries were injured and three were HofAs a result, anti-dumping duties were imposed

solely with respect to three of the six produéts.

% Final Determinations of Sales at Less than Falu&aAntifriction Bearings (Other Than Tapered Roll
Bearings) and Parts Thereof From the Federal RepobGermany, 54 Fed. Reg. at 18999. Exhibit N&IR-

% Final Determinations of Sales at Less than Falu&aAntifriction Bearings (Other Than Tapered Roll
Bearings) and Parts Thereof From the Federal RepobGermany, 54 Fed. Reg. at 18999. Exhibit N&IR-
87 Final Determinations of Sales at Less than Falu&aAntifriction Bearings (Other Than Tapered Roll
Bearings) and Parts Thereof From the Federal RepobGermany, 54 Fed. Reg. at 18999. Exhibit N&IR-
8 Factors that the USITC considers include: (1) fiaysharacteristics and uses, (2) interchangeslhifithe
products, (3) channels of distribution, (4) customred producer perceptions of the products, (5uteeof
common manufacturing facilities and production esypks and, where appropriate, (6) prig¢errington v.
United Statesl4 C.I.T. 648, 652 (Ct. Int'l Trade 1998jf'd 938 F.2d 1278 (Fed. Cir. 1991). Exhibit NOR-21.
No single factor is dispositive, and the USITC reapsider other factors it deems relevant based tipofacts
of a particular investigationSeeAntifriction Bearings (Other Than Tapered RollegaBings) and Parts Thereof
from the Federal Republic of Germany, France, Jt3&ypan, Romania, Singapore, Sweden, Thailandthand
United Kingdom, Inv. Nos. 303-TA-19 and 20; 731-BA1-399 (Final), USITC Pub. No. 2185, at 15 (May
1989). Exhibit NOR-22.

8 Antifriction Bearings (Other Than Tapered RollezaBings) and Parts Thereof from the Federal Repuaili
Germany, France, Italy, Japan, Romania, Singajgweden, Thailand, and the United Kingdom, Inv. NaS3-
TA-19 and 20; 731-TA-391-399 (Final), USITC Pub..)2485, at 17. Exhibit NOR-22.

% Antifriction Bearings (Other Than Tapered RollezaBings) and Parts Thereof from the Federal Repobli
Germany, France, Italy, Japan, Romania, Singafgweden, Thailand, and the United Kingdom, Inv. NB83-
TA-19 and 20; 731-TA-391-399 (Final), USITC Pub..[2485, at 8-9. Exhibit NOR-22.

%1 See for example Antidumping Duty Order: Ball Bearings, Cylindrid@oller Bearings, and Spherical Plain
Bearings and Parts Thereof From the Federal Repablbermany, 54 Fed. Reg. 20900 (May 15, 1989).
Exhibit NOR-23.
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125. In another investigation, concerning magnesium f@enada, the USDOC concluded
“that pure and alloy magnesium are two distincssés or kinds of merchandisé. The
USDOC noted that “the addition of alloying elemetat@ure magnesium clearly results in
products with different physical characteristis.Further, “[w]hile much of the production
process for pure and alloy magnesium is the sdmdijrtal stage in the production of alloy
magnesium is more costly, requiring alloy furnalmeshe addition of alloying agents and
more controlled conditions throughout the remairpnoduction process* Thus, the

differences in the production processes were goreminence by the USDOC.

126. The USDOC further found that because of “the déferultimate uses of pure and
alloy magnesium, along with their lack of intercgaability, it follows that customers have
different expectations for the two metals..”

127. As aresult, the USDOC concluded that “[a]lthoulgére is evidence that the channels
of distribution for these two products are simithe product characteristics, ultimate uses,
and expectations of the customer show that pureathogl magnesium are two distinct classes
or kinds of merchandis€® Having defined the products at issue in this neanime USDOC
concluded that there was insufficient evidence #laly magnesium was dumped, and this
portion of the investigation was terminat€dThe USITC also found that there were two like
products in the United Stat&s.

128. In this dispute, the EC accepted that it was reguio determine that the different
salmon products at issue constitute a single ptaghoter consideration. Moreover, as
discussed below, the EC’s determination that tfferént products constitute a single
product was based on criteria similar to those tgeithe USDOC and the USITC. However,

%2 pure and Alloy Magnesium from Canada: Final Affatige Determination; Rescission of Investigatiod an
Partial Dismissal of Petition, 57 Fed. Reg. 30988y 13, 1992). Exhibit NOR-24.

% Pure and Alloy Magnesium from Canada: Final Affitiae Determination; Rescission of Investigatiod an
Partial Dismissal of Petition, 57 Fed. Reg. 309B%hibit NOR-24.

% Pure and Alloy Magnesium from Canada: Final Affitie Determination; Rescission of Investigatiod an
Partial Dismissal of Petition, 57 Fed. Reg. 309B%hibit NOR-24.

% Pure and Alloy Magnesium from Canada: Final Affitiae Determination; Rescission of Investigatiod an
Partial Dismissal of Petition, 57 Fed. Reg. 309B%hibit NOR-24.

% pure and Alloy Magnesium from Canada: Final Affatige Determination; Rescission of Investigatiod an
Partial Dismissal of Petition, 57 Fed. Reg. 309B%hibit NOR-24.

" Pure and Alloy Magnesium from Canada: Final Affatige Determination; Rescission of Investigatiod an
Partial Dismissal of Petition, 57 Fed. Reg. at 3388. Exhibit NOR-24.

% Magnesium from Canada, Inv. Nos. 701-TA-309 ani+ 73-528 (Remand), USITC Pub. No. 2696, at 6
(Nov. 1993). Exhibit NOR-25.
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the EC failed to explain how the facts of recorgmurt its determination, particularly in view
of the fact that:

. there are obvious and important physical differermetween, for example,

whole/HOG fish and small, skinned fillets;

. the production processes used to produce thesegsoare different — with

filleting a costly additional step;

. the products do not have the same channels ofldison;

. their uses are not the same,;

. the products are not interchangeable; and,

. consumers do not have the same expectations cbkeMMOG fish and a

small filleted portion.

(e) Conclusion

129. In sum, therefore, Norway submits that the termojoict under consideration” in
Article 2.1 of theAnti-Dumping Agreememefers to a single product or to a group of
products all of which are “like” within the meaniof Article 2.6. This reading is based on
the ordinary meaning of these provisions, readimt lof the context of Article VI:1 of the
GATT 1994 as well as Atrticles 2.4.2, 3.6 and 6.1.the Anti-Dumping Agreemerand of the
object and purpose of thAgreement As a result, to make a single determination, an
investigating authority must demonstrate, on the&daf facts in the record, that the different

products under consideration included in an ingasion are all “like”.

130. Itis bears repeating that this determination igial to the entire investigation
because everything in the investigation flows fibmThe right to initiate an investigation is
heavily influenced by the product determinationshese the domestic producers of the like
product must support initiation. If the producbge changes, support for initiation may
disappear. Similarly, if different products arertmned within a single investigation,

dumping may be found for a product that is not dadhpEqually, if the producers of
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different products are lumped together in a singjlery determination, an industry may be

found to be injured when it is not.

(i)  The EC’s Product Determination Violates #heti-Dumping Agreement
because the Product Under Consideration IncludiésrBmt Products that are
Not All Like

131. With this interpretive background in mind, Norwayris to the EC’s product
determination. That determination is flawed beeatifas combined products that are not
sufficiently alike to constitute a single “produstider consideration”. Specifically, the EC
has combined into a single product under consiaerathole fish, HOG fish, and processed
filleted fish products, when neither the EC’s exyalgon nor the facts of record support the
conclusion that these are all like. As a resh#, EC violated Articles 2.1 and 2.6 of tAeti-
Dumping Agreemenh its product determination. In consequencalsio violated Articles
5.1 and 5.4 in initiating an investigation intoiamalid product; it violated Article 2.1 in its
dumping determination; and it violated Articles , 312, 3.4, 3.5 and 3.6 in its injury

determination.

(@) The EC Failed to Provide a Valid Basis for its Dratenation of the
“Product” Scope of the Investigation

132. In paragraph 48 above, Norway reproduced the E&®&rdhination of the product
scope of the investigation to the effect that faitned salmon constitutes a single proddet”.
In paragraph 51, Norway reproduced, in full, thés=€xplanation for this determination. In
that explanation, the EC relies on four criterigupport of its conclusion: (1) physical
characteristics, (2) production process, (3) stuiability and (4) end uses. These criteria are

similar to those applied by the USDOC and the USla<discussed in the previous section.

133. As noted, Norway agrees with the EC that theseraaitare appropriate in assessing
whether different products may be grouped togedkex single “product under
consideration”. These factors have been endorgdldebAppellate Body in the context of
Article 11l of the GATT 1994 as a means of asceritag whether products are “liké®® In

% provisional Regulation, para. 11. “Based onghgsical characteristiggheproduction procesand the
substitutabilityof the product from the perspective of the consurh&vas found thaall farmed salmon
constitutes a single product he different presentations all setlie same end usand are readily capable of
being substituted between each other. Therefoey,dre considered to constitute a single proddiie
purpose of the proceeding.”

190 Appellate Body ReporEC — Asbestogara. 101.
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addition, the Appellate Body has relied on theftatassification of the products as a
criterion for assessing likene®s. Further, as the Appellate Body held, the produncti

processes of the products are also relevant tdetegminatiorn®?

134. The EC has wholly failed to demonstrate that tloesfan the record of the
investigation support its conclusion with respectitese criteria. The EC offems factual
support whatsoever for its conclusion and, instegltgs on bald, unsubstantiated assertion.
As the Appellate Body held, “a ‘reasoned conclusismot onewhere the conclusion does
not even refer to the facts that may support teactusion”'® The EC'’s explanation falls
far below the standards that investigating autlesrimust meet. In the following sub-
sections, Norway reviews the EC’s explanationsnaigg each of the criteria in light of the

evidence in the record and the EC’s own factualifigs.

(@)(i) Physical Characteristics

135. With respect tgphysical characteristicghe EC failed to explore important
differences between the different products thetitcluded constitute a single product.
There are significant physical differences betwetnle/HOG fish — including head, skin,
and tail, that can weigh up to eight kilograms € akinned filleted products that can weigh
as little as a 100 grams or less. These produetsather identical nor closely resembling,

within the meaning of Article 2.6.

136. The major physical differences are also importarihé analysis of other factors: the
products must be produced using different prodagtimcesses; the physical differences
affect the substitutability and end uses of thelpobs; and they alter consumers’

expectations with respect to the different products

137. The EC was well aware of the physical differencesvieen the different products.
Indeed, in Article 1(5) of the Definitive Regulatithe EC provided a description of these
differences sufficient to sub-divide the allegesillygle product into six different product
categories, each subject to a different minimumarnprice. Notably, instead of applying a

single remedyo a supposedlsingle productthe EC imposedix different remediesn six

101 Appellate Body ReporEC — Asbestopara. 101.
192 Appellate Body Report)S — Lambfootnote 55.
103 Appellate Body Report)S — Steel Safeguardsara. 326. Emphasis added.
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different products The EC’s need to impose six remedies on sixymtsddemonstrates that

there is not one single investigated product.

138. The EC had before it evidence demonstrating thsiphldifferences between the
different products that it treated as a single pobd One of the sampled companies, Pan Fish
Norway (“PFN”), submitted marketing materials wgittures demonstrating the obvious
differences in physical characteristics betweenla/fish products and fillet product®’ The
documentation includes three separate brochurestetfto “Salmon and Trout”, “Fillets”

and “Smoked and Marinated Products”.

139. Thefirst brochure entitled “Salmon and Trout”, has a picture of tgudgted whole

fish, with head and tail, presented in a box on i€ke brochure does not specify whether the
fish are salmon or trout, or one of each. An etkdtaye is required to perceive the physical
differences between the HOG salmon and trout. CHp#ion reads: “Superior and ordinary
guality fresh gutted, frozen gutted head on/he&d dte right hand side of the brochure

lists ten Pan Fish companies involved in the supplpis product.

140. Thesecond brochureentitled “Fillets”, has pictures of several ditfet filleted

products, including a whole fillet and variousditllportions. The brochure reads:

From processing locations in Norway, Scotland, @arend Chile. The
Pan Fish Group offers a wide range of salmon $ileetd portions. The
product rang (sic) include: different trimmings;rfons; tails.

The right hand side provides a list of five Parhkismpanies engaged in the supply of the

fillet products, one of which is not listed on tf8almon and Trout” brochure.

141. Thethird brochure entitled “Smoked and marinated products”, hatupés of

packaged and unpackaged smoked and marinated psodidte brochure states:

From processing locations in Norway, Scotland, @arend Chile. The
Pan Fish Group offers a wide range of smoked anthatad products:
whole fillets; presliced fillet (marine or sashisiice); smoked portion;
retail packs (marine or sashimi slice); tenderfdiat”.

The right hand side lists five Pan Fish companiegaged in the supply of these products,

two of which are unique to this product group.

194 Questionnaire reply from PEN, 30 December 2004ti&e B.2-5. Exhibit NOR-26.
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142. These brochures depict plainly the physical diffiees between the different types of
fish products. Further, whole/HOG salmon and trewthich the EC concluded wenet a
single product — are treated by Pan Fish as aesprgiduct category for marketing purposes
that is distinct from the two “processed” produategjories. This suggests that consumers

regard these salmon and trout products as parsioigée product category.

143. The brochure on fillets — which is treated as glsiproduct category — shows that
filleted products themselves come in a range opsband sizes. A comparison of the
pictures in the first and second brochures suggsiagly that the end uses of a whole/HOG
fish and filleted products are unlikely to be tlaen®; nor are consumers likely to have the

same expectations of the two product categories.

144. Further, the fact that the products are groupealtimse three distinct categories for
marketing purposes suggests that consumers rdgadtegories as separate. Further, the
fact that — even within a single corporate groupfferent companies are involved in the
supply of the three different product categorigggasts that they are produced by different
production processes and industries. Two of tehagegories, including fillets, are described

as resulting from “processing”.

145. Norway also submits a memorandum from a leadingstrgt analyst, Kontali
Analyse, that discusses the characteristics efditl products. Kontali points out that there is
a wide of range of filleted product® Fillets can be skin on or off; scales on or affrmal

or deep skinned; brown muscle removed; collar lmner off; belly bones on or off; belly
and/or back fins on or off; belly fat on or off;dsafat on or off; pin bone in or out; tail piece
on or off; portioning by weight, length and/or whgltongitudinally cut into loin and belly
parts; centre cut; including or excluding tail pamnt or tail portion only. Moreover, because
of the physical differences among filleted produktsntali points out that different filleted
products have different end uses and prices. mhbsis provided by Kontali — which
confirms that filleted products are a separate peodategory from whole/HOG fish —
provides precisely the type of examination of thsib facts regarding the product that the
EC failed to make.

195 Kontali Analyse Memorandum, 15 December 2005.s ilemorandum was submitted to the EC by FHL
with its Comments on the Information Note on thdiligve MIP, of 16 December 2005. Exhibit NOR-27.
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146. These considerations suggest that whole/HOG fisymts and filleted products do
not constitute a single product from the perspeativphysical properties, end uses and

consumer expectations.

147. The EC’s determination addresses none of thesessdu particular, the EC’s simply
assumes what is patently not the case: whole/H8Gdo not have the same physical

properties as filleted products.

(a)(ii) Production Processes

148. A particularly glaring omission in the EC’s expléioa is the unsubstantiated
statement that thepfoduction process- the EC refers to a singular process — of tliewint
salmon products somehow supports the conclusidritthae products all constitute a single
product. The EC fails to provide any indicatiorhofv the facts in the record support this
conclusion. Norway has been unable to identify @ngence in the record that supports the
view that whole/HOG fish products and filleted figtoducts result from a single production
process. To the contrargs the EC itself foundhese products result from separate

production processes that are produced by twordiftandustries.

149. The separation of the production processes isrsgifikshown by the fact that the EC
treats the “fish farming industry” and the “fishopessing sector” are separate industries that
it examines in different parts of its determinati6h The farming industry constitutes the EC
domestic industry producing the like product tisaamalyzed in the injury determinatithf.

In contrast, EC salmon processors are found taalteop a “downstream” “user industry” that
is analyzed as part of the “Community intereSt".

150. With respect to the farming industry, the EC deiasd that whole fish are the output
product of a production process in which smolttaeeinput; these smolt are grown at sea
into harvestable fish, which are slaughtered aritedt®™® The productive assets include
cages and feeding systems; boats; and facilitisiatahter and gut the fish. The EC refers

to this process as “salmon farming”. The EC’s exation of the EC domestic industry

1% 5ee, for exampl®efinitive Regulation, para. 124.

07 see, for exampl@efinitive Regulation, para. 78.

198 seeDefinitive Regulation, paras. 111 ff; Provisiofggulation, paras. 122 ff.
199 Definitive Regulation, paras. 18 and 63.
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focuses exclusively on companies engaged in “sali@aning” to the exclusion of

companies that are engaged only in the producfidiieded products.

151. Highlighting the differences between the salmomiag and processing industries,
the EC finds that thmput productdor the processing industry — whole/HOG fish — tlue
output product®f the farming industry™® The productive assets of the processing industry
involve a dedicated facility for filleting. The tput is filleted fish products of a variety of
sizes, both with skin on and off. Production fiéiei$ can be located anywhere and are often
some distance inland from the sea location whdresaare farmed. In Norway’s case,
most of the HOG salmon that it produces is expoed processed in other countries. The
physical separation of the farming and processacdifies underscores that entirely different

production processes are used to produce wholafidHillets.

152. Furthermore, it is evident from the Definitive Région that the labor forces engaged
in producing whole/HOG fish and filleted products different. The EC found that the EC
salmon farming industry employs 221 persons, wisettea EC salmon processing industry
employs 7,500 Although the processing industry produces praslircaddition to filleted
products (e.g. smoked salmon), the dedicated war&$oemployed in the farming and
processing industries are different.

153. The evidence in the record also demonstratestiatdst per kilogram of producing
filleted products is higher than the cost of pradgavhole/HOG fisht*? Thus, as with the
USDOC'’s determination regarding pure and alloy nesgmm, the production of filleted
products “is more costly” than the production ofolhfish'*®* The marked difference in the
cost of producing the investigated products eviderthe fact that they are produced using

different production processes with different costs

154. Equally, the EC found that the profitability levétsthe two industries differ. The
primary cost in producing filleted products is thileole/HOG fish input, which represents
“48-54%" of costs, with profits in excess of 12% tjood times™** During the period

10 pefinitive Regulation, paras. 113 and 114.

M pefinitive Regulation, paras. 72 and 112.

H12gee, for examplédnnex 3 of the Definitive Disclosures to Fjordafeod, Grieg and Sinkaberg, 28 October
2005. Exhibits NOR-28, NOR-16 and NOR-29.

13 Seepara. 125 above.

14 Definitive Regulation, para. 113.
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considered in the investigation (2001 to the I)emwsalmon farmers were incurring losses,
the EC processing industry was profitabie.Thus, in the same period and with the same
market conditions, one industry had good perforreaarad the other poor. The cost structure
and financial performance of the two industrieghsrefore, also different, highlight again
that the industries are separate.

155. The EC’s determination, therefore, includes numefdings confirming that the
production processes for salmon farming and salpmrooessing are different. Yet, in its
product determination, without explanation, theré{ied on the “production process” to
conclude that they involve a single product. Tlaef&ls to refer to a single fact in support
of its conclusion that the alleged similarity oéttproduction process” of whole/HOG fish

products and filleted products implies that thera single product.

(a)(iii) Substitutability and End Uses

156. The third and fourth factors that the EC reliedupee thesubstitutabilityof the
products from the perspective of the consumer heidénd uses*® Despite concluding that
the end uses of all the investigated products thie Same”, the EC fails even to identify what
those end uses are. Further, even though thelied tgon the alleged substitutability of the
products, the EC fails to identify: the consumdrsaxrh of the products; the chains of supply;

the channels of distribution; and the prices atcWhhe products are sold.

157. In sum, the EC does not explain how the facts énrétord support its conclusions
regarding the alleged substitutability of the protdior the alleged identity of the end uses.
In fact, worse than not explaining its conclusittre EC’s other findings in the Provisional

and Definitive Regulations contradict the concluasio

158. Itis unlikely in the extreme that most consumeasila be utterly indifferent faced

with a choice between whole/HOG fish and smalkkfdd portions. At the industrial level,

the assertion that whole fish and filleted prodinatge “the same” end uses is contradicted by
the fact that the EC also finds that whole fisthiss primary raw material used as an input to
make filleted productst’ From the perspective of the salmon processingsimd — a major

consumer of whole/HOG fish — these two productsnatesubstitutes for the filleted products

115 Definitive Regulation, paras. 71, 113 and 114.
16 provisional Regulation, para. 11.
17 Definitive Regulation, paras. 113 and 114.
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it manufactures. Indeed, it is absurd to sugdestgrocessors would incur the high cost of

producing fillets if whole fish already served “tke@me” end use equally well.

159. Moreover, it is also highly doubtful that the comsars of filleted products would
regard whole fish as a fully substitutable altexeat Some filleted products will be further
processed by industrial users, for example, inhkolyenade salmon dinners or smoked
salmon*'® Again, if whole fish could simply be substitutedserve these end uses,
processors would not incur the cost of producitigtéid products. Other filleted products are
sold at the retail level, where consumers are ahfito perceive a whole/HOG fish as fully

substitutable for a small, skinned fillet.

160. In considering substitutability and the inter-chealgility of end uses, prices are an
important factor. In that regard, the EC’s MIPs gstructive. The EC established MIPs for
a series of six different products, from whole fistsmall skinned fillets. The lowest MIP

for this allegedly single product is €2,80 perfutpereas the highest is almost three times as
much, at €7,73 per/ktf® The substantial difference in the prices thatscomers are willing

to pay for whole fish products and filleted produises serious doubts regarding the degree

of substitutability of these products and also“8@neness” of their end uses.

161. Again, the EC’s explanation of its product deteratiion fails to address any of these
guestions. Nor does the EC provide any facts jppst of its conclusions that the various

products are all substitutable and have “the samnd’uses.

(a)(iv) Tariff Classification

162. The table of MIPs in Article 1(5) of the DefinitiRegulation highlights a further
failing in the EC’s determination. The final colarof the table provides the tariff
classification for the different products. As thble shows, the products subject to the MIPs
are classified under separate tariff headings. edtite Harmonized System of Tariff
Nomenclature (“HS”), fresh and chilled Atlantic s&in with bones are classified under code
“0302127; frozen Atlantic salmon with bones is déi®ed under code “030322"; fresh and

18 Seel etter from Syndicat Saumon et Truite Fumés toRtBe 26 May 2005, which states that processors
produce ready-made dinners (Exhibit NOR-17) aneéiddtom FHL to the EC, 16 December 2005 (Exhibit
NOR-27).

119 pefinitive Regulation, Article 1(5). The lowestige is for whole fish and the highest price is fibeted
products of less than 300g.
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chilled fish fillets are classified under code “@30"; and frozen fish fillets are classified
under “030420”. Thus, whole/HOG fish are treatepasately from filleted products under
the HS. The EC’s failure to explain why these mid constitute a single product, despite
the different tariff classifications, is strikingtause tariff classification is an accepted
criterion in WTO law for determining the likenesisppoducts'°

(b) Conclusion

163. In conclusion, the EC found that the “product uncansideration” extended from
whole fish to small, skinned filleted products. eTlBC purported to base this determination
on four factors: physical characteristics, produtiprocess, substitutability and end uses.
However, besides listing the factors allegedly exaoh, and stating its conclusions baldly,
the EC failed to support its determination by refere to any facts. Indeed, the EC’s entire
three sentence “explanation” of the product deteation does not refer to a single fact in
support of that determination. The EC notablyei@ilo explain why the different products
constituted a single product, notwithstanding:dbgious physical differences that led even
the EC to impose six different MIPs on an allegegdhgle product; the EC’s own findings
that the different products were produced by déférindustries using different production
processes; the fact that products have differethtusies, prices and consumers, and also
different tariff treatment. These consideratioresevin the record before the EC and, indeed,

emerge from the EC’s own determination.

164. It is worth recalling that, to justify its produdetermination, the EC was required to
provide a “reasoned and adequate explanation” adidigg among others, how the facts in
the record provided a basis for the product deteaition; the EC could not merely rely on

allegation and conjectufd* The EC failed to meet this minimum standard.

165. Absent adequate explanation of how the facts supperdetermination, the EC’s
conclusion that six products constitute a singl®toict under consideration” is deprived of
legal basis under Articles 2.1 and 2.6 of Ami-Dumping Agreement

120 Appellate Body ReporEC — Asbestopara. 101.
121 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagbayra. 99.
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(iv)  The EC’s Improper Product Determination Vitiates thitiation of the
Investigation, as well as the Dumping and Injurydd@inations

166. Because of its fundamental importance to the ingason, three far reaching

consequences result from the EC’s flawed “proddetérmination:

. the EC violated Article 5.1 and 5.4 of tAati-Dumping Agreemeiity

initiating an investigation on the basis of a flawWgroduct” determination;

. the EC violated Article 2.1 of thegreemenby making dumping

determinations on the basis of a flawed producrd&nation; and,

. the EC violated Articles 3.1, 3.2, 3.4, 3.5 andd.eheAgreemenby making

an injury determination on the basis of a flawealdoict determination.

(@  The EC’s Improper Product Determination Vitiates thitiation of the
Investigation under Articles 5.1 and 5.4 of theiAhimping
Agreement

167. Article 5.1 of theAnti-Dumping Agreemenrovides that “an investigation to
determine the existence, degree and effect of bexyeal dumping shall be initiated upon a
written application by or on behalf of the domestidustry.” Under Article 5.4, an
investigation may be initiated solely if there ugfgient support among domestic producers
of the “like product”. Accordingly, before initi@n, an investigating authority must
determine the investigated “product”, and define ‘thomestic industry”, so that it can

ensure that an investigation has the support ¢fitlastry, as required by Article 5.4.

168. The product scope of an investigation has considier@percussions for an
authority’s ability to initiate an investigatiorzor example, whereas the domestic industry
producing one product might support initiatieng. EC salmon farmers producing
whole/HOG fish), a different industry producing ifefent product might not (e.g. EC
salmon processors producing filleted products).aBgring the product scope of an
investigation, an investigating authority mightetéfore, determine that there is sufficient
support for the initiation of an investigation tlwatuld not otherwise be initiated. The

“product under consideration” must, therefore, bapprly defined.
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169. In this dispute, the product scope of the invesibgaincludes a group of products that
are not all like. By defining the product in thvay, the EC violated Article 5.1 because it
improperly initiated a single investigation inteethlleged dumping of a product that, in fact,
constitutes several products. It also violatedchat5.4 because the EC did not verify that the
domestic industries producing each separate ligdymt at issue supported the initiation of

the investigation.

170. The proper course for the EC was to assess whititier was support for separate
investigations into smaller categories of prodtictd are all alike — as the USDOC did in the
AFBs and magnesium investigations mentioned abdVve EC is not, therefore, precluded
from separately investigating injurious dumpingadfthe products that it treated as a single
product under consideration. However, before demghe EC must satisfy the requirements
of Article 5.4 separately for each product; andhnitiation is permissible, the EC would have
to make separate dumping and injury determinag@ntining to the each product and

domestic industry concerned.

(b)  The EC’s Improper Product Determination Vitiates humping
Determination under Article 2.1 of the Anti-Dumpiigreement

171. Norway has set forth at length its interpretatibdicle 2.1 and related provisions

in paragraphs 84 to 117. Under Article 2.1, arestigating authority determines whether the
investigated product is “dumped”. It does so bmparing the export price of a given
product with the normal value of that same prodtitd normal value) or a like product. A
separate dumping determination must be, thereferepade for each separate product that is
not like the other investigated products. As akmd in paragraph 96, if an authority made
a single determination for a group of products Hratnot all alike, it may well conclude that
one of the products is dumped when, in fact, mtas Or, even if all products are dumped,
the authority’s combined approach fails to detesrilre differences in the level of dumping
of each separate product. In short, by makingnabtoed determination, the authority fails to
establish the existence and amount of dumpingdi eathe separate products.

172. In this dispute, the EC did precisely this. Thedurct scope of the investigation
comprised several different products that are hdika, within the meaning of Article 2.6 of
the Anti-Dumping AgreementThe EC made a combined dumping determination tha
covered all these products. However, in making tletermination, the EC could not show
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that the export price of a given investigated patda.g. filleted products) is less than that
specific product’'s normal value. The EC’s combidedping determination could well
mask the fact that some of the investigated pradaict not dumped. Alternatively, even if
all the products were dumped, the combined margdumping may be higher than the
margin, in fact, attributable to one or more of gineducts covered by the determination.

173. By making a combined determination covering severadlucts that are not all like,
the EC violate Article 2.1.

(c) The EC’s Improper Product Determination Vitiates thjury
Determination under Article 3 of the Anti-Dumpingréement

174. Under Article 3.1 of thé\nti-Dumping Agreemenan investigating authority
determines whether the domestic producers of thadtget” are collectively injured. Again,
as explained in paragraphs 103 to 117, the prashugie of the investigation is a key
determinant of this determination. If the prodswbpe is altered, the group of domestic
producers that must be examined under Articlea3ss altered. In short, the definition of the
domestic industry is totally dependent on the d&din of the product scope. Thus, if an
authority has improperly defined the product scaope determination under Article 3 is

necessarily vitiated.

175. The EC’s injury determination under Article 3.1tiserefore, vitiated because it is
premised on an improper product definition. Fa $hme reason, the EC’s evaluation under
Articles 3.2, 3.4 and 3.5 was also vitiated. TliedEso failed to conduct its injury
determination on the basis of data pertaining ¢ositparately identifiable production
processes used by salmon farmers and salmon poogess it was required to do under
Article 3.6.

D. Conclusion

176. For the reasons stated in this Section, the EG&raiénation of the “product under
consideration” violated Articles 2.1 and 2.6 of f&ti-Dumping Agreemenin consequence,

the EC also violated:

. Articles 5.1 and 5.4 of th&greemenby initiating an investigation on the

basis of a flawed “product” determination;
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. Article 2.1 of theAgreemenby making dumping determinations on the basis

of a flawed product determination; and,

. Articles 3.1, 3.2, 3.4, 3.5 and 3.6 of thgreemenbecause it examined injury

to a domestic industry defined on the basis odadid product determination.
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V. THE EC’SDETERMINATION OF THE “D OMESTIC INDUSTRY” VIOLATED THE ANTI-
DUMPING AGREEMENT

A. Introduction

177. Although the EC defined the “product under consatlen” in improperly broad
terms, it defined the EC “domestic industry” in iraperly narrow terms. The “product”
scope of the investigation extends from whole salteosmall, skinned fillets. The domestic
industry must, therefore, include producers of whHaOG fish and also producers of filleted
products. Moreover, to be included in the indusarproducer need not produce both

categories of product, but may produce one or thero

178. In fact, the EC “domestic industry” included soléfy fish farmers that grow salmon,
and sell predominantly whole/HOG fisff. The EC industry does not include any processors
that produce filleted products without also growsagmon. The EC has, therefore, almost
entirely excluded EC producers of filleted produoten the EC industry. As noted, in
paragraph 55, the EC has a large processing iydist transformsseveral hundred

thousand tonnéf farmed salmon annualf#® This industry has been excluded from the
domestic industry, even though the filleted produtproduces are part of the investigated

product.

179. There is, therefore, a fatal mismatch between #terchinations of the “product” and
the “domestic industry”. Assuming that the “protfigcope of the investigation is properly
defined Quod norn, the EC has violated Article 4.1 in its definitiof the “domestic

industry”.

180. In addition, in defining the “domestic industryhe EC also improperly excluded six
other entire categories of domestic producer thaas not entitled to exclude. Further, even
after excluding all these categories of domestidpcers, the EC examined certain injury
factors solely with respect to a sample of five dstit producer¥* The EC, thereby,

improperly excluded a further ten domestic prodsiéeym the domestic industry.

122 5eeparas. 53 to 74 above. The total volume of Bl6téiH products included in the examination of price
undercutting, was 2.8 tonnes, which is 0.05% otéi@ EC production included in that examination.
Definitive Disclosure to Grieg Seafood, 28 Octob@05, Annex 6. Exhibit NOR-16.

123 etter from Syndicat Saumon et Truite Fumés tofBie 26 May 2005. Exhibit NOR-17. Unofficial
translation from French original.

124 Definitive Regulation, para. 45.
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181. On the basis of these exclusions, Norway claimsttieeEC’s determination of the

scope of the “domestic industry” suffers from thflagvs:

) First, the EC improperly excluded from the domestic Btdy several
categories of domestic producer that it was requioeinclude in the industry,
pursuant to Article 4.1 of th&nti-Dumping Agreement

° Second the EC failed to define the domestic industryiriolude domestic
producers of the like product whose collective autpf the products
constitutes a major proportion of the total donwegiroduction of those
products, as required by Article 4.1.

° As a consequence of these two violations:

> the EC failed to establish that the initiationtbé investigation was
made by or behalf the proper domestic industryegsired by Article
5.4 of theAgreementand,

> the EC failed to determine that the proper doroestdustry was
injured, pursuant to Articles 3.1, 3.4 and 3.5he&fAgreement

° Third, the EC’s determination of injury violated Artisl&.1, 3.4 and 3.5 of the
Anti-Dumping Agreemenbecause the EC examined certain injury factors
solely in relations to a sample of the domestiagid/, which is not permitted.

182. In sub-section B, Norway provides an overview & BC’s domestic industry
determinations. In sub-section C, it examinesothi@ations in theAnti-Dumping Agreement
governing the determination of the “domestic indgishnd the EC’s violation of those

obligations.

B. Overview of the EC’s Determination of the Domeshndustry

183. The EC’s determination of the “domestic industry’tescribed, in part, in paragraphs
53 to 65 above. In sum, the EC excluded seveneerdiegories of producer from the
industry, before deciding that industry comprisest 15 EC growers of farmed salmon that
supported the complaint. The EC’s findings arelpaet forth in the Provisional Regulation
and partly in the Definitive Regulation. Norwalyetefore, presents an overview of both,
including relevant data to the extent that the E@viged any.
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0] Findings in the EC Provisional Regulation

184. The investigation was initiated following an applion filed by the EU Salmon
Producers’ Group (“EUSPG”) on 7 September 2004 (#Bkint”).’*> The EUSPG is an
association of 22 EC growers of farmed salrffdnThe Complaint states that the total EC
production of farmed salmon, including productidmedated producers, was 181,000 tonnes
in 2003%” The Complaint states thanrelatedEC producers produced 33,000 tonnes and
that theComplainants’ own production is 30,000 ton/&s

185. In the Provisional Regulation, the EC states tthating the IP, farmed salmon was

produced by three different groups of EC producers:

° “Community producers which were not related to \Wegian exporters or
importers and which were complainants or explicstipported the complaint”
(“supporters”);

° “Community producers which were not related to \Wegian exporters or
importers, and which did not take a position ondbeplaint (‘silents’)”; and

° “Several other producers which were found to bkated to Norwegian
exporters or importers (‘related’)”

186. The EC found that the supporters “had producedrar@®,000 tonnes of salmon
during the IP.*%° |t stated that “[t]his represents around 90%heféstimated total
Community production of the product concerned”, athis considered to constitute a major
proportion of Community productiori’ These figures suggest that the EC domestic
industry, as defined by the EC, produced a tot@20222 tonnes, although this is not stated.
Strikingly, 22,222 tonnes jsist 12.2 percent of the total Community productéri81,000

tonnes referred to in the Complattit.

187. The EC does not explain whether the productionrégwgiven for the EC domestic
industry are based on the production of all sidpiads corresponding to the six different
MIPs, or only on some of them. Indeed, the EC netages the volume of EC production of

125 Exhibit NOR-14.

126 seeSection B.1(a) and Annex 1 of the EUSPG Complaihkhibit NOR-14.

127 seeSection B.1(b), page 3, of the EUSPG Complainthiliit NOR-14.

128 seeSection B.1(a), page 5, of the EUSPG Complainthiliit NOR-14.

129 provisional Regulation, para. 45.

130 provisional Regulation, para. 45.

1311n the Definitive Safeguard Regulation, para.th#, EC gives total EC production of 190,903 torines
2003. 22,222 tonnes is only 11.6 percent of 19t8Anes.
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the six product categories subject to individuaP®ll It is, therefore, impossible for the
reader to know the EC’s basis for calculating t&@l production. Also, the EC did not
identify the number of the supporters; it did ragntify the number of the silents nor state
their collective production volume; and, it did ndé¢ntify the related parties nor their

collective production volume.

188. Further, the production of the unrelated EC domestustry — 22,222 tonnes — is
fully 11,000 tonnes, d60 percentless than the Complainant’s stated volume fodpction
by unrelated EC producers, namely, 33,000 tontfeShe ECneveraddresses this
discrepancy.

189. “In view of the large number of producers of farnsadimon in the Community”, the
EC examinedertaininjury factors on the basis of a sample of sixpgrpng EC producers,
whereas it examineatherinjury factors on the basis of a sample of jugt fout of fifteen
producers>® The Provisional Regulation states that the “aadated production” of the five
sampled EC producers “was 8 300 tonnes duringRherlaround 37% of the estimated total
Community production of farmed salmot?* These figures suggest a total Community
production of 22 432 tonnes, i.e. slightly morerthiae 22,222 tonnes suggested by other
figures in the Provisional Regulation.

190. The EC’s provisional findings on the domestic indysnay be summarized in tabular

form as follows:

132 5eepara. 184 above.
133 provisional Regulation, para. 47.
134 provisional Regulation, para. 48.
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Table 1: Overview of the EC’s Provisional IndustryDetermination

Provisional Regulation Volume (t)| Percentage
Total Production by the domestic (1) 22,222 100%
industry ** (2) 22,432
15 Complaining Producers 20,000| (1) 90.0%
(2) 89.2%
5 Sampled Producers 8,300 (1)37.4%
(2) 37.0%
EC Processors Unknown| Unknown
Silent Producers Unknown| Unknown
Related Producers Unknown| Unknown

(i) Findings in the EC Definitive Regulation

191. In the Definitive Regulation, the EC defined therdstic industry in three steps.
First, it excluded an unspecified number of produceas ittconsidered were related to
Norwegian exporters or producers, giving limitedsening for the exclusion &fe un-
named related compani&8. Secondafter excluding related producers, it determitred
“the estimated total Community production of thedarct concerned was around 22,000
tonnes during the 1P Thus, the total volume of Community productiorsveémilar to the
total volume found in the Provisional Regulatioe (22,000versus22,222t or 22,432t).
Again, the volume of production by unrelated pragtigis a fraction of the total production

by all EC producers, which the Complainant’s stated 81,000 tonngs®

192. Third, the EC identified the producers constitutingBt&industry. In so doing, it
concluded that annspecified numbeaf EC producers, with amnspecified volumef

production, could not be included in the industegéuse they:

° “did not produce salmon any longer”;
° “did not produce [salmon] during the IP”;
) “exclusively produced certain [unspecified] typdsalmon”;

1% These are the two different figures for total E@duction implied by the EC’s Provisional RegulaticSee
para. 189 above.

136 Definitive Regulation, para. 37.

137 Definitive Regulation, para. 38.

138 SeeSection B.1(b), page 3, of the EUSPG Complainthiliit NOR-14.
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° “fell into receivership during the IP”; or,
. “did not provide data in the format requestet”.

In consequence, the EC found that “only data seddly 15 Community producers which
were complainants or which explicitly supported tenplaint could be taken into account

for the definition of the Community industry*

193. The EC industry, therefore, includes solegytain of the ‘supporters group’** The
names of the 15 companies are not provided in gfenifive Regulation. The EC did not
mention the “silent” EC producers that did not supphe complaint that were mentioned in

the Provisional Regulation.

194. According to the EC, the supporting producers “picat! around 18,000 tonnes of
salmon during the IP”, which “represents around &%%he estimated total Community
production of the product concerned®. The EC found that this “constitutes a major
proportion of the Community production” and thectinplaining producers were, therefore,
“deemed to constitute the Community industi§?”. The volume of production of the
domestic industry for the IP was, therefore, fotmtle 10% lower in the Definitive
Regulation, as compared with the Provisional Reguigi.e. 18,000tersus20,000t). This
difference is not explained. Moreover, the EC adails to explain why the production by
unrelated producers in the EC domestic industrg,06@0 tonnes — ifully 40 percent lower
than the complaining producers’ statement in tbe@laint that unrelated producers
produced 33,000 tonnes and that the complainaetssélves produced 30,000 tonfi¥s.

195. For purposes of examining certain injury factiithe EC analyzed data pertaining
to a sample of five of the fifteen Community prodis?*® The EC stated that recourse to

sampling was necessary “in view of the large nunab@roducers of farmed salmon in the

139 Definitive Regulation, para. 39.

140 Definitive Regulation, para. 39.

141 The supporters and silents are defined in pafa.abdve.

142 Definitive Regulation, para. 40.

143 Definitive Regulation, para. 40.

144 Seepara. 184 above.

145 Definitive Regulation, para. 46(a). The followiimjury factors were examined at the level of tample:
sales prices, stocks, profitability, return on istveent, cash flow, investments, ability to raispitzd, and
wages.

148 Definitive Regulation, paras. 48 and 49. The fisenpanies were Hoove Salmon Ltd; Loch Duart Ltd;
Orkney Seafarms; West Minch Salmon Ltd/Sidinism®al Ltd; and Wester Ross Salmon. All these
companies are Scottish.
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Community”*” The EC concluded that the production of the iampled producers “was
around 48% of the Community industry’s productidfiaomed salmon supporting
complaint’**® The EC “confirmed” that this sample “was basedhmlargest representative

volume of production that could be reasonably itigaged”*°

196. Norway understands from this formulation that tive sampled producers, therefore,
produce 48% of 18,000 tonnes, i.e. 8,640 tonné®e smple, therefore, represents “around”
39% of the total Community production, as defingdhe EC. The five sampled producers’
volume of production for the IP was, therefore,fduo be slightly higher in the Definitive
Regulation, as compared with the Provisional Reguigi.e. 8,640tersus8,300t). Again,

this difference is not explained.

197. The EC stated that the “core production of the Cammity producers remained
conventional salmon”; however, it found thatuarspecified numbesf EC producers

produce amunspecified volumef “organic salmon™*® The EC found thatdrganic salmon
should be disregarded in this investigatigimen that organic salmon has in general a higher
cost of production and a higher sale pfiteln consequence, “all the injury factors” were
examined “by excluding organic salmon from the gsial’.*>?

198. The exclusion of organic from the investigatiorses a number of questionsirst,
although the product scope of the investigatiortigigally excluded wild salmon, it included
organic salmori®® The producers and production of organic salmostnibherefore, be
included in the domestic industrgecondin excluding organic salmon, the EC failed to
explain what criteria were used to identify convemal and organic salmon production.

Third, it also failed to state whether the total procucbf the EC domestic industry of

18,000 tonnes, and the production of the five sathpbmpanies of 8,640 tonnes, included or
excluded organic salmorkourth, the EC did not explain how it separated finanarad

production data pertaining to conventional and nigaalmon for any producers that

147 Definitive Regulation, para. 41.

148 Definitive Regulation, para. 50.

149 Definitive Regulation, para. 50.

%0 Definitive Regulation, para. 43.

31 Definitive Regulation, para. 43. Emphasis added

132 Definitive Regulation, para. 43.

153 Definitive Regulation, para. 10. Conventional anganic farmed salmon have the same tariff treatme
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produced both. As far as Norway can tell, in thevidional Regulation, the EC included EC

production of organic salmon in the domestic indust

199. The EC also entirely excluded from the domestiaugtd/all EC producers of the
filleted products that are part of the product urideestigation, with minor exceptions for
growers included in the EC industry that also app@aroduce a small volume of filleted
products™>* As set forth in paragraphs 53 to 74 above, thel&hed the domestic industry
to include 15 growers of salmon. The non-growingdpicers of filleted products are found
to be part of a separate “downstream”, “users” gtiu These downstream producers are

excluded from the domestic industry, even thougly tiroduce filleted products.

200. The EC’s definitive findings on the domestic indyshay be summarized in tabular

form as follows:

Table 2: Overview of the EC’s Definitive Industry Determination

Definitive Regulation Volume (t)| Percent
Total production by the domestic industry 22,000 100%
15 Complaining Growers 18,000 81.8%
5 Sampled Growers 8,640 39.3%
EC Processors Unknowrnknown
5 referenced related producers Unkngwsnknown
“Silents” and other excluded producers (sedJnknown| Unknown
para. 192)

EC organic salmon UnknownUnknown
EC conventional salmon UnknowrUnknown

(i)  Other Relevant Facts Regarding the Domestic Industr

201. On 6 February 2004, the Governments of IrelandthedJnited Kingdom (“UK”)
requested the initiation of a safeguards investigatoncerning imports of farmed salmon

134 The total volume of EC filleted products includadhe examination of price undercutting, was 2iénes,
which is 0.05% of the total EC production includedhat examination. Definitive Disclosure to Griggafood,
28 October 2005, Annex 6. Exhibit NOR-16.
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into the EC In its application, the UK Government providetisaof 70 producers of
farmed salmon in Scotland, including related anetlated producers® The UK

Government also lists 17 salmon growers that sup@ats application, including four of the
five companies included in the sample of the EC efstin industry>” The Irish Government
refers to “large-scale farming” of salmon in Iradamut does not list the number of producers

in Ireland.

202. On 26 May 2003, the EC terminated certain anti-dagnand countervailing
measures imposed on imports of farmed salmon fromvhly, Chile and the Faeroe
Islands'®® In those proceedings, the EC examined injurjéodomestic industry on the
basis of a sample of 17 EC salmon growers, whenetiss investigation the entire EC

domestic industry was just 15 producers and thepkaoomprised only five EC producers.

203. Inthe light of the EC’s determinations regardihg tdomestic industry”, Norway
now turns to the obligations in tenti-Dumping Agreemeraind the EC’s violations of those
obligations. Norway claims that the EC impropetéfined the scope of the domestic
industry by excluding several categories of prodacel by failing to make a determination
for producers accounting for a major proportionadél output. In consequence, the EC (1)
initiated the investigation without verifying thidhad the support of the proper “domestic
industry”, in violation of Article 5.4 of th&nti-Dumping Agreemerand (2) made an injury

determination for an improper domestic industryemalrticles 3.1, 3.4 and 3.5.

1%5 SeeCommission Regulation (EC) No 1447/2004 of 13 Asid1004 imposing provisional safeguard
measures against imports of farmed salmon, pat. Hxhibit NOR-6.

156 seeApplication by the Government of the United Kingador safeguard measures, 6 February 2004, Annex
2. Exhibit NOR-30.

157 seeApplication by the Government of the United Kingador safeguard measures, 6 February 2004, Annex
7. Exhibit NOR-30. The list includes Loch Duatt] Orkney Seafarms; West Minch Salmon Ltd/Sidinish
Salmon Ltd; and Wester Ross Salmon; it does ndidiecHoove Ltd.

138 Termination Regulation. Exhibit NOR-5.

159 Termination Regulation, para. 160. Exhibit NOR-5.
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C. The EC’s “Domestic Industry” Determination Violateéwrticle 4.1 of the Anti-
Dumping Agreement and Vitiates the Initiation of¢ Investigation and the Injury
Determination

0] Ordinary Meaning of the Term “Domestic Industry”

€)) Relevant text: the sole category of producers thatbe excluded from
the domestic industry is related producers

204. Article 4.1 of theAnti-Dumping Agreememrovides a definition of the term

“domestic industry” that applies “[f]lor purposestbis Agreement”:

... the term “domestic industry” shall be interpretedreferring to the
domestic producers as a whole of the like produdd those of them
whose collective output of the products constita@sajor proportion of
the total domestic production of those products ...

205. Atrticle 4.1 defines the domestic industry in redatio two elements: “producers” and
the “products” that they produce. WS — Lambinterpreting the term “domestic industry” in
the Agreement on Safeguardbe Appellate Body held that “producers’ aredbavho grow

or manufacture an article; ‘producers’ are those Wting a thing into existencé® It added
that the meaning of the term “producers” is quatlifby the second element of the definition,
namely, “like products” in Article 4.1. This terimentifies the specific products that must be
produced by a “producer” in order to qualify focimsion in the “domestic industry”.

206. In US - Cotton Yarninterpreting the term “domestic industry” in thew defunct
Agreement on Textiles and Clothjrige Appellate Body noted that the importancehef t
gualification added by the second element is shahthe definition of the “domestic
industry” is “product-oriented and not producerentied”*®* Consistent with this statement,
the definition of the “domestic industry” in Arteel4.1 “focuses exclusively on the producers

of a very specific group of product&?

207. Interms of Article 4.1, the “domestic industrytindes, in principle, the domestic
producers of the like product “as a whole” or thed®se collective output constitutes “a
major proportion of the total domestic productiomlthough certain domestic producers

160 Appellate Body Report)S — Lambpara. 84.
161 Appellate Body Report)S — Cotton Yarnpara. 86.
162 Appellate Body Report)S — Lambpara. 84.
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may be excluded from the domestic industry under‘thajor proportion” approach, the

Agreemenplaces limits on the authority’s discretion instiegard.

208. The sole category of producers that can be entimetjuded from the industry is
“related” producers, within the meaning of Artidlel(i). TheAnti-Dumping Agreememtoes
not authorize the exclusion of any other entiregaty of producers from the domestic
industry. It is not permissible for an authorityexpand the terms of the exception in Article
4.1(i) by deliberately excluding other categoriépmducer that the authority creates for its
own purposes, as the EC did in this case (e.qtsilerganic producers, fillet producers, and
producers of “certain unspecified types”). Noitigermissible under Article 4.1 for an
authority to confine the domestic industry to jase category of producers, the complaining

producers, as the EC also did in this case.

209. Instead, the broad definition of the “domestic isialy in Article 4.1 ensures that the
group of domestic producers that comprises the ‘&kiim industry” includes producers from
all segments of the industrgxcept related producers. Any determinationsewdith respect

to the “domestic industry” are, therefore, repréatwve of that industry as a whole.

(b) Context confirms that the domestic industry muBhde broadly in an
even-handed manner

210. The context provided by Articles 3 and 5 confirmattthe “domestic industry” must
be defined in a manner that reflects the totalitthat industry. Article 3.1 requires that the
investigating authority conduct an “objective exaation” of the economic state of the
“domestic industry” on the basis of “positive euide”. Panels and the Appellate Body have
consistently held that, in making this examinati@mthorities must respect “the basic
principles of good faith and fundamental fairne’$s.In EC — Bed Linen (India - 21.5the
Appellate Body ruled that an “objective examinaticgquires authorities to reach a result
that is ‘Unbiased, even-handeandfair.”*** In US — Hot-Rolled Stegthe Appellate Body

found that it would not be “even-handed” for invgating authorities:

163 Appellate Body Report)S — Hot-Rolled Stegbara. 193; Appellate Body RepdC — Bed Linen (Article
21.5 — India) para. 114; Panel repoBC — Tube or Pipepara. 7.226; Panel repods - Softwood Lumber VI
para. 7.28.

164 Appellate Body ReporEC — Bed Linen (Article 21.5 — Indjg)ara. 133. Emphasis in original.
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to conduct their investigation in such a way thdteicomesnore likely
that, as a result of the fact-finding or evaluatwacess, they will
determine that the domestic industry is injut&d.

211. The Appellate Body also opined, in that appeat, tha ‘objective examination’
requires that the domestic industry, and the effeEdumped imports, be investigated in an
unbiased manner, without favouring the interestsnyfinterested party, or group of
interested parties, in the investigatidf> This statement applies with particular force to
favoritism directed towards the complainants inrerestigation, for example, by limiting the

domestic industry to these producers, as the EC did

212. In making an “objective examination” of injury, Aste 3.1 requires the authority to
examine the effect of dumped imports “on domestixipcers” of the like product. Article
3.4 provides that the examination of the “domesiiitistry” must include an evaluation “of
all relevant economic factors and indices havihgaring on the state of the industry”.
Under Article 3.5, all relevant evidence” must be examined to demonsirataisal
relationship between dumped imports and “injuryhi® domestic industry”. Article 3.6
requires further that the effect of dumped impbdsassessed in relation “to the domestic

production of the like product”.

213. The open-ended, unqualified references in thesagons to “domestic producers”,
“domestic production”, and the “domestic industrgimphasize that the authority is obliged
to make determinations that reflect the overaliaibn of the entire domestic industry, not
simply a segment of it. This is borne out by théarity’s duty to examine “all” relevant
factors and evidence. An authority cannot, theeefpurposefully structure the domestic
industry in such a way that it fails to examine siteation of identifiable categories of

producers and segments of the industry.

214. The comprehensive character of an injury deterngnas consistent with the fact
that it is one the pre-conditions for the impogitaf anti-dumping duties, which protect all
domestic producers. An authority cannot imposeéduinless that is warranted by the need

to protect these producers, as a whole, and nbajsslect group of them.

185 Appellate Body Report)S — Hot-Rolled Stegbara. 196. Emphasis added.
186 Appellate Body Report)S — Hot-Rolled Stegpara. 193. Emphasis added.
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215. The Appellate Body reached the same conclusiaSn- Hot-Rolled Steelin that
dispute, the USITC divided the domestic industty irvo parts: production for the merchant
market and production that is captively consum&de USITC examined aggregate data for
both parts of the industry. It also conducteded€éstive examination” of the merchant
market, but made no equivalent examination of #ptice market®” The Appellate Body
held that, under Article 3, “[t]he investigationchexamination must focus on tteality of

the ‘domestic industry’ andot simply on one part, sector or segment of thaesktic
industry”*® It found that the $electivé examination of just “one part” of an industryriet
“objective” because the authority could choosewbest performing part of the industry for
examination, thereby making an injury determinatimore likely”.**® Thus, an

investigating authority cannot single out particydarts of the domestic industry for

investigation, to the exclusion of other parts.

216. This ruling is significant because it demonstraked the requirements of objectivity
in Article 3 impose contextual constraints on hbe investigating authority defines the
“domestic industry” under Article 4.1. The authgrtannot define the industry “on a
selective basis” that involves examination of jiaste part” of the industry’® Nor can it
define the industry in such a way that an injurtedmination becomes “more likely” or such
that it “favours the interests of any interestedtya '

217. Article 5 also provides relevant context for inteing the term “domestic industry”.
Pursuant to Article 5.4, an authority must condactexamination of the degree of support
for, or opposition to [an] application [for an adtimping investigation] expressed by
domestic producers of the like product”. An inwgstion can be initiated solely if it is made
“by or on behalf of the domestic industry”, as tteain is defined in Article 5.4. In essence,
an authority must ensure that the domestic produeguressly supporting the complaint
account for more than 50 percent, by volume, o$é¢haroducers that express a view on the
application, either in support or opposition; atid supporters must also account for, at the
least, 25 percent, by volume, d@btal productionof the like product produced by the

domestic industry” (emphasis added).

167 Appellate Body Report)S — Hot-Rolled Stegbara. 214.

188 Appellate Body Report)S — Hot-Rolled Stegbara. 190. Emphasis added.
189 Appellate Body Report)S — Hot-Rolled Stegbara. 196.

170 Appellate Body Report)S — Hot-Rolled Stegbaras. 190 and 211.

11 pppellate Body Report)S — Hot-Rolled Stegparas. 193 and 196.
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218. This provision expressly envisages that the doméstiustry includes: domestic
producers thatsupport the investigation; those thabpposé it; and also those thalo not
“express a view! An authority cannot, therefore, define the damesdustry under Article
4.1 solely by reference to one of these groupsgtample, the supporters of an investigation.
Moreover, in satisfying the 25 percent threshofdaathority must take into account the

“total production of the like product”. Again, this idies that the analysis must take into
account the production of all domestic producexsept related parties for which an express

exception is made.

219. In examining the degree of support for an invesingaunder Article 5.4, an
investigating authority must also act objectiveljthout bias, and even-handedly. To
paraphrase the Appellate Bodylls — Hot-Rolled Stegihe authority “must focus on the
‘totality’ of the domestic industry”, and not selieely include just “one part, sector or
segment” of that industry/?

220. To focus on one part of the industry would riskdamg the interests of the included
producers possibly to the prejudice of foreign picets and exporters. For example, if an
authority excludes certain categories of produsanfthe domestic industry, the verification
of the level of support for an investigation neeghg becomes proportionately easier
because the size of the domestic industry is dshad. This is especially so if the authority

excludes all producers other than the supporteas afivestigation.

221. Footnote 13 of thA&nti-Dumping Agreemenivhich is attached to Article 5.4,
provides strong contextual support for Norway'sipos. Specifically, in the context of
assessing whether the domestic producers supjittation of an investigation, footnote 13

provides:

In the case diragmentedndustries involving aexceptionally large
number of producersauthorities may determine support and opposition
by usingstatistically valid sampling techniquggEmphasis added)

222. This provision indicates thagenerally support for an investigation must be
measured by reference to all domestic producemwvender, where the number of domestic

producers is éxceptionally large, sampling is permitted under Article 5A4s a result of this

172 poppellate Body Report)S — Hot-Rolled Stegparas. 190, 196 and 211.
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express authorization, the authority may definedilni@estic industry in relation to a sub-
group of the industry. In that event, however,shmple must be “statistically valid”. This
ensures that, even when certain domestic prodacersxcluded from the industry under
Article 5.4, the domestic producers included initidustry must nonetheless reflect the

“totality” of that industry, not just a “part” ot.i

(c) Conclusion

223. In sum, therefore, the domestic industry must idelproducers as a whole of the like
product or a major proportion of them. The compasiof the domestic industry must also
permit an objective and even-handed examinatidhaifindustry for purposes of initiation of
the investigation and the determination of injufijhe authority cannot, therefore, structure
the domestic industry in a manner that favors iberésts of any particular group of
producers. Instead, the domestic industry mustaethe “totality” of the producers making
up the industry, and not just certain parts, ssapoisegments of that industry.

Accordingly, Article 4.1 does not permit the exetusby the authority of any category of
producers created by the authority, other tharateel’ parties, because these excluded
producers could have interests or economic perfocamdifferent from that of the producers

included in the industry.

(i) The EC Failed to Respect the Definition of the “Bastic Industry” in Article
4.1 of theAnti-Dumping Agreement

224. In this dispute, the EC has failed to determine“tlmenestic industry” consistently
with Article 4.1 becausdirst, it improperly excluded defined categories of proel from the
domestic industry angecondin any event, it failed to include in the domestidustry
domestic producers accounting for a major proportibproduction.Third, the EC also
failed to make a determination of injury for thenaiestic industry it defined because it
examined a sample of that industry, whenAheeementloes not authorize the use of

sampling for this purpose.

173 pppellate Body Report)S — Hot-Rolled Stegpara. 190. Emphasis added.
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(@  The EC Improperly Excluded Categories of DomestarBcers of the
Like Product

225. The EC’s determination of the “domestic industry'fundamentally flawed because it
has excluded several categories of producers thst, im principle, be included in that
industry under Article 4.1 of thanti-Dumping AgreementSpecifically, the EC defined the
domestic industry as a group of 15 producers tlegiewither complainants or expressly
supported the Complaint (i.e. all were “supporteté* The EC excluded entirely the

following categories of producer from the industry:

° related producers;

producers of filleted products that do not growrsm;

) producers that did not expressly support the Camp(i.e. silents);

o producers that exclusively produced certain tygfesalmont’®

o producers that fell into receivership during tReé’°

° producers/production of organic salmdhand,

° producers that did not provide data in the forneguested or were otherwise

deemed not to have cooperated fdlfy/.

226. Atrticle 4.1 does not authorize an investigatindhatity to exclude any categories of
producer, “except” for related parties. Thus, othan related parties, the EC was not
entitled to exclude any other entire categorigsrotiucer from the investigation. In this

case, the cumulative effect of the exclusions reggus because, ultimately, the EC
excluded all producers, other than certain of tramlainants. The segment of the domestic
industry that is defined as the domestic industngl included in the investigation, therefore,
corresponds to those that seek protection. Bymaing the examination of domestic
producers in this way, the EC determination falsneet the most basic standards of fairness
because it privileges the interests of the complatis Through the definition of the domestic
industry, the EC violated Article 4.1 of thati-Dumping Agreemenas well as various

provisions of Articles 3 and 5.

74 Definitive Regulation, para. 39.
75 Definitive Regulation, para. 39.
78 Definitive Regulation, para. 39.
7 Definitive Regulation, para. 43.
178 Definitive Regulation, para. 39.
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227. Norway will now review separately each of the exleld categories and explain the

violations that result from the particular exclusio

(@)(i) Producers of filleted products that do not alsowrsalmon

228. Norway claims that the EC’s product determinatiaswverly broad and should not
have included whole fish and filleted products with single product. However, having
defined the product as it did, the EC could notudiamneously exclude the producers of
filleted products from the domestic industry. Unéeticle 4.1, these producers are very
much part of the domestic industry, whether thep girow salmon or not.

229. The EC defined the domestic industry to includesdfnon farmers, all of which
grow salmon. Subject to very minor exceptions,BEkeexcluded all EC producers of fillets
from the domestic industry? The EC failed to include in the EC domestic irtduany
producers of filleted products that do not alsoigsalmon. Thus, for purposes of defining
the domestic industry, the Efgreedwith Norway that filleted products should have ee
excluded from consideration in the investigati@y. excluding the producers of filleted
products from the domestic industry, the EC vialaAeticle 4.1 of theAnti-Dumping
Agreement

230. The exclusion of fillet producers from the domestidustry also violates the rules on
initiation of an investigation in Article 5.4 ofélAgreement By excluding fillet producers
from the industry, the EC failed to examine whettherapplication for an investigation is
made “by or on behalf of” the proper domestic indysas required by Article 5.4. Also,
through this exclusion, the EC reduced the appaieatof the industry, thereby making it
easier to satisfy the thresholds in Article 5.he®ase with which the EC could initiate the
investigation was enhanced because the segmem aidustry that the EC decided to

include in the domestic industry was centered encttimplainants themselves.

231. The EC'’s failure to establish that the proper ddroasdustry supported the
investigation deprives the contested measure ofegafl basis. In essence, from the very

outset, there was no legal basis for the investigdahat led to the contested measure.

179 Seeparas. 53 to 74 above.
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232. By excluding fillet producers from the domesticustry, the EC alsoeversatisfied
the conditions in Articles 3.1, 3.4 and 3.5 of &®i-Dumping Agreememgoverning the
imposition of measures to protect these produckersum, the EC wholly failed to examine
whether an important segment of the industry wased and, if so, whether that injury was
caused by dumped imports. Norway notes, howekat, in the EC’s examination of the
Community interest, the EC found that the fish ps®ing sector was profitable and that the
industry earns greater profits when imports oirifgit materials, whole and HOG fish, are
low.*®® Thus, in principle, the impact of any dumping \bbenefitproducers of filleted
products. These producers would, therefore, npeaipto be injured by dumped imports

consisting largely of HOG fisH*

233. Although the EC failed to examine whether filleb@ucers are injured, it ensured that
these producers are well protected by the measiur@sgh the imposition of rather high

MIPs on filleted product§®? In fixing the level of the MIPs on filleted procks, the EC took
into account the EC processors’ costs of produfiileged products and also conducted on-
site verifications to confirm these costs. Thdusmn of EC processors for purposes of
establishing a remedy to protect them stands mk stantrast to the exclusion of these same
processors from the domestic industry for purpoedesitiation of the investigation and the

injury determination.

(a)(i) Producers that did not expressly support the Complae.
“silents”)

234. Inthe Provisional Regulation, the EC identifiel@st producers as a separate
category of producerd® These producers were all excluded from the ddmigstustry.

The EC’s explanation of this exclusion is not agggqbecause it failed to state the number

180 Definitive Regulation, paras. 113 to 117.

181 The EC found that 92.0 percent of dumped imporEewOG fish.Seepara. 638, Table 9.

182 The importance that the EC attached to protedtiage producers was evident at the end of the tigegion.
On 16 November 2005, the EC issued a note reqgestimments on a proposal to apply MIPs to additiona
filleted products. It did so, it said, to addressicerns of processorSeeExhibit NOR-18. In the Definitive
Regulation, the EC raised the MIP for certain fidi products by 28 percent. The highest MIP utiker
provisional regime was 6.00€/kg for small fillefs3®0g or less. The MIP for the same product unider
Definitive Regulation is 7.73€/kg. In the Definigi Regulation, the EC also introduced an additicagégory
of MIP of 6.40€/kg for filleted products of moreath 300g, with skin off. Previously, this producssubject
to a MIP of 4.99€/kg. The price increase is 2&pet in both casesSeeArticle 1(4) of the Provisional
Regulation, as amended by Commission Regulation {C1010/2005 of 30 June 2005 amending Regulation
(EC) No 628/2005 imposing a provisional anti-dungpétuty on imports of farmed salmon originating in
Norway (Exhibit NOR-10).

183 provisional Regulation, para. 43.
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and identity of the producers that remained siéamt what volume of production was thereby
excluded from the domestic industry. It is, theref impossible for Norway to appreciate

the significance of this exclusion for the inveatign.

235. Inthe Provisional or Definitive Regulations, th€ Eailed to demonstrate that the
silent producers’ production of farmed salmon waduded in the total production of the EC
domestic industryFirst, the silent producers were not included in the et industry,
indicating logically that their production et included in that industry’s production levels.
Secondthe EC failed to state in the Regulations whethese producers’ production was,
indeed, included in the domestic industry’s totalwvne of production, despite the exclusion
of these producers from that industiyhird, the EC failed to provide sufficient data in the
Regulations on the production levels of the sifgoducers to enable Norway (or anyone
else) to ascertain whether the silent producerpetion was, or was not, included in the
domestic industry’s total volume of production. dén Article 4.1, there is no basis for

wholly excluding this category of producers frone tiomestic industry.

236. Under Article 5.4, an authority cannot initiateiamestigation, unless the producers
supporting initiation account for, at least, 25qat, by volume, of the “total production of
the like product produced by the domestic industiyi’ demonstrating that this threshold was
met, the EC was obliged to include the productiballosilent producers in the “total”. It has
not demonstrably done so. The EC, thereby, vidlaiicle 5.4 of theAnti-Dumping

Agreement

237. The EC also violated Articles 3.1, 3.4 and 3.5 bgleding silent producers from the
domestic industry because this exclusion depritethjury examination of objectivity. The
silent producers are not necessarily in the satunatgn as the supporters of the complaint.
As the Appellate Body held idS — Hot-Rolled Stegl[d]ifferent parts of an industry may
exhibit quite different economic performance duramy given period** It is perfectly
possible that the reason that the silent produesngained silent was because they were not
suffering injury as a result of import competitioBy privileging the domestic producers that
support a complaint, and excluding those that dparmauthority conducts a one-sided injury
“examination” that favors the situation and, theref the interests of the complainants. This
IS not an objective examination. In addition, unddicles 3.4 and 3.5, the EC also failed to

184 SeeAppellate Body Report)S — Hot-Rolled Stegpara. 204.See alsgara. 205.
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consider “all” relevant evidence having a bearinglte domestic industry because it

purposefully excluded evidence relating to silemijucers.

(a)(iii) Producers that exclusively produced certain typesatmon

238. The EC states that it excluded an entire categargyzers on the grounds that they
produced some, but not all, types of the like poddihe EC’s explanation of this ground of
exclusion is totally inadequate. The EC failstaies the number and identity of the
producers it excluded on these grounds; which prtsdiey produced; and why, in the EC’s
view, their limited product range justified excladithe producers from the domestic

industry.

239. The EC's exclusion of producers not producingyges of the product suggests,
logically, that the 15 producers included in thengstic industrydid produce all types of the
like product. However, the EC’s explanation makéwpossible to compare the range of
products produced, respectively, by the includetietcluded producers because the EC fails

to state which products are produced by each group.

240. Contrary to the logical implications of the EC’'d@@nination, to Norway’s
knowledge, most producers included in the domeasdiastry did not produce all types of the
product because they did not produce filleted petsluThus, by the EC’s own logic,
virtually every single EC producahould have beesxcludedrom the domestic industry.
The EC’s explanation does not address the diffedeinéatment of the many EC producers
that do not produce all types of the like product.

241. In any event, to be included in the domestic indugtrticle 4.1 does not require that
a domestic producer produak types of the like product. The fact that a pradymroduced
solely certain types of salmon is not a groundhinitArticle 4.1, for excluding that producer

from the domestic industry.

242. The EC fails to explain whether the productionta producers producing some
product types was included in the total productbthe domestic industry for purposes of
initiation of the investigation under Article 5.Z&he EC has, therefore, failed to demonstrate
in its report that it complied with the requirem®nf Article 5.4 in initiating the

investigation.
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243. The exclusion of producers that produced only aetiges of the like product also
violates the requirements in Articles 3.1, 3.4 8riglto conduct an objective examination of
injury. The EC purposefully excluded from its exaation evidence pertaining to part of the
domestic industry. It is possible that this exelddegment has a different economic
performance from the remainder of the industryr é&s@mple, the producers may produce
types of the product that are more profitable tbérer types of the product. The EC,
thereby, failed to consider “all” relevant evidenptaining to the state of the domestic

industry and the causes of any injury.

(a)(iv) Producers/production of organic salmdf.

244. The EC states that, for purposes of examining ynfactors relating to the sample of
five producers, the production of “organic” salmeas “disregarded in this investigatiott®
The explanation is that the sales prices and ptamucosts of organic salmon are higher
than for “conventional” salmolf’ The EC states that the “core production of the

Community producers remained conventional salmon”.

245. Norway objects to the wholly inadequate manner Inictv the exclusion of organic
production is explained. The EC does not state:
> how it defined “organic” and “conventional” prodion methods;

> what the relative production costs and sales gricé “organic” and
“conventional” farmed salmon were;

> the factual basis for these conclusions;

> which of the five sampled producers produced amsalmon;

> how much organic and conventional salmon was predby the producers
concerned;

> how the EC separated data pertaining to organic camventional salmon;
and,

> what the impact of excluding organic salmon washendetermination.

18 Definitive Regulation, para. 43.
1% Definitive Regulation, para. 43.
187 Definitive Regulation, para. 43.
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246. It also appears from the Definitive Regulation ttiet EC concluded that none of the
five sampled companies producextlusivelyorganic salmon because, otherwise, the size of
the sample would have been reduced. That is, @hedacluded that all five sampled

companies produced some conventional salmon.

247. Although Norway has not been granted access t@aiggnce in the record submitted
regarding the “organic” production of the five sdatpcompanies, Norway submitted in the
investigation that the entire production of thré¢he sampled companies — Loch Duart,
West Minch and Wester Ross Salmon — is not conwealt®® Norway relied on statements
made by the companies on their websites and algmbilic statements by officers of the

companies.

248. Norway informed the EC that the three companie® tm@en awarded the RSPEA
“Freedom Food” label®® To receive this label, producers must meet strihgequirements
relating to: the treatment of fish (husbandry; ktdensity; feeding; disease; administration of
medicines; slaughter) and the environmental impafish farming (effect on natural
environment and other species; fallowing of sitester quality; discharge of waste}. West
Minch also has approval from the Soil Associatwhich is the United Kingdom’s “largest
organic certification body®? and from Bio Suisse, a leading Swiss organic label

249. On its website, Loch Duart describes its “uniquestopractice’ production system?”,
including: “lower stocking densities”; special “fiag regime”; “no growth promoters or
anti-biotics”; “no anti-foulants”; all feed is “fra sustainable non-GM sources”; and alll
“stock is traceable*®* Loch Duart assets that “the overall objectivtoisreate as natural a
life-cycle as possible*®® Loch Duart states that its production is “low+wwie high

» 196

quality”.

188 Note Verbale from Norway to the EC, of 27 May 2086nex 3. Exhibit NOR-31.

189 Royal Society for the Prevention of Cruelty to ais (“RSPCA”).

199 Note Verbale from Norway to the EC, of 27 May 2086nex 3. Exhibit NOR-31. Section of the Loch
Duart website, atttp://www.lochduart.com/freedomfood.htnExhibit NOR-32. Section of the Wester Ross
Salmon website, dittp://www.wrs.co.uk/rspca-freedom-foods.htniixhibit NOR-33.

191 RSPCA Welfare Standards for Farmed Atlantic Salméxrhibit NOR-34.

192 geehttp://www.soilassociation.org/certification

193 Seehttp://www.bio-suisse.ch/en/home.php

194 Section of the Loch Duart website htp://www.lochduart.com/bestpractice.htrExhibit NOR-35.

195 gection of the Loch Duart website htp://www.lochduart.com/bestpractice.htrExhibit NOR-35.

1% gection of the Loch Duart website hip://www.lochduart.com/bestpractice.htrixhibit NOR-35.
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250. Wester Ross Salmon also describes how its produntiethods are “different”,
referring to “lower stocking densities”; “handlimgethods to ensure absolute minimal
stress”; and “humane slaughtéf”. Wester Ross explains that processors, retaitsutind
restaurants “can differentiate” its salmon “usihg Ereedom Food logd® It appears from
the websites for Loch Duart and Wester Ross Salimainthe entire production of both

companies has been approved for Freedom Food .status

251. Inthe case of West Minch, the managing directmoanced on 19 April 2005, just
months after the close of the IP and during thestigation, that the company had completed
a transition to full organic production’

252. As aresult, even assuming that the EC was entilecclude organic/non-
conventional production from the investigatigqquéd nomn, Loch Duart, West Minch and
Wester Ross Salmon should have been entirely exdludhis would have reduced the
sample to two producers.

253. Although it is not clear, it appears that the egu of organic salmon “in this
investigation” was, in fact, an exclusion that aggblsolely when the EC assessed the injury
factors examined at the level of the sanfffeThus, the EC seems to hameludedorganic
production in its examination of the other injuacfors examined at the level of the fifteen
complaining producers. Even assuming that the Ef2wntitled to disregard organic salmon

(quod no, it has done so in an arbitrary and inconsisasttion.

254. The exclusion of organic salmon also representthangontradiction between the
scope of the product and the scope of the industinlike wild salmon, organic farmed
salmon is part of the investigated product, asnaelfiby the EC; EC producers of organic
farmed salmon are, therefore, part of the domesdigstry under Article 4.1. Moreover, the
grounds of exclusion (higher production costs aidssprice¥”) are factors that the EC,

presumably, weighed up when it concluded thataathed salmon constitutes a single

197 Section of the Wester Ross Salmon websitbttat/www.wrs.co.uk/rspca-freedom-foods. htniixhibit
NOR-33.

198 Section of the Wester Ross Salmon websitbttat/www.wrs.co.uk/rspca-freedom-foods. htnixhibit
NOR-33.

199 section of the Aquaculture Communications Groupsite, at
http://www.aquacomgroup.com/index.cfm?fuseactionmmigpReadlmportNews&ID=445Exhibit NOR-36.
20 Definitive Regulation, para. 43.

1 geepara. 244 above.
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product. In any event, the EC violated Article dfXthe Anti-Dumping Agreemeitty

excluding organic farmed salmon production fromdbenestic industry.

255. In addition, the EC also violated Articles 3.1, ard 3.5 of thé\greementwhich
oblige the EC to examine objectively “all” relevawidence relating to the situation of the
domestic industry, including producers of orgamir®n. In its statement of the grounds of
exclusion, the EC admits that the economic perfocaaf non-conventional producers
differs from the performance of conventional praghsadue to higher production costs and
higher prices. Also, given that non-conventiorahson apparently commands higher market
prices, non-conventional producers might not bereg by imported conventional salmon.
Instead of examining these factors, the EC simptjugled them. The EC’s treatment of
farmed organic salmon, therefore, amounts to a temfrilure to examine relevant
evidence and factors relating to injury and creatpstential bias in the composition of the
domestic industry.

(a)(v) Producers that did not provide data in the formequested or
were otherwise deemed not to have cooperatedftilly

256. Finally, the EC excluded from the domestic indusiny producers that did not
cooperate fully in the investigation. The speagfiound of exclusion is that certain
producers failed to “provide data in the formatuested™®

257. Again, the level of transparency is wholly inadeguarhe EC failed to state: the
number and identity of the producers excluded esdlgrounds; the specific information not
provided in the format requested; the perceivethfdting deficiencies of the information;
why the failure to use the format requested rertithre information unuseable; and the steps
taken to obtain information that would be deemeshbte. Absent an adequate explanation,
it is impossible to appreciate the significancéhef alleged failure to provide information in

the format requested.

258. In any event, Article 4.1 does not authorize thel@sion of domestic producers that
do not cooperate fully. Rather, these producerst toel retained within the domestic industry

and, where there are gaps in the information pexvioly a domestic producer, Article 6.8 and

292 Definitive Regulation, para. 39.
203 Definitive Regulation, para. 39.
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Annex Il of theAnti-Dumping Agreememrovides a mechanism to overcome deficiencies in

the information provided.

259. Thus, the mere fact that submitted information nats‘in the format requested” by
the EC does not, on its own, justify rejectiontod information. The EC was obliged to use
imperfect information pursuant to Annex Il. If theas impossible, it was obliged to give the
party an opportunity to remedy the perceived deficies. If the information nonetheless
could not be used, it was obliged to state fully téasons for rejection of the information.
The EC’s explanation states baldly that uniderdifpeoducers failed to provide unidentified
information in an unidentified format. It does ramldress any of the outlined requirements in
Annex II, which could justify the rejection of tieformation. Accordingly, the EC was not

entitled under thénti-Dumping Agreemertd reject the information in question.

260. Even assuming that the EC was entitled to excled@ininformationfrom the
investigation, neither Article 6.8 nor Article 4permits an authority to excludepaoducer
from the investigation on these grounds. To thareoy, the logic of Article 6.8 is that the
producer remains part of the investigation andattbority is given the means to overcome

any deficiencies in the information submitted kyaaticular producer.

261. The EC, therefore, violated Article 4.1 of tAati-Dumping Agreemerity excluding
certain domestic producers from the domestic inglust the ground that they failed to

supply information in the requested format.

262. As with the other categories of excluded produttex EC also violated Article 5.4 by
failing to explain whether it included the prodwctiof non-cooperating companies in the
“total production of the like product produced b tdomestic industry”. Again, the

exclusion of this category from the domestic industiggests that these producers would not
have formed part of the analysis for purposesitiiion. The EC fails to explain whether,

for purposes of initiation, this category of prodtecwas considered to form part of the
domestic industry. Equally, the exclusion of nawojerating producers deprives the
examination of injury of objectivity, under Articl1, because the EC failed to consider any

evidence relating to the situation of these prodiice

263. Insum, EC’s exclusion of all categories of produogher than certain complaining
producers, violated Article 4.1 because that piowisloes not permit the “domestic industry”
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to be defined in a manner that privileges the edtsx of the complainants. Article 4.1 defines
the “industry” in neutral terms in a manner thasunes that determinations reflect the totality
of the industry, not just a part of it. The detiiom of the domestic industry must, therefore,
reflect all parts of the industry, not just partsieely selected by the authority. In
consequence, the EC also violated Articles 3.1a8adt3.5 because it failed to make an

objective examination of the impact of dumped intpan the domestic industry.

(b) The EC’s Failed to Ensure that the EC Domestic stiduAccounted
for a “Major Proportion” of EC Production

264. As outlined in paragraphs 204 to 209, under Articlle the domestic industry must
include, at least, domestic producers “whose ctleoutput of the products constitutes a
major proportion of the total domestic productidhtbe like product. The initiation of the
investigation under Article 5 and the injury deteration under Article 3 must be based on

an examination of that industry.

265. After excluding seven entire categories of produttex EC was left with a group of
fifteen complaining producers that fully cooperatethe investigation as constituting the
“domestic industry”. The EC finds that this defion of the “domestic industry” is
permissible because these producers account foafar proportion” of total EC

production®®*

266. Inthe previous section, Norway claims that thel@sion of several entire categories
of producer violated Article 4.1, as well as Artisl3.1, 3.4 3.5, and 5.4, whether or not the

remaining group of producers constitutes a “majopprtion” of domestic production.

267. In this section, Norway argues that, in any evafter excluding seven entire
categories of producers, the EC has not showrthikatmaining group of domestic
producers constitute a “major proportion” of tadaimestic production. For this reason also
the EC has violated Article 4.1, as well as Ariscte4, and 3.1, 3.4 and 3.5.

204 Definitive Regulation, para. 40.
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268. In this dispute, the EC found that: total domeptimduction constituted 22,000
tonnes; the 15 producers in the EC’s industry pcedul8,000 tonnes; and the five sampled
produced 8,640 tonné%

269. However, the EC failed to substantiate its findingt the 15 producers accounted for
a “major proportion” of total production by refeanto sufficient facts. In particular, the EC
failed to specify the volume of production of eadtihe seven excluded categories of
producers. Nor did it specify whether the produtinf these categories was included in the
22,000 tonnes of total domestic production. Theal0 failed to specify how the 22,000
tonnes is broken down among the six product categsubject to individual MIPs. Notably,
the EC has not disclosed the production level e domestic industry that produces
filleted products. Norway believes that the prddarcof this industry is excluded from the
22,000 tonnes because this industry was found todeparate “downstream”, “users”
industry?® Norway recalls that this industry employed 7,5@8sons — that is, 34 times as
many people as the EC industry (221 pers8Hs)urther, according to an EC processors'’
association, this industry transformseVeral hundred thousand tonhe$ farmed salmon

annually’®® Its production is, therefore, likely to be veigrsficant.

270. In any event, absent an adequate explanation ¢athe relating to each of the
excluded categories of producer, it is impossibledrify the EC’s conclusion that the
privileged group of 15 complaining producers in@ddn the industry accounted for “a major
proportion” of total domestic production. The E&shtherefore, failed to demonstrate how

the facts in the record, if any, support its cosidun.

271. Accordingly, even if the EC were entitled seledym® exclude entire categories of
producers, it has failed to demonstrate that itsdien of the domestic industry satisfies the
requirement of Article 4.1. Because of the improgefinition of the domestic industry, the
EC has also violated Article 5.4 because it faiteénsure that initiation of the investigation
was supported by the proper domestic industry;itaaldo failed to make a determination of

injury for the proper domestic industry under Algg 3.1, 3.4 and 3.5.

25 geepara. 200 above.

2% provisional Regulation, paras. 68, 123, 126; Difim Regulation, paras. 103, 114 and 118.

27 Definitive Regulation, paras. 72 and 118eepara. 70 above.

208 | etter from Syndicat Saumon et Truite Fumés toffe 26 May 2005. Exhibit NOR-17. Unofficial
translation from French original.
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(c) The EC Improperly Made an Injury Determination wRbspect to a
Sample of EC Producers

272. As explained in paragraph 195, the EC examinedgicentjury factors at the level of
a sample of five companies because of “the largeb®n of producers of farmed salmon in
the Community®®® Thus, having reduced the domestic industry tofjfteen producers —

by eliminating seven entire categories of domgsticlucers — the EC considered that it still
could not examine data relating to those produckrstead, the EC eliminated yet another
ten producers from the inquiry, conducting an intgatr part of its injury examination for just

five producers.

273. TheAnti-Dumping Agreemenmtoes not permit a Member to engage in samplirtgeof
domestic industry for purposes of an injury deteation. As the Appellate Body held s
— Hot-Rolled SteelArticle 3 requires “[t]he investigation and examaiion must focus on the
totality of the ‘domestic industry’ anabt simply on one part, sector or segment of the
domestic industry?*° In that dispute, the USITC conducted an aggreigaiey examination
for all producers as well as an in-depth examimaitiorelation to the merchant market
producers. It did not conduct an equivalent exatom the producers whose production is

used captively. The failure to do so violated éldi3.

274. In this dispute, the EC focused its examinatiofnutroeconomic or performance-
related injury” factors on five producers, with examination whatsoever of these factors in
relation to the other ten producers. Nor did tledénsider aggregate data for all producers
in its examination of these injury factors. The'&€@jury determination is, therefore, even
more deficient than the United States’ determimaindJS — Hot-Rolled Stedlecause,
whereas the United States made an aggregate examita@gether with an in-depth
examination of one industry segment, the EC coratusblely an examination of a part or
segment of the industry for certain injury factosss the Appellate Body held, that is not

permissible.

275. Footnote 13 of thA&nti-Dumping Agreemenivhich is attached to Article 5.4,
provides contextual support for Norway'’s positi@tause, for limited purposes, it permits

299 Definitive Regulation, paras. 41 and 46(a). Tdl®fving “microeconomic or performance-related inyju
indicators” were examined at the level of the samgdles prices, stocks, profitability, return nwestment,
cash flow, investments, ability to raise capitaid avages.

219 appellate Body Report)S — Hot-Rolled Stegbara. 190. Emphasis added.
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the use of sampling when examining the domestiastrgl. Specifically, in the context of
assessing whether the domestic producers supjitation of an investigation, footnote 13

provides:

In the case of fragmented industries involving aceptionally large of
producers, authorities may determine support apdgipon by using
statistically valid sampling techniques.

276. This provision is significant for several reasof#st, it shows that, when the

drafters intended to permit the use of samplindpéexamination of the domestic industry,
they did so expressly. Thus, pursuant to footd8tesampling of the domestic authority is
permitted solely in the context of assessing thppert and opposition” for/to initiation of an
investigation. Footnote 13 does not authorizeugeof sampling in any other context.

Article 6.10 of theAnti-Dumping Agreemeirovides another example of the drafters making
express provision for sampling. Under that pransian authority may use sampling for
purposes of makinqumpingdeterminations for the producers and exportetkamxporting
country. Also, in both footnote 13 and Article 8,1he drafters set forth expresalfienan

authority can resort to sampling amowthe sample should be structured.

277. Thus, the drafters included two express provisintBe Anti-Dumping Agreement
authorizing specific forms of sampling in carefullgfined circumstances. However, under
Article 3, there is no equivalent language thaharizes the use of sampling in an injury
determination. Absent such express authorizati@re is no basis for permitting sampling
under Article 3. Rather, as the Appellate BodyhelUS — Hot-Rolled Steghn injury
determination must be made with respect to tttality of the ‘domestic industry’ anadot
simply on one part, sector or segment of the ddmiestustry”*** The EC has, therefore,
violated Article 3 by engaging in sampling of thenkstic industry for purposes of its injury
determination; in so doing, it failed to make ajuig determination with respect to the

totality of the domestic industry.

278. Secondfootnote 13 sets forth stricter conditionsvaimensampling of the domestic
industry can occur than does Article 6.10 with eggfo the dumping determination. Under
Article 6.10, sampling is permitted when the “numbkexporters, producers, importers or

types of products iso largeas to make a determinationpracticablé. In contrast, under

21 appellate Body Report)S — Hot-Rolled Stegbara. 190. Emphasis added.
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footnote 13, sampling of the domestic industryasnptted solely in the case dragmented
industries involving aexceptionallyarge number of producers”. The words “fragmehted
and “exceptionally” indicate that sampling of thenekestic industry is permitted solely in
extraordinary situations. Thus, even when footnotgé8nits a determination on the basis
of sampling, it limits recourse to sampling to umaity fragmented industries.

279. Third, footnote 13 also sets forth stricter requiremémas Article 6.10 ofmow
sampling of the domestic industry should be coretilictUnder Article 6.10, a sample may be
either “statistically valid”or it may include “the largest percentage of the wwdLof the

exports from the [exporting] country in questionigéhcan reasonably be investigated.” In
contrast, under footnote 13, the samnplgstbe “statistically valid”. There is no other cheic
for the authority. This requirement ensures tingtsample of the domestic industry is fully
representative of the industry. This reinforcesAlppellate Body’s conclusion that
determinations regarding the domestic industry rhashade with respect to the “totality” of

the industry, not just a part of it.

280. Even if Article 3 could be interpreted to conferianplied right to sampleguod non

in an injury determination, the conditions goveghgampling would be drawn from footnote
13, as it is the sole provision in tAati-Dumping Agreemerthat authorizes sampling of the
domestic industry in the importing country. Intthregard, the EC has not explained how an
industry comprising fifteen producers is “fragmaetitaor how fifteen producers constitute
“an exceptionally large of producers”. Notably 2003, in the Termination Regulation, in
the context of the very same domestic industryB@ealso resorted to sampling; but in that
case the EC’s sample included seventeen prodéi@efiat is, the sample includéso
producers more than the entire domestic industthis dispute Given that the EC sampled
seventeen companies in 2003, there is no basfawluding that sampling is necessary for
the examination of an industry of just fifteen puodrs. Thus, even if footnote 13 somehow
applied to Article 3, the EC would not have met tbguirements of that provision.

281. In conclusion, by engaging in sampling of the damesdustry, the EC has failed to
make an injury determination, under Articles 3.4, @nd 3.5, with respect to the domestic

industry, even as the EC defined that industry.

%2 geepara. 202 above.
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D. Conclusion

282. For the reasons stated in this Section, the EG&rahknation of the “domestic
industry” violated Article 4.1 of thAnti-Dumping Agreemeitecause of the impermissible
exclusion of several categories of domestic produck consequence, the EC also violated:

° Article 5.4 of theAgreementbecause it initiated an investigation without
establishing that an application for initiation wasde by or on behalf of a
properly defined domestic industry; and

° Articles 3.1, 3.4 and 3.5 of thAgreementbecause it failed to make an
objective examination of injury with respect to eoperly defined domestic
industry.

283. In addition, the EC’s determination of injury vitéd Articles 3.1, 3.4 and 3.5 of the
Anti-Dumping Agreemenbecause the EC examined certain injury factoiedysm relation

to a sample of the domestic industry, which ispemitted.
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V. THE EC VIOLATED THE ANTI-DUMPING AGREEMENT IN M AKING | TS DUMPING
DETERMINATION

284. Norway makes five claims concerning the EC’s deteation of dumping.First,
Norway shows that the EC violated Article 6.10 bgdrrectly selecting a sample confined to
Norwegian producers, and excluding non-producirmpeters, that did not constitute the
largest percentage of the volume of Norwegian esp&@econgdNorway demonstrates that
the EC breached Articles 2.2 and 2.2.1 ofAhéi-Dumping Agreemeritecause, in
determining that particular domestic sales wereemadside the ordinary course of trade, the
EC failed to demonstrate that the prices of thasesslo not permit the recovery of costs

within a reasonable period of time.

285. Third, when it constructed normal value, the EC erre@j@acting actual sales data for
administrative, selling and general costs (SG&AJ for profits, using instead data from
other sources, contrary to Article 2.2.2 of tai-Dumping Agreement-ourth, the EC
violated Article 6.8 and Annex Il of thgreemenbecause it had recourse to facts available
in constructing normal value for one of the sampestlucers without respecting the
conditions in those provisiong:ifth, the EC incorrectly determined a weighted average
margin of dumping and a separate “residual” maafidumping for non-sampled producers
and exporters, thereby violating Article 9.4 of theti-Dumping Agreemenand in the
determination of the residual margin, also had ues®to facts available in a manner that

violates Article 6.8.

286. In sub-section XI below, Norway also argues thatHE€ violated Article 2.2 and
2.2.1.1 by making improper adjustments to the copsoduction, and SG&A costs of six of
the investigated producers. These adjustmentsased the constructed normal value for the

companies and, thereby, increased the dumping margi

A. The EC’s Selection of the Sample of Norwegian Pragus Violated Article 6.10 of
the Anti-Dumping Agreement

) Introduction

287. The EC's selection of the sample of ten Norwegiadpcers that were individually
examined for purposes of the dumping determinatiolated Article 6.10 of thénti-

Dumping AgreementThis is because the EC failed to include indample the Norwegian
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producers and exporters with the largest percergatiee volume of exports to the EC that

could reasonably be investigated.

(i) Overview of the EC’s Determination

288. The EC received responses to a preliminary quasdioa (“sampling form”) from
102 Norwegian companies indicating that they predyexported, or otherwise traded
farmed salmori*®* The EC found that the number of companies wasaige for each
company to be individually examined and, therefdesided to limit its investigation to a
sample of ten companié¥. The EC described its methodology for composimgsdmple in

the following manner:

[A] sample of companiesyith the largest export volumes to the &&s
chosen, in consultation with the Norwegian autlesif...] The sample
comprises the ten largest Norwegian exporting poedsirepresenting almost
80% of the total export volume to the Communityabfco-operating
exporting producers:> (emphasis added)

289. However, contrary to what the EC suggests, its $ahpes not include the
“companies with the largest export volumes to tl8.E Instead, the EC’s sample includes

only threeof the tencompanies with the largest volume of exports ®ER.

290. The EC incorrectly states that the sample comptise$en largest “exporting
producers”. The EC defined an “exporting produ@s’a producer that made sales to the EC
either directly or viainrelated exportetsHowever, producers that sdtbmesticallyto

unrelated exporters dmtthemselveexport Thus, the EC considered any producer for
inclusion in the sample, provided that part opitsduction was exported. In fact, the EC
itself recognized that the sample comprises sidyeers and only four so-called exporting

producerg®

291. The following table shows a ranking of Norwegiangucers and exporters with the

largest volume of exports to the EC during theidRlescending order. The ranking is in

Bprovisional Regulation, para. 16. Norway has copfake confidential sampling replies of 90 comgani
These are annexed as Exhibits NOR-38 (89 sampiplies submitted by FHL to the Commission, 8 Novemb
2004) and NOR-37 (Sampling reply from Marine Hatweshe Commission, 8 November 2004, and corrected
sampling reply from Marine Harvest to the Commissi®6 November 2004).

provisional Regulation, para. 17.

provisional Regulation, para. 17. This statemeas {confirmed” in the Definitive Regulation, pafz.
Z1%5eeCommunication from the Commission to FHL and NS$Lidentification of sampled companies, of 22
November 2004. Exhibit NOR-39.
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relation to all other Norwegian producers and etgrerthat submitted sampling forms to the
EC. The companies in the grey shaded boxes weltded in the EC sample.

Table 3: Largest Producers and Exporters by Volumef Exports to the EC in the IP

Interested Party EC Exports (kg)
1 | P?Y" | Marine Harvest Norway [[xX.Xxxx.XX]]
2 P | Fjord Seafood [[xx.xxx.xx]]
3 E | Hallvard Lergy [[xx.xxx.xx]]
4 P | Salmar [[XX.XxX.XX]
[[XX.XXX.XX]] 2181
5 E | Norway Royal Salmon [[xx.xxx.xxl]
6 E | Sekkingstad [[xx.xxx.xx]l
7 E | Aalesundfisk [[xx.xxx.xx]]
8 P | Pan Fish Norway [[xx.xxx.xx]]
9 E | Coast Seafood [[xXx.xxx.xx|
10| E | Norwell [[xx.xxx.xx]]
11| E | Seaborn [[XX.XXX.XX]
12 | P | Stolt Seafarm [[xx.xxx.xx]]
[[xx.xxx.xx]]
13 | P | Nordlaks Oppdrett [[xx.xxx.XX]]
[[xx.xxx.xx]]
14 | E | Gaia Seafood [[XX.XxX.XX]]
15| P | Bremnes Seashore [[xx.xxx.xX]]
16 | P | Follalaks [[XX.xxx.XX]]
[[xx.xxx.xx]]
17 | P | Grieg Seafood [[xx.xxx.xx]]
[[xx.xxx.xx]]
18 | E | Fresh Marine Company [[XX.xxx.xX]]
19 | P | Seafarm Invest [[xx.xxx.xx]]
[[xx.xxx.xx]]

21(p) refers to the category of “exporting producexrs’defined by the EC. (E) designates the categfory

independent exporters.
218«gE” refers to information provided in the sampjiform. Seepara. 292 below.
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20 | E | Christiansen Partner XX XXX.XX]]

21 | P | Sinkaberg-Hansen [[xx.xxx.xx]]
[[xx.xxx.xx]]

22 | P | Hydroteck [[Xx.XxX. XX
[[xx.xxx.xx]]

292. Exhibit NOR-40 provides an explanation for the figgigiven in this table. However,
in general terms, faron-sampled companiethe volume was provided in the sampling form.
The same holds true fesome sampled produceffglarine Harvest, Fjord and PFN).

However, for theother sampled producerthe volume given in the sampling form was lower
than the volume relied on by the EC in making us@ing determination. In one case, there
is no sampling form (Stolt Seafarm). For these@athproducers, Norway has used the
volume in the dumping determination because thiavisrable to the E@n considering
whether the sampled producers’ volume of exportisadargest that could reasonably have
been examined by the EC. Norway assumes, therefaiethe EC obtained additional
information, prior to composing the sample, showimat these companies had higher
volumes of exports to the EC than was stated irséimepling forms. In the case of Salmar,
Norway has used the figure that Salmar would haweiged to the EC had the EC asked for

it. Salmar’s situation is described in detail arggraphs 322 to 326 below.

293. Table 1 demonstrates that the EC’s sample of tedywers falls far short of
containing the ten Norwegian companies with thgdat volume of exports to the EC. Out
of the ten largest companies by export volumeB@Gé& sample contains only three of the top
ten companies — namely, Marine Harvest, Fjord Sshémd PFN. The remaining seven
companies making up the EC sample are ranked bets#eand 22%. Specifically, the

EC’s sample excluded six exporters and one produiterexports to the EC that were far
larger than those of the sampled producers. Asualtr the EC’s sample includes companies
with exports to the EC that were as much as fives smaller than some of the larger

excluded compani€d® The EC's sample, therefore, covers only a fractibthe export

2% 0r instance, the export volume of [[xx.xxx.xx]h€luded) is less than 20 per cent of the expoumel of
[[xx.xxx.xx]] (excluded).
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volume that the EC would have examined had it ca@agddhe sample consistently with
Article 6.10, that is, on the basis of the largesdtme of exports to the E€°

294. Further, even assuming that the EC was entitlekétude all exporters from the
investigation, the EC’s sample does not include¢neproducers with the largest volume of
exports to the EC, because the EC left Salmar aathBes out of the sample.

295. As demonstrated by Table 4 below, the EC’s sampés ahot include the largest
volume of the exports that could reasonably haeslexamined in the investigation. By
excluding the six cooperating exporters and on@emting producéf* with larger volumes
of exports to the EC than seven of the sampledymemd??* the EC substantially reduced the
export share covered by the sample, namely, frol®9%40 37.2% of Norway’s total exports
to the EC.

Table 4: Statistics on the EC’s Sample and on thedZrect Sample

Volume (kg) | Share of Exports from
Norway to EC*?®

Top 10 Exporters and Producers 198,920,991 54.9%

EC Sample 134,842,859 37.2%

(i)  The EC Violated Article 6.10 of th&nti-Dumping Agreemerlity Failing to
Examine the Largest Percentage Volume of Norwaysos to the EC

296. Norway claims that the EC violated Article 6.10dxcluding all exporters from the
investigation. In the alternative, assuming thatEEC was entitled to exclude all exporters
from the sample, the EC violated Article 6.10 biirig to include two of the largest

producers in the sample (Salmar and Bremnes) ottm ¢ases, the EC failed to examine the

2°The total export volume of the ten largest exporéntities is 198,920,991 kg, whereas the EC saowplers
a total of 118,749,087 kg.

L Hallvard Lergy AS, Norway Royal Salmon AS, Salntsekkingstad AS, AS Aalesundfisk, Coast Seafood
AS, Norwell AS. SeeTable 1 above)

22 Follalaks AS, Grieg Seafood AS, Hydroteck AS, Nakd Oppdrett AS, Seafarm Invest AS, Sinkaberg-
Hansen AS and Stolt Sea Farm ASeéTable 1 above)

#The share of Norwegian exports to the EC has balenlated by dividing the aggregate volume of eithe
Top 10 Exporters and Producers, or the EC sampl86B,492,000 kg. This figure represents the tatéime
of imports from Norway to the EC, as set out ingo&4 of the Provisional Regulation.
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largest volume of the exports to the EC that coeébonably have been examined. Norway

examines these two claims in turn.

(@) The EC Improperly Excluded All Independent Exparter
(@)(@i) The Importance of Exporters to the Norwegian Indust

297. The Norwegian salmon industry consists of thretedght categories of company: (1)
independent farmers who sell on the domestic maokeaders that in turn sell domestically
or export; (2) integrated companies producing aqubeing salmon; and (3) independent
traders that do not produce salmon but purchdse $ale on domestic and export markets

(“exporters”).

298. The EC’s sample included companies from the fixst tategories (i.e. six producers
and four exporting producers). However, despiteAdgian requests for non-producing
exporters to be included in the sample, the ECueber] them alf** As a result, the EC
excluded six exporters from the sample that indiglty account for far greater volumes of

exports to the EC than some of the producers ireclid the sampl&>

299. Independent exporters are a key constituent oRtirgvegian salmon industry, with
very considerable exports from Norway to the CAs the table in paragraph 291
demonstrates, the majority of the largest entaigsorting from Norway are independent

exporters.

300. Due to differences in the business activities ofpicers and exporters, the cost
structure and pricing behavior of these two segmehthe industry is different. Exporters

do not incur any production-related costs, sucknaslt, feed, veterinary expenses, well-boats
and slaughtering costs. Rather, they incur cosfauibchasing salmon from a range of
producers. Thus, generally, their costs are edttth one particular producer but averaged
across the prices paid to all the producers fronchvthey source salmon. Exporters’ SG&A

costs and profit margins are also likely to beat#ht from those of producers because the

224 geel etter from FHL to the Commission of 24 Novemb862. Exhibit NOR-47.

% Hallvard Lergy, Norway Royal Salmon, Sekkingstadlesundfisk, Coast Seafood and Norwsé#éTable 1
above).

226 EHL Memorandum of 11 April 2005, para. 3.1 (ExhidOR-48). Letter from FHL to the Commission of 8
November 2005, para. 38 (Exhibit NOR-49).
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focus of their business is on selling high volumBlarway’s independent exporters are

known for their low cost&?’

301. In previous investigations, the EC has acknowledbedfact and insisted on

including exporters in the sample. In a 1997 dathping investigation, the EC stated:

... one of the specific features of the Norwegiamsal industry is the
strict distinctionwhich is maintained between the growers (commonly
referred to as ‘farmers’) who produce salmon, dvedttaders
(commonly referred to as ‘exporters’) who sellainaestically and for
export. Farmers normally sell all their output toriWegian exporters
and are generally not aware of the final destimatibthe product?®

302. The EC also found:

The two activities [farming and trading of salmamé¢ clearly distinct
from an operational point of view.. It is also noted that farmers and
exporters in Norway arerganized in separate trade associations, are
subject to distinct legal and financial requiremeand often defend
divergent business interests (emphasis added)

303. Consistent with these findings, the EC created

... two separate representative samples of six fariaed six exporters
[which] were selected by the Commission in consiltewith, and
with the consent of, the parties concerned, in @zmtce with Article
17(1) and (2) of the Basic Regulatif.

304. In May 2003, in the Termination Regulation, the &firmed the distinction

between salmon farmers and exporters:

As was the case at the time of the investigatioichvied to the
imposition of the original measures (original intigation), it was
found thata strict distinctionin functions is maintained between the
farmers who grow the salmon and the traders (egm)rivho sell it
domestically and for export. It was therefore dedito have two
samples, one for farmers and one for expoftérs.

22T EHL Memorandum of 11 April 2005, para. 3.1 (ExhidOR-48). Letter from FHL to the Commission of 8
November 2005, para. 38 (Exhibit NOR-49).

228 Regulation (EC) No. 1890/97, para. 13. ExhibitRiQ.

229 Regulation (EC) No. 1890/97, para. 13. ExhibitRiQ

230 Regulation (EC) No. 1890/97, para. 4. Exhibit NOR

%1 Termination Regulation, para. 35 (emphasis addEsthibit NOR-5.
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305. In September 2003, the EC also created separaf@esanf Norwegian “farmers” and
Norwegian “traders” in an anti-dumping investigatiof Norwegian large rainbow trout. In

that investigation, the EC again acknowledged thtndtion between farmers and exporters:

... a clear distinction in functions exists betweamfers (producers)
who produce large rainbow trout and traders (expsytwho sell it
domestically and for export. ...

Exporters generally act independently of the predsitn that the
prices at which they sell the product concernedatcsystematically
bear a direct relationship to the costs incurrethieyproducers in the
farming of large rainbow trodt?

Yet, despite recognizing the importance of indepah@xporters as recently as September
2003, the EC excluded them all from this investaatinitiated in October 2004.

306. The EC asserts that there have been “changes sirtiwure” of the industry
justifying the exclusion of exporters, but it does explain what these changes were.
However, between 1997, 2003, and the initiatiotha investigation in 2004, there were no
significant changes to the structure of the induitat would support the complete exclusion
of all exporters from the investigation. Evenhistinvestigation, the EC recognized that
“most Norwegian producers of farmed salmon soldatteeluct concerned to the Community

via traders’?%*

307. The EC also justifies the selection of produceosi@lon the grounds that “it was
possible to arrive at both a normal value and goevprice at the level of the producér”

This is not correct. In fact, because several gpeeds did not export to the EC, the EC relied
on the export prices @n unrelated exporterThe exporter’s prices were neither known to
nor controlled by the producer. The exportersgsiwere not even disclosed to the producer
during the investigation. Thus, the EC comparedoglucer'snormal value — based on the
producer’s costs of production — with exporter'sexport prices. Yet, the EC refused to use

the exporter’s own normal value — and its differemdt of production — for this comparison.

232 Regulation (EC) No. 1628/2003, paras. 14 andBbhibit NOR-50.

23 provisional Regulation, para. 15.
%4 provisional Regulation, para. 15.
23 Definitive Regulation, para. 15.
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(a)(ii) Article 6.10 Does Not Permit the Exclusion of Exps From
the Investigation

308. By excluding exporters from the scope of this inigadion, the EC violated Article
6.10 of theAnti-Dumping Agreement

309. Atrticle 6.10 requires an investigating authority,aarule, to “determine an individual
dumping margin foeach known exporter or producesf the like product in the exporting
country. Exceptionally, however, where the “numbieexporters, producers, importers or
types of products involved is so large as to makd @ determination impracticable”, the
authority may choose to “limits its examinatiortiat is, to examine only a sample of

“interested parties or products”.

310. Article 6.10 permits an investigating authorityclmmpose a sample of “interested
parties” in two alternative ways. The authorityyntianit the investigation “to a reasonable
number of interested parties” using “samples thattatistically valid”. Alternatively, the
authority may limit the investigation “to the lagigercentage of the volume of the exports
from the country in question that can reasonablinbestigated”.

311. Norway understands that the EC elected to usecitnsl option because it stated that
it had chosen “a sample of companies with the Etrgeport volumes to the EG®® The EC
also decided that it could “reasonably investiga¢e’ interested parties. Norway does not
suggest that the EC could reasonably have examnoed interested parties. However,
having made this decision, the EC was obligeahvestigate théen interested parties with
the largest possible volume of exports from Norteahe EC The EC failed to do so,
because it sampled only three of the ten intergsaeties with the largest exports to the EC;
and it, therefore, excluded seven of the ten largpgsorters to the EC from the sample. The
EC, therefore, examined considerably less thahatigest percentage of exports from

Norway that it could reasonably investigate.

312. The EC took the view that Article 6.10 permittetbitexclude from the investigation
— and, therefore, from the sample — an entire cayegf Norwegian interested party, namely
exporters that do not produce salmon. Furtherytiheéme of these exporters was disregarded

Z%provisional Regulation, para. 17. There is alsonention in the Provisional and Definitive Regulasof a
determination that the sample was “statisticalljdVa
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in establishing whether the export volume inclugethe sample was the “largest possible

percentage of the volume of ... exports” to the EC.

313. Nothing in Article 6.10 supports the view that ara@egory of interested parties can
simply be excluded from the investigation of dungpirnder Article 6.10, an authority
must, as a rule, determine an individual margidwhping “foreachknownproducer or
exportef. The general rule established in this provigiteces producers and exporters on
an equal footing in an investigation, requiringaanhority to determine an individual margin
for both. Although the authority is entitled topaet from the general rule by engaging in
sampling, nothing in the text permits an authatgxclude one or other category from the

investigation.

314. The second sentence of Article 6.10 sets forthruhes governing the composition of
a sample. Under the first sampling option, thé teguires the use of a “reasonable number
of interested partiesr products”. The term “interested parties” isimked in Article 6.11 as,
among others, “aaxporteror foreign produceior the importer of a product subject to
investigation.” The general reference to “intezelgpbarties”, therefore, indicates that
exporters and producers must both be consideraddiusion in the sample. The use of this
term offers no support for the view that an autityaran examine producers alone, to the

exclusion of exporters (ovice versa

315. The second sampling option is also neutral witpeesto the investigation of
producers and exporters. Under this option, thieaity must ensure that the sample
comprises the largest volume of “expdrtam the [exporting]country’. The focus is,
therefore, on the overall volume of exports atauhtry level, irrespective of whether the
sampled parties are producers or not. Nothinperntéxt suggests that overall exports from a
country can be assessed by the authority afteudxa all of the country’s exporters from
the investigation. Indeed, given that the focusnghe level of a “country’séxportactivity
and not itgproductionactivity, it would be absurd to permit the excarsofexporters As
this investigation shows, in some countries, exgerinay be responsible for a significant
volume of exports, whereas producers selling lgaaié not in control of the exports of the
product. The EC’s reading, therefore, frustraleswhole basis for the second sampling

option.
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316. The EC's interpretation could also give rise tdaligons that make affirmative
dumping determinations more likely. The AppellBtaly has emphasized that investigating
authorities are not entitled to conduct an invedian in such a way that it becomes “more
likely” that they will make dumping or injury detainations®>’ By excluding an entire
category of interested party — which could havédérgxport prices, lower domestic prices
or lower costs of production — an authority maylwehke a dumping determination more

likely. That is not permissible, because it is @a¢n-handed and fair.

317. For example, in this investigation, the Norwegiain®n Federation informed the EC
that, generally, exporters have lower costs thadyrers because they have different
business activitie®® The EC itself has recognized this f4tt.Given that the EC

constructed normal value on the basis of costsgxiokision of exporters could, therefore,
have had a material influence on the outcome ofithneping determinations. The sample
consisted of producers that have relatively higiosts>® Thus, the EC’s dumping
determination was based on parties with a highesttocted normal value to the exclusion of

those that could have had a lower normal value.

318. Article 9.4 of theAnti-Dumping Agreemeraiso supports the interpretation of Article
6.10 proposed by Norway. Article 9.4 permits athatity to impose anti-dumping duties on
non-sampled partiesn the basis of the dumping determinations made re@spect to the
sampled parties Moreover, the determinations made for the sathpteducers determine

the ceiling of the duties that can be imposed ansampled companies. Given that the
dumping determinations made for sampled partiecaffon-sampled parties, an authority
must act even-handedly in selecting the samplecansdider all categories of interested party

for inclusion in the sample.

(a)(iii)) Conclusion

319. For these reasons, the EC’s decision to excludepnasucing exporters from the
investigation rests on an impermissible interpretabf Article 6.10 of théAnti-Dumping

Agreement As a result of this exclusion, the EC’s sammesinot comprise “the largest

%7 pppellate Body Report)S — Softwood Lumber V (Article 21.5 — Canagiaya. 142; Appellate Body
Report,US — Hot-Rolled Stegbara. 196.

238 EHL Memorandum of 11 April 2005, para. 3.1. ExthMOR-48.

239 geeparas. 301 to 305 above.

#9The EC’s improper increases to these costs inesddd in Section XI below.
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percentage of the volume of the exports from thenty in question that can reasonably be
investigated”. The EC determined that it couldsme®bly examine ten interested parties.
However, as shown by the table in paragraph 2®lE®'s sample does not include the ten

producers and exporters with the largest volumexpbrts to the EC.

(b)  The EC Excluded Two Large Producers

320. Even assuming that an investigating authority maperly excludeall exporters
from the investigationquod nonthe EC violated Article 6.10 by not including theoducers

with the largest volume of exports to the EC inghenple.

321. To recall, the EC decided to consider any produimersclusion in the sample,
provided a portion of its production was exportedhte EC directly or via unrelated
exporters™* The EC was, therefore, required to investigatepttoducers with the largest
volume of exports to the EC. In fact, the EC faite respect its own improper standards,

because it failed to investigate two producers aitiong the largest exports to the EC.

(b)()) The Exclusion of Salmar

322. The EC excluded Salmar from the sample even thdaughhe third largest producer
of salmon products exported to the EC. As shownhaible 1, Salmar accounted for exports
of [[xx.xxx.xx]] kg to the EC during the IP. Salmsexports to the EC are larger than those
of eight of the ten sampled producers, in somescageas much as five timé¥. In fact, as
Table 1 shows, Salmar should have been includéteisample whether it is confined to

producers alone or must, as Norway claims, aldodecexporters.

323. Inits sampling form, the EC requested that therggted parties provide the volumes
“sold on the domestic market” and, separately,ghesld for export to EU25”. The
sampling form did not clarify that respondents dtidreat their domestic sales as exports if
the sale was made to an unrelated domestic purnctiegeesold the product for export to the
EC. Because Salmar sold all of its production dstioally, it replied, logically, that its
domestic sales were [[xx.xxx.xX]] kg and its exgdx the EC were zero. One of the

sampled producers, Sinkaberg-Hansen, did the daingg t

241 provisional Regulation, para. 16.
242 Hydroteck AS with an export volume of [[xx.xxx.pg and Sinkaberg-Hansen AS with an export volume
of [[xx.xxx.xx]] kg, respectively.
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324. Nonetheless, the EC was well aware of Salmar anichpportance within the
Norwegian industry. With the approval of Salmae Norwegian Salmon Federation and the
Government of Norway both urged the EC to includbrtar in the sample given its size and
significance in the Norwegian industry. The sigrahce of Salmar was also obvious to the
EC in view of the massive volume of domestic sélesported. Given the importance of the
EC market to Norwegian producers, and given th@B6 knew that many producers sell
domestically to exporters, the EC must have kndvah & portion of Salmar’s production
went to the EC. Indeed, even if only a fractiorraft production went to the EC, the
volumes would still likely have exceeded the expotumes of the smallest producers

included in the sample, such as Sinkaberg.

325. Moreover, if the EC was unaware of the high voluwh8&almar’s exports to the EC
via unrelated exporters — which seems unlikelyis #olely because the EC did not ask
Salmar for this information. Despite the fact ttreg EC based its sampling decision on the
volume of exports to the EC madi& unrelated exportersts sampling form did not
specifically request this information. Furthethalugh the EC asked follow up questions to
certain companie$? it did not ask Salmar for further information tarify the volume of its
domestic sales that were exported to the EC bylateckexporters. Indeed, despite
discussing the inclusion of Salmar with the Norvaegbalmon Federation at a meeting in
Brussels on 17 November 2084 the EC never suggested that Salmar could notdbeded
in the sample on the ground that it had no exgortee EC.

326. The CEO of Salmar, Mr. Leif Inge Nordhammer, téssifthat, if the EC had asked for
information on the volume of Salmar’s exports te BEC via unrelated exporters, Salmar
could have obtained that information from the usiiesd exporters concerned, indicating a

volume of [[xx.xxx.xx]] kg?*°

327. The EC, therefore, violated Article 6.10 of thrti-Dumping Agreemeittty failing to
include Salmar in the sample, whether or not thena€ entitled to exclude exporters from

the sample.

#3The EC requested further information from a numifédorwegian companies, among others, enquiring
whether a company: was a producer of farmed salpam;of a group producing farmed salmon in Norway;
related to companies that produce farmed salmdioimvay; and the volume of production of related
companies.Seefor instance the e-mail of 16 November 2004 from EC to Seafarvest. Exhibit NOR-51.
244 seeCommunication from the Commission to FHL and N81.22 November 2004. Exhibit NOR-39.
#°geenffidavit by Mr. Leif Inge Nordhammer, CEO of Saiim Exhibit NOR-42.
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(b)(i)) The Exclusion of Bremnes Seashore

328. The EC also excluded Bremnes Seashore from thelsaeyen though it is the
seventh largest producer of salmon products exgpdotéhe EC, with exports of [[xX.xxx.xx]]
kg during the IP*® The EC was certainly well aware of Bremnes begausthe sampling
form, the company declared this volume as its esporthe EC during the IP. Bremnes’
volume of exports is larger than that of five of ten sampled producers, and is much more
than double the volumes of Hydroteck and Sinkalieaythe EC investigated. Thus, even
under the EC’s flawed approach of investigatinglygbroducers, the exclusion of Bremnes

from the sample was inconsistent with Article 6af@he Anti-Dumping Agreement

(b)(iii) Conclusion

329. If the EC had included Salmar and Bremnes in ispda of producers, the sample
would have covered 41.4 percent of Norway’s expirthie EC, rather than just 37.2 percent
as it did with the sample it select&d. By not including those two producers in the sampl
the EC failed to satisfy the requirement of Arti6ld0 of theAnti-Dumping Agreemerthat

its sample include “the largest percentage of vesiof the exports” to the EC that could

reasonably be investigated.

(iv)  Conclusion

330. Insum, because the EC excluded all non-producipgréers from the sample and,
thereby, failed to include in the sample the teargsted parties with the largest volume of

exports to the EC, the EC violated Article 6.20theAnti-Dumping Agreement

331. Further, even assuming that the EC could excluata the sample all exporters which
were not also producergyuod nonthe EC violated Article 6.10 of thenti-Dumping
Agreemenbecause it failed to include in the sample two pogals, Salmar and Bremnes,
with the third and seventh largest volume of exptwtthe EC. Thus, even by the EC’s own
improper interpretation of Article 6.10, the EC haited that provision.

246 sampling reply from Bremnes Seashore to the Cosiatis8 November 2004. Exhibit NOR-38.
247 |n the Provisional Regulation, para. 54, the Eaest that the total volume of exports of the praduc
concerned from Norway to the EC was 362,492,000 kg.
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B. The EC Violated Articles 2.2 and 2.2.1 of the Amumping Agreement by Failing
to Determine that Below Cost Sales Were Made at@sithat Did Not Permit the
Recovery of Costs within a Reasonable Period of &im

(1) Introduction

332. The EC violated Articles 2.2 and 2.2.1 of #heti-Dumping Agreemeritecause, in
deciding that it could construct normal value fiwefcompanies, it discarded below-cost sales
without first determining that the sales were matprices that failed to provide for the
recovery of costs within a “reasonable period wieti. As a result, the EC did not properly
establish that it was entitled to resort to coretrd normal value under Article 2.2.

333. Norway, first, provides an overview of the condiisan Articles 2.2 and 2.2.1 that
must be met before an authority can construct novalae. Norway then demonstrates that

the EC failed to satisfy these criteria.

(i) The EC’s Obligations under Articles 2.2 and 2.4.1he Anti-Dumping
Agreement

(@  Overview of Articles 2.2 and 2.2.1 of the Anti-DumgpAgreement

334. Atrticle 2.1 of theAnti-Dumping Agreememirovides that “dumping” is determined on
the basis of a comparison between the export pfiegproduct and the domestic sales price
of the like product when sold “in the ordinary ceeiof trade”.

335. Atrticle 2.2 identifies two circumstances in whicke@nparison cannot be made with
the price in domestic sales made “in the ordinanyrse of trade”. These are where: (1) there
areno domestic sales in the ordinary course of trad@)pthe volume of those salest

low to permit a proper comparison with export pAteIn either of these circumstances, an
authority is permitted to construct normal valuetlom basis of costs of production plus an
amount for selling, general and administrative (&8G) costs and for profits; or the

authority may determine normal value on the baksales in a third country market.

336. For purposes of assessing whether there is aigufficolume of sales in the ordinary
course of trade under Article 2.2, Article 2.2.ltloé Anti-Dumping Agreemersets forth

circumstances in which an investigating authorigyrtreat domestic sales transactiona@s

248 |n terms of footnote 5 of thénti-Dumping Agreemensales of the like product for consumption in the
domestic market are normally considered as sufftafehey constitute 5 percent or more of the saitthe
product under consideration to the importing Member
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being in the ordinary course of trallg reason ofprice. These transactions may be
disregarded under Article 2.2 in assessing thecseificy of sales in the ordinary course of

trade. Article 2.2.1 is worth quoting in full:

Sales of the like product in the domestic markehefexporting country
or sales to a third country at prices below pet (fiied and variable)
costs of production plus administrative, sellimgl general costs may be
treated as not being in the ordinary course oftitadreason of price and
may be disregarded in determining normal valoly if the authorities
[footnote omitteddetermineghat such sales are made [1] within an
extended period of tifid2] in substantial quantiti€sand [3] areat prices
which do not provide for theecovery of all costwithin a reasonable
period of time If prices which are below per unit costs attihee of sale
are above weighted average per unit costs forg¢heg of investigation,
such prices shall be considered to provide forvenpof costs within a
reasonable period of time. (emphasis added)

*The extended period of time should normally be yewr but shall in no case be less
than six months.

®Sales below per unit costs are made in substantiitities when the authorities
establish that the weighted average selling pricgbetransactions under consideration
for the determination of the normal value is betbe weighted average per unit costs, or
that the volume of sales below per unit costs gTEs not less than 20 per cent of the
volume sold in transactions under consideratioritferdetermination of the normal
value.

337. Thus, Article 2.2.1 authorizes an investigatinghauty to treat below-cost domestic
sales as not in the ordinary course of trade l& authority “determine[s]” that three

cumulative conditions are met. Under these comalti below-cost sales must be made:

. within an extended period of time;
. in substantial quantities; and,
. at prices that do not provide for the recoverglbtosts within a reasonable

period of time.

338. Under Article 2.2.1, unless these three conditemesall met, below-cost sales must
be treated as made in the ordinary course of tradéat event, an authority must include
the below-cost sales in the volume of sales irotidénary course of trade for purposes of
assessing whether normal value can be construoskef drticle 2.2. The three cumulative

conditions, therefore, serve to distinguish thoslew-cost sales thaire in the ordinary
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course of trade (which must be included under Aat&2) from those that aret (which

may be excluded).

339. Norway notes that Article 2.2.1 requires that th#harity “determiné that the
cumulative conditions are all met. WS — Corrosion-Resistant Stetlle Appellate Body

stated that “the dictionary definitions of [‘detén@’] include ‘[c]onclude from reasoning or
investigation, deduce’ as well as ‘[s]ettle or diec(a dispute, controversy, etc., or a sentence,
conclusion, issue, etc.) as a judge or arbité?” According to the Appellate Bodly,
“determinations” by an investigating authority mbstset forth in adequately reasoned
conclusions that explain, among others, how thesfaapport the determinatiérf,

340. Thus, pursuant to Article 2.2.1, where an authatisgards sales as not being in the
ordinary course of trade by reason of price, itinses$ forth a determination — supported by a
reasoned and adequate explanation — demonstratinthe three conditions in that provision

have been met.

(b) Cost Recovery under the Third Condition in Arti2l2.1 of the Anti-
Dumping Agreement
341. In this dispute, Norway claims that the EC discdrdertain below-cost sales as not
being in the ordinary course of trade, without deiaing that thehird condition in Article

2.2.1 was satisfied. The first two conditions iriéle 2.2.1 are not at issue.

342. As described in paragraph 337, the third condiiermits the exclusion of sales from
the ordinary course of trade only if the authodgtermines that the sales prices do not
provide for cost recovery “within a reasonable permf time”. This condition recognizes
that goods may be sold at a price that is belowupércosts when these costs are measured
over ashorterperiod of time, but nevertheless at a price thabisve per unit costs when
measured over langer, “reasonable” period. The third condition, theref acknowledges

that a producer’s costs fluctuate over time.

343. There are many reasons why below-cost prices aldd for cost recovery within a
reasonable period of time. It could be becausduymiton volumes are low during a
particular period due to a cyclical downturn. Aseault, per unit fixed costs are high during

249 Appellate Body Report)S — Corrosion-Resistant Stephra. 110.
20 appellate Body Report)S — Softwood Lumber IV (Article 21.5— Canagmra. 98.SeeSection Il above.
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the downturn. However, the sales price may beceifitly high to recover costs over a
reasonable period of time when production volumesgase. Another example could be
where a producer incurs high marketing costs dutiegP to improve market share. The
temporarily higher marketing costs may push per costs above the market price during the
IP. However, the price may be sufficiently highrégover costs averaged over a reasonable

period of time.

344. Thus, by permitting cost recovery over a “reasoagigriod of time”, Article 2.2.1
ensures that below-cost sales are not treatediag datside the ordinary course of trade
simply because costs were measured during a pe&thed they were unusually high.

345. Norway now examines the duration of the “reasorigteeiod in light of the relevant
text and context. The relevant dictionary meamih{yeasonable” is “[o]f such an amount,
size, number, etc., as is judged to be appropoiaseitable to the circumstances or
purpose.®! This suggests that reasonableness is a relativeept that must be understood
in light of the particular circumstances. The Algte Body has interpreted the term

“reasonable period” in this way in tienti-Dumping Agreement

The word “reasonable” implies a degree of flextiithat involves
consideration of all of the circumstances of aipaldar case. What is
“reasonable” in one set of circumstances may ptov less than
“reasonable” in different circumstances. This sgjg that what
constitutes a reasonable period or a reasonabde.tinshould be defined
on a case-by-case basis, in the light of the spegitumstances of each
investigation.

In sum, a “reasonable period” must be interpretatsistently with the
notions of flexibility and balance that are inhdrgmnthe concept of
“reasonableness”, and in a manner that allowsdooant to be taken of
the particular circumstances of each c¢ase.

346. The “flexibility and balance” inherent in the tefneasonable” dictate that the
duration of the “reasonable period of time” mayyfom investigation to investigation,
depending, among others, on factors relating tgtbduct, the producer or exporter, and the
industry at issue. In each case, the authorityt metermine the duration of the appropriate

“reasonable” period.

21 The Oxford English Dictionand.A. Simpson and E.S.C. Weiner (eds.) (ClarerRtess, 1989,"3ed.),
Volume XIII, page 291 (¥ column). Exhibit NOR-52.
2nppellate Body Report)S — Hot-Rolled Stegparas. 84 and 85.
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347. The context supports the view that the duratiothefreasonable period is not fixed
by the treaty. The first condition in Article 2Z1Zor excluding sales from the ordinary course
is that they must be made “within artendegeriod of time”. Footnote 4, which is attached
to the term “extended period”, provides that thetéaded period of time shoulbrmally be
one yearbut shall in no case be less than six months.™extended” period is, therefore,

given a “normal” duration in the text.

348. Atrticle 2.2.1, therefore, refers to two differembé-periods using two different words
— “extended” and “reasonable”. In footnote 4, dnafters defined the “normal” duration of
the “extended” period but they provided no equimallanguage to define the “normal”
“reasonable” period. Had the drafters intendedweeperiods to be of identical duration,
they would have used identical wording to definehgaeriod, and they would have applied
footnote 4 to the term “reasonable” period. Howetleey did not. The rules of treaty
interpretation require that the textual differenmsgarding these two periods be reflected in

different meanings for the terms “extended” andsanable”.

349. The absence of a defined duration for a “reasofi@eleod — in contrast with the
expression of a defined “normal” duration for anténded” period — suggests that there is no
pre-defined “normal” “reasonable” period.

350. The context in the last sentence of Article 2.2sb andicates that the@inimum
permissible duration of the “reasonable” periodadsg|the duration of the investigation period

(“IP™). That sentence provides:

If prices which are below per unit costs at theetioh sale are

above weighted average per unit costs for the plesio

investigation such prices shall be considered to provide for

recovery of costs within a reasonable period oé&ti@emphasis

added)
351. This provision envisages one particular situatrowhich cost recovery is deemed to
occur within a reasonable period. That situatowhere the sales prices are “above” the
“weighted average per unit costs for the periotheéstigation”. In that event, the sales
“shall bé treated as “in the ordinary course of trade”.uhif prices are above average costs
for the IP, the prices are deemed to recover cdstthat event, the authority cannot exclude

the sales from the ordinary course, for examplejdigrmining that a “reasonable” period is
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shorterthan the IP. The second sentence does not, hovafene the “reasonable” period

exhaustively and, in particular, does not addressitaximum duration of that period.

352. In sum, under Article 2.2.1, the authority must makreasoned determination of the
reasonable period in light of the circumstancethefinvestigation, taking into account, for
example, the product, the producer or exporter,thadndustry concerned.

(i)  The EC Failed to Determine that Sales Excluded fileenOrdinary Course
Were Not Made at Prices Providing for Cost Recowvétkiin a Reasonable
Period of Time

353. Norway submits that the EC violated Article 2.2flle Anti-Dumping Agreemettty
excluding sales from the ordinary course withouedaining that these sales were made at
prices that fail to provide for the recovery of towithin a “reasonable period”, as required
by Article 2.2.1. Norway will review the EC’s deteination, before explaining the EC’s

failure to respect Article 2.2.1.

(@  Overview of the EC’s Determination

354. In deciding whether domestic sales were not irotidenary course of trade by reason
of price, the EC applied a profitability test a¢ level of sub-types of the prodi#et. Under

that test, the EC proceeded in two stages. Ifitstestage the EC determined whether an
individual sales price to an unrelated party wasaétp or above the company’s average cost
of production (“COP”) for the sub-type of the pratland, on that basis, calculated the
percentage of profitable sales made to unrelatetepas a proportion of total sales. Second,
the EC calculated the weighted average price df sab-type of the product and compared it
to the COP for that sub-type.

355. Inthe second stage, with the information obtaiimetthe first stage, the EC
determined which one of three alternative method®uld use to calculate normal value for

a particular product sub-type using the followimigetia:

o] normal value was calculated on the basiallbfaleswhere: (1) the volume of
profitable sales exceeded 80 percent of the tatabs/olumeand(2) the
weighted average price was equal to or above the &0

23 The EC’s profitability test is set forth in thedRisional Regulation, paras. 22 to 26.
%4 provisional Regulation, para. 23.
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o] normal value was calculated on the basialloprofitable salesvhere the
volume of profitable sales was 10 per cent or nobtde total sales volume,
even where the weighted average price was below;EGind,

0 normal value wasonstructedandall sales were rejectedy reason of price
where the volume of profitable sales representssitiean 10 per cent of the
total sales volum&®

356. The EC applied this profitability test to five coarpes that it determined had a
sufficient volume of domestic sales, pursuant toche 2.2 and footnote 2 of thnti-
Dumping AgreementFor four of the five companies, for all produstpges, the EC rejected
all domestic sales as not in the ordinary courseehgon of price, and constructed normal
value; for the fifth company, the EC did the samedl but one product type’

(b) The EC Failed to Determine that Costs Could NoRBeovered within
a Reasonable Period

357. The EC violated Article 2.2.1 because it did natt&trmine” that the five companies’
rejected domestic sales were made at prices thatadiprovide for a recovery of all costs
within a reasonable period of time. As a reshlk, EC improperly rejected domestic sales as

not in the ordinary course.

358. To recall, a determination must be set forth irsog@@d conclusions that explain
adequately how the authority arrived at the deteation on the basis of the facts in the
record?®® The explanation must leave nothing “merely imple suggested; it must be clear

and unambiguous [as well as] straightforwait".

25 provisional Regulation, para. 24. Calculatingmairvalue based only on profitable sales has teetedf
increasing normal value and pushing up the dumpiargin.

%% provisional Regulation, para. 25.

%7 provisional Regulation, para. 29. For three ottmenpanies, the EC constructed normal value bedhese
volume of domestic sales was insufficient, purstamrticle 2.2 and footnote 2 of thnti-Dumping
Agreement The EC did not apply the profitability test teese companiesSeeDefinitive Disclosure to Fjord
Seafood, 28 October 2005, Annexes 2 and 3 (ExmMBIR-28); Definitive Disclosure to Marine Harve28
October 2005, Annex 3, Worksheet “dumpcalcdef” (BRINOR-53); and Definitive Disclosure to PFN, 28
October 2005, Annex 2 (Exhibit NOR-54for two further companies, the EC did not calcuéaprovisional
margin;seeProvisional Regulation, para. 37. The EC deteechian individual margin for one of these
companies in the Definitive Regulation, construgtimormal value for all product types on the groutidd the
company made no sales of the like product in tlénary course of trade for any of the product typ®se
Definitive Disclosure to Sinkaberg, 28 October 2086nex 11, page 2. Exhibit NOR-29.

8 geepara. 339 above.

29 pppellate Body Report)S — Line Pipeparas. 194 and 217; Appellate Body Repd8,— Steel Safeguards
paras. 296 and 442.
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359. The EC'’s profitability test simply does not mentitwe “recovery” of costs “within a
reasonable period”. It does not state the durdtiahit determined was the “reasonable
period” in this investigation. Much less does H provide an unambiguous explanation of
why the prices of the sales it discarded did novjole for the recovery of costs within that
period. It is not acceptable for a required deteation to be set forth implicitly, without a
reasoned and adequate explanation. By failingttdosth a determination regarding the cost

recovery condition, the EC violated Article 2.2.1.

360. Even if “implicit” determinations were permissibl@der theAnti-Dumping
Agreemen{quod no, the EC has not made any implicit determinatiegarding cost
recovery. No part of the EC’s profitability testnfies that below-cost sales prices do not
provide for cost recovery within a reasonable meridblorway will briefly examine the three

different aspects of the test set forth in paragi@fb above.

(b)(i) The “weighted average price test” does not conggita cost
recovery test

361. One aspect of the EC’s profitability test involveetermining whether the weighted
average price of all sales of a product sub-type pedow the cost of production for thed®.
This “weighted average price test” does not esthlihat below-cost prices failed to provide

for cost recovery within a reasonable period.

362. Under this test, the EC assesses whether costeareeredvithin the period of
investigation It, thereforeassumeshat the “reasonable period” under Article 2.2.1
necessarilyequalsthe IP. As a matter of treaty interpretations tissumption is
unwarranted. If the “reasonable period” and therigad of investigation” were necessarily to
be equated, the drafters would not have choseerdiff words to refer to them. Or, at the
least, they would have added text, for examplethén footnote, to clarify that the two

periods were necessarily equal. They did not do so

363. Instead, as set out in paragraphs 345 to 352 ré&as6nable period” is a flexible
concept that varies according to the circumstantése investigation. Thus, under Article
2.2.1, before discarding sales as not in the ordicaurse, the EC was obliged to consider

whether — “in the light of all the facts and circstiamces” — prices provided for the recovery

#0geepara. 355 above, first bullet.
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of costs within a “reasonable” periéf. A mechanistic assumption that the “reasonable

period” equals the “period of investigation” doex meet this requirement.

364. Furthermore, the EC’s weighted average price sgeshifact, set forth in footnote 5 as
a means for determining compliance with seeondcondition in Article 2.2.1, namely that
below-cost sales are made in “substantial quastiffé In Article 2.2.1, the “substantial
guantities” condition is separate and distinct frili@third condition regarding cost recovery
within a reasonable period. Moreover, the draftikadsnot provide that the weighted average
test in footnote applies equally to the third coiodiin Article 2.2.1. The independent
character of these conditions must be respected.

(b)(ii) The 10 % and 80 % volume tests do not constitigerecovery
tests

365. The other aspects of the EC’s profitability testalve establishing whether the
proportion of profitable sales of a product subetgxceeds defined thresholds, namely 10
percent and 80 percent of total sales of that gpb2f® Again, these “volume tests” do not
verify whether below-cost sales are made at pticaisdo not provide for cost recovery

within a reasonable period.

366. Under the volume tests, the EC simply establishesi@ of thequantityof profitable
sales to thguantityof loss-making sales. The volume tests are, tbexgerelated to the
guantity of below-cost sales. This is confirmedidytnote 5, which also sets forth a volume
test for demonstrating compliance with the “subsggquantities” conditiof>* Again, if the
drafters had intended to equate the “substanti@hiiies” and the “cost recovery”

conditions, they would not have included them gmaesse conditions in Article 2.2.1.

#1gee, by comparisoAppellate Body Report)S — Hot-Rolled Stegpara. 89.
%2 geepara. 337 above. Footnote 5 provides that:

Sales below per unit costs are madesubstantial quantitiesvhen the
authorities establish thathe weighted average selling price of the
transactions under consideration for the determmaif the normal value
is below the weighted average per unit coststhat the volume of sales
below per unit costs represents not less than P@ge of the volume sold
in transactions under consideration for the deteation of the normal
value. (emphasis added)

23 geepara. 355 above, first, second and third bullétso
%4 Footnote 5 provides that sales are made in “sobiatajuantities” if the volume of below-cost salest least
20 percent of total sales.
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367. Furthermore, a volume test is inapt to demonstratepliance with the cost recovery
condition in Article 2.2.1. In considering whethmices provide for cost recovery within a
“reasonable” period, an authority must examineast two factordirst, the amount by

which sales prices are below cost aseondthe possible evolution of costs within the
reasonable period. Merely establishing the ov@ralportion of loss-making sales during the

IP provides no indication, whatsoever, with respecthese factors.

368. For example, a volume test could show that thegmtam of loss-making sales is 90
percent, with the remaining 10 percent of saled abh profit. Without further information,
these data do not demonstrate that the below-csisfail to provide for cost recovery
within a reasonable period. It could be that, dedpe very large volume of loss-making
sales, the extent of the loss is very small, ardetis a reasonable prospect that costs will
soon decline slightly. In these circumstancesptiges of the large volume of loss-making
sales could well provide for cost recovery withireasonable period.

369. The EC’s volume tests are not, therefore, a mehdstermining that below-cost
sales are made at prices that do not provide fetrrecovery within a “reasonable period of

time”, within the meaning of Article 2.2.1.

(iv)  Conclusion

370. In this dispute, the EC has discarded virtuallyodlhe domestic sales of five
companies as not in the ordinary course of tradesagon of price, without satisfying the
conditions in Article 2.2.1 of thAnti-Dumping AgreementSpecifically, the EC failed to
determine that below-cost domestic sales were rabdaces that did not provide for the
recovery of costs within a “reasonable period wiefi. As a result, the EC did not establish
that it was entitled to discard any of the five @amies’ sales as not in the ordinary course of

trade. The EC, therefore, violated Article 2.2flthe Anti-Dumping Agreement

371. In consequence, the EC improperly determined, uAdesle 2.2, that it could
construct normal value, for some or all producesydor the five companies. In short, in
deciding that there were either no sales of thee ifoduct in the ordinary course trade or that
the volume of those sales was too low to permitopgr comparison, the EC improperly
excluded below-cost sales from its assessmentoutitietermining that it was entitled to do
so under Article 2.2.1. The EC, therefore, alsmated Article 2.2.
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C. The EC Violated Article 2.2.2 of the Anti-Dumpinggkeement by Rejecting Actual
Data Relating to Selling, General and AdministravCosts and Profits Because of
the Low Volume of Sales

(1) Introduction

372. The EC resorted to constructed normal value fogrdahing the dumping margins of
all ten investigated producers. Article 2.2 of A&mwi-Dumping Agreemermirovides that
constructed normal value equals the cost of praolugius reasonable amounts for SG&A
costs and for profits. In several instances, lnudating amounts for SG&A costs and profits,
the EC refused to use actual sales data as repoytind investigated producers because the
volume of those sales was too low. The rejectioactual SG&A and profits data violates
Article 2.2.2 of theAnti-Dumping Agreemenbecause this provision does not permit the

rejection of actual sales data on the groundsthigasales volume is too low.

373. Norway reviews the EC’s determination before sgttorth the EC’s violation of its

obligations under Article 2.2.2 of thnti-Dumping Agreement

(i) Overview of the EC’s Determination

374. In the questionnaire responses, the investigatedigcers submitted amounts for
SG&A costs and for profits on the basis of actads data. To decide whether these data
could be used to construct normal value, the E@néxad whether the amounts submitted
were based on what it called “reliable” d&ta. A key component of the EC’s reliability test
assessed whether the data pertained to sufficilmg volumes of domestic sales. For at
least eight producers, for some or all product syplee EC rejected the amounts submitted
for profits as unreliable and, for one companyejected the submitted SG&A co$f§. In so
doing, the EC improperly rejected actual data [r@rig to sales in the ordinary course of
trade on the ground that the volume of those saésstoo low. Norway reviews separately
the EC’s findings on rejection of actual profitsaland SG&A data.

provisional Regulation, para. 26.

%% The EC rejected the actual SG&A data in the céstydroteck. SeeDefinitive Disclosure to Hydroteck, 28
October 2005, Annex 2, section 2.1 under the heggt8elling, general and administrative costs (SGA)”
Exhibit NOR-45. With regard to profits, it appe#inat the EC rejected the actual data for all Hraed
companies.Seethe Provisional Regulation, para. 30, as definijiv®nfirmed by the Definitive Regulation,
para. 11.
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@) Rejection of Actual Profits Data Due to Low VoluGades

375. For profits, the EC’s reliability test involved teame two step “representativeness”
and “profitability” tests that the EC had applieddecide whether it could construct normal
value under Atrticle 2.2°’

376. First, the EC considered whether the actual profit nmargported by the investigated
companies pertained to eepresentativevolume of domestic sale€§® The EC considered
that domestic sales were representative when Gtiaé domestic salesolumeof each
exporting producewas at least 5%f its total export sales to the Community” (empsas
addedY®® If domestic sales were less than 5 percent cbrgales, the EC rejected
producer’s actual profits data because of the lolume of sale§’”° As far as Norway
understands, this “representativeness” test isdhee test that EC applied, under footnote 2
of Article 2.2, in determining whether thelume of domestic sales was too lowse actual

sales to determine normal value.

377. Secondfor companies with “representative” sales, thedp@lied a profitability”

test to determine whether there were sufficient elstia sales in the ordinary course of
trade?’* Under this test, the EC rejected the producertsa profits datéf the volume of
profitable sales amounted to less than 10 percétitetotal volume of salé&’ In that

event, the EC, considered that there wersales in the ordinary course of tratteat could
provide actual sales data. For example, if profgalomestic sales in the ordinary course of
trade amounted to just 9 percent of total domesties, the EC rejected all these sales. The
EC then determined the amount for profits by reseuo an alternative method under Article
2.2.2(iii) that did not rely on the producer’s aaitprofits date’>

378. In application of these tests, the EC concludet] fbaat least eight producers, there

were no sales in the ordinary course of trade @vtlume of sales was too low to permit a

%7 provisional Regulation, paras. 22 to 25 set fiteh“representativeness” and “profitability” test/ith
respect to the amount for profits in constructiogmal, para. 27 states “[flor companies with oJeral
representative sales, the profit margin was deterdhon the basis of domestic sales of those tyasmere
sold in the ordinary course of trade. For thisgose, the methodology set out in recital 22 to 25 applied.”
28 provisional Regulation, paras. 26 and 27. Thésbéity” test used in the Provisional Regulatioms
confirmed in the Definitive Regulation, para. 11.

29 provisional Regulation, paras. 19 and 21.

20 provisional Regulation, para. 19.

"1 provisional Regulation, para. 27.

272 provisional Regulation, para. 25.

273 provisional Regulation, para. 28.



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pa@® 1

proper comparison, for some or all product typébee because the volume of domestic sales
was not sufficiently “representative” or because tblume of profitable sales was below the
10 percent threshold. In either case, the EC tesjleactual sales data because of the low

volume of sales to which it pertained.

379. Instead of using actual profits data, the EC appdigorofit margin of 8% of turnover,
under Article 2.2.2(iii), on the ground that thigds considered the minimum level that

would be achievable for a viable industfy*

(b) Rejection of Actual SG&A Costs Data Due to Low WaiSales

380. In contrast to the EC’s explanation regarding #jeation of actual profits data, the
EC does not explain in either the Provisional erErefinitive Regulation how it assessed
whether theactual SG&A dataeported by investigated producers could be usedudrposes
of Article 2.2.2. In the Provisional Determinatjdhe EC stated only the conclusion of its
analysis, namely, that the company-specific infaromaprovided by the investigated
producers could be used “provisionally” to deterenihe amount for SG&A costs in order to

construct normal valu€? In the Definitive Determination, the EC confirmtis finding?’®

381. However, the Provisional and Definitive Regulatiomsorrectly suggest that the EC
accepted the actual SG&A data reportealbyhe investigated producers. In fact, the EC
rejected the actual SG&A data for one investigattpany, PFN. In PFN’s company-

specific definitive disclosure, the EC stated:

277

[[xx.xxx.xx.“""]] (emphasis added)

382. Thus, contrary to the misleading statement in taguRations, the EC improperly
rejected actual SG&A data for PFN, because themelaf domestic sales was deemed to be
too low and because, from this, the EC concludatribne of the domestic sales were in the
ordinary course of trade. For PFN, the EC caledl@n amount for SG&A costs on the basis
of the SG&A costs of other producers, under Art2.2(ii).

27 provisional Regulation, para. 30: The DefinitivegRlation, para. 11, confirmed “the provisional dosions
[...] as set out in recitals 19 to 31 of the ProwisibRegulation”.

“"5 provisional Regulation, para. 31 (“For determioatdf a reasonable amount for SG&A, the Commission
considered that the company specific informatiasvjated by exporting producers could provisionakyused
at this stage.”).

278 Definitive Regulation, para. 11.

217 Definitive disclosure to PFN, 28 October 2005, Aril, pages 2-3, heading “Selling, General and
Administrative Expenses. Exhibit NOR-54.
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383. Finally, Norway notes the striking contrast betwé#sn EC’s treatment of actual
profits data and actual SG&A data. The EC rejetitedeported actual profits data for at
least eight producers because the data was n@blel due to the low volume of domestic
sales or the low volume of profitable domestic salelowever, at the same time, for most
producers, the EC accepted the reported actual SG&#s which were, presumably, based
on exactly the same domestic sales transactiohspiparently provided “unreliable” profits
data. Thus, when it came to profits, the domestiesdid not meetthe EC’s understanding
of the conditions in Article 2.2.2; yet, when itnca to SG&A, these same satéd meet

those conditions. The EC does not explain how'oy this discrepancy arose.

(i)  The EC Violated Article 2.2.2 of th&nti-Dumping Agreemetrity Rejecting
Actual Sales Data Because of the Low Volume of Sale

(@) The EC’s Obligations under Article 2.2.2 of the iADtimping
Agreement

384. Atrticle 2.2 provides that, in defined circumstanaas investigating authority may
construct normal value on the basis of costs afigection in the country of origin plus a
reasonable amount for SG&A costs and for proffigticle 2.2.2 sets forth rules governing
the calculation of amounts for SG&A costs and fafips. It provides in relevant part:

For the purpose of paragraph 2, the amounts forrasimative, selling and
general costs and for profghall be based oactual datapertaining to
production and salas the ordinary course of tradef the like product by the
exporter or producer under investigation. (emphadded)

385. Thus, in determining amounts for SG&A costs andpiwfits, the authority is obliged
to (“shall’) use actual data provided it pertains to “safethe ordinary course of trade”.
Thus, like paragraph 6 of Annex Il, Article 2.2eflects “a clear preference” in tieti-
Dumping Agreemerior the use of “first-hand information” that istsuitted by the

investigated producers and exportgfs.

386. In this dispute, Norway claims that the EC imprdpegjected actual sales data under
Article 2.2.2 on the ground that the volume of dstiesales to which the sales data related

was too low. In sum, the EC concluded that actalds data could not be used if:

2’8 panel reportiexico — Ricgpara. 7.238.
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. domestic sales amounted to less than 5 percexpoftesales of a particular

product sub-type; or

. profitable domestic sales amounted to less thgmet€ent of total domestic

sales of a product sub-type.

387. In both cases, the EC's test is based on the Idunw of sales from which the actual
data has been derived. The panel and the App@&tadg inEC — Tube or Pipe Fittings
addressed squarely whether actual data can beeejeader Article 2.2.2 because it pertains
to a low volume of domestic sales. They ruled #rainvestigating authority must use
“actual SG&A and profit data for sales in the oatycourse of trade” if such sales exist,

irrespective of the volume of the salés

388. In other words, they rejected the view that actizah from a low volume of domestic
sales is not a reliable basis for calculating SG&Ats and profits, provided, of course, that
the low volume involves sales in the ordinary cewstrade. The panel and the Appellate
Body, therefore, recognized that low-volume doneesdiles cannot, by reason of the volume,

be treated as not in the ordinary course of trade.

389. The dispute ireC — Tube or Pipe Fittingalso concerned an anti-dumping measure
imposed by the EC. In that anti-dumping investaatthe EC calculated SG&A costs and
profits, under Article 2.2.2, on the basis of attletapertaining to the low volume of
domestic sales that it had concluded was insuffidier determining normal valuender
Article 2.2. Thus, the EC adopted a position canytto the position it took in the salmon

investigation.

390. In EC — Tube or Pipe Fitting8razil claimed, under Article 2.2.2, that t&€ had
improperly relied on “low volume” sales, given thihé EC had concluded that the sales

volume was too low “to ‘permit a proper comparisohprices under Article 272°%°

391. For its part, thé&C “admit[ted] that it used data relating to ‘lowlyme’ sales in
establishing the profit margins under the chapdarticle 2.2.2” but argued “that this

approach is envisaged by the chapeau of Article2vehich requires (and permits) solely the

219 pppellate Body ReporEC — Tube or Pipe Fittingpara. 97.
280 appellate Body ReporEC — Tube or Pipe Fittingpara. 87
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exclusion of sales not made ‘in the ordinary cowfsteade’ in establishing the amounts for

profit and SG&A in constructing normal valug&”®

392. On appeal, the EC rightly emphasized the differendanguage between Atrticle 2.2

and Article 2.2.2. Norway believes that the EGiarguments are worth quoting in full:

The text of Article 2.2 separately identifies “lomlume” sales and sales not
made “in the ordinary course of trade”, therebyidgiishing the two types of
sales. The chapeau of Article 2.2.2, however, &sgly excludes data relating
to sales not made “in the ordinary course of trabdat makes no mention of
data relating to low-volume sales, indicating tih@laces no restriction on the
inclusion of such sales. Similarly, the Europeam@unities states that sub-
paragraphs (i) and (ii) of Article 2.2.2, whichatd to the construction of
normal value, do not mention the exclusion of deatating to low-volume
sales.

The European Communities argues that there isanedtexplanation for
excluding non-representative sales from a normlalevbased on saj@ices
while at the same time including them in a nornadue that i<onstructed
Typically, the dumping margin for a product is ecdéded by determining a
weighted average of the dumping margins for difiexersions of the like
product on the basis of the volume and the pricexpbrtsales. If the
domestic sales volume for a particular versiormsl§ there is a greater risk
of atypical prices affecting the calculation, besmprices from those low-
volume sales will be weighted according to &x@ortsales of the product
rather than the domestic sales. In contrast,dlaive volume otlomestic
sales (in the exporting country) of different vers of a like product is taken
into account in the construction of normal valuedwse SG&A and profit
data from all versions of the like product are virtigveraged according to
domestic sales. Thus, the fact that a small volofrae version of the
product is sold at atypical prices will have a espondingly small effect on
the profit margin used in constructing normal valUlédne European
Communities argues that this rationale for theeddht treatment of low-
volume sales under Articles 2.2 and 2.2.2 is itatsd by the present case,
where the effect of including the data in questiauld be to alter the profit
margin, and therefore the dumping margin, by omlg bundredth of one
percent®

393. The panel and the Appellate Body agreed with the Ee panel held that:

... a Member is not permitted to exclude actual dada a basis other than not
being made in the ordinary course of trade — froendalculation under Article
2.2.2. In contrast to the Article 2.2 chapeaurghg no explicit exclusion, in

%1 panel reportEC — Tube or Pipe Fittingpara. 7.122.
282 pppellate Body ReporEC — Tube or Pipe Fittingpara. 41.
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the Article 2.2.2 chapeau, of data relating toséhe volume of which was so
low as not to permit a proper comparison.

394. The Appellate Body also found:

If actual SG&A and profit data for sales in theioaty course of trade do
exist for the exporter and the like product undeestigation, an investigating
authority is obliged to use that data for purpasfesonstructing normal value;
it may not calculate constructed normal value uS@G£A and profit data by
reference to different data or by using an altéveanethod?®

In contrast to Article 2.2, the chapeau of Arti2l@.2 explicitly excludes only
sales outside the ordinary course of trade. Theradgsof any qualifying
language related to low volumes in Article 2.2.2lms thatan exception for
low-volume sales should not be read into Artic22?®° (emphasis added).

395. Thus, at the urging of the EC, the panel and thpeflpate Body held that, under
Article 2.2.2, SG&A costs and profits must be based low volume of domestic sales,
provided these are in the ordinary course of trddereover, because of the distinction
between low-volume sales and sales not in the argicourse, an authority cannot treat a
low volume of domestic sales as not in the ordiranyrse of trade simply because the

volume of sales is low.

(b)  The EC’s Failure to Respect the Obligations in @eti2.2.2

396. In this dispute, despite the position it tookd@ — Tube or Pipe Fittingshe EC read
an exception for low volume domestic sales intacket2.2.2. The EC discarded actual
SG&A and profits data, and resorted to an alteveatalculation method, solely on the
grounds that domestic sales were less than 5 gesterport sales or that the volume of
profitable domestic sales was less than 10 peafdntal sales. Under Article 2.2.2, the EC
was not entitled to reject actual sales data, esdrt to an alternative calculation method,
solely for these volume-related reasons. Nor ctheddEC conclude that there were no
domestic sales in the ordinary course of trade lyitbpcause the volume of those sales was
too low. Instead, Article 2.2.2 required the t&Gletermine whether there weney sales in

the ordinary course of trade included among:

283 panel reportEC — Tube or Pipe Fittingpara. 138.
284 Appellate Body ReporEC — Tube or Pipe Fittingpara. 97.
285 pppellate Body ReporEC — Tube or Pipe Fittingpara. 98.



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Padd 1

. the low volume of domestic sales that did not nileets percent

“representativeness” test set forth in paragraghave; and

. the low volume of profitable domestic sales thatmibt amount to 10 percent
of total domestic sales under the “profitabilitgst set forth in paragraph 377

above.

397. If there wereanysales in the ordinary course among these low-velsates, the EC
was obliged to base the amounts for SG&A costspaofits on actual data pertaining to
these sales. The EC did not take these stepsraptl/sesorted to the alternative
methodologies in Articles 2.2.2(ii) and (iii), wdht properly establishing that there were no

sales in the ordinary of trade.

(iv)  Conclusion

398. For these reasons, the EC violated Article 2.2.theAnti-Dumping Agreement
because the EC calculated the amounts for SG&As@rsl for profits on the basis of an
alternative methodology set forth in Articles 2(#)2and (iii), without properly determining
that these amounts could not be based on actuapeédtaining to sales in the ordinary course
of trade.

D. The EC Violated Article 6.8 and Annex Il of the AnDumping Agreement in its
Use of Facts Available to Determine Normal Value IFOne Sampled Company

(1) Introduction

399. The EC established normal value for Grieg Seafo8d“&rieg”) on the basis of
constructed normal value. In determining Grieg@RCand SG&A costs, the EC resorted to
facts available. However, in so doing, the ECefdito respect the conditions governing the
use of facts available in Article 6.8 and Annexfithe Anti-Dumping Agreementin

particular, the EC:

. rejected information that it was not entitled tgeot under paragraph 3 of
Annex II; and

. failed to take the procedural steps required bgagraph 6 of Annex Il before
resorting to facts available.
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400. In the following two sub-sections, Norway first prdes an overview of the EC’s
determination regarding the use of facts availédnlé€rieg (sub-section (ii)); and second,
sets out its arguments that, by having recoursacts available, the EC violated the
provisions of Annex Il and, therefore, Article @Bthe Anti-Dumping Agreemerfsub-
section(iii)).

(i) Overview of the EC’s Determination

401. The EC used facts available for two elements otthestructed normal value for
Grieg, namely, to calculate: (AlJeting costs and (b) itdinance costs

€)) Grieg’s Filleting Costs

402. Inthe Information Note on Cost of Production (‘dnfhation Note”) of 8 March 2005,
the EC indicated that, in its view, no filletingste were included in the accounts of Grieg
Seafood Rogaland (the salmon farming company witrénGrieg Seafood Grouf}® On

this ground, the EC added an additional amourtilfeting costs to Grieg’s COP. To
establish this additional amount, the EC used “pestunit information acquired from
another co-operating producer in Norway” (“the othducer”)?®” According to the EC,

the filleting costs of this unnamed other produgere [[xx.xxx.xx]] NOK/kg.

403. Inits comments on the Information Note, Grieg expdd that, during the IP, it had
not produced any filleted products of its own. Heaf Grieg’s filleted products had been
manufactured by an unrelated processing compaiigdcEriton?*® Grieg considered that it
had properly reported filleting costs and thatamy event, its per unit filleting costs were
lower than those added by the EC. Grieg supphiedEC with a letter from Triton
confirming the prices that Triton had charged Grokgring the IP, for producing filleted
products’® On this basis, Grieg calculated that its averam of producing filleted
products was [[xx.xxx.xx]] NOK/kg, that is, markgdbwer than the figure obtained by the

EC from the other producer.

286 Cost of Production Information Note to Grieg, 8iefa2005. Exhibit NOR-55.

87 Cost of Production Information Note to Grieg, 82005, point 4. Exhibit NOR-55.

88 Grieg’s Comments on the Cost of Production InfafamaNote, 16 March 2005, page 3. Exhibit NOR-56.
This explanation was reiterated in Grieg’'s Commentshe Provisional Disclosure of 27 May 2005, ratfte
Commission disregarded it for the purposes ofritvigional determination of 22 April 2005. ExhiNOR-57.
289 Grieg’s Comments on the Information Note on Cd$troduction, 16 March 2005, Enclosure 6. Exhibit
NOR-56.
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404. In the Provisional Disclosure to Grieg, the EC =esl in relying on the costs of the
other producer, but added that “the cost per ksledumay be re-examined during the
definitive stage®® However, despite Grieg’s continued objectionshatstage of the
Definitive Determination, the EC rejected the imf@tion submitted by Grieg, without any
further examination, on the grounds that “at thefication [Grieg] could not support the
statements made at a later d&f€."n the Definitive Regulation issued on 17 Janz096,
the EC did not even mention the rejection of tHermation and evidence on filleting costs

submitted by Grieg Seafood.

405. In sum, the EC took the view that Grieg did notargfiilleting costs and informed the
company of this perceived deficiency, for the fiiste, in March 2005 — long after the
verification visit in January 2005. In March, a®s as Grieg was informed of the perceived
deficiency, it provided the EC with additional imfieation. In October 2005, the EC rejected
the information submitted by Grieg in March, whestfrequested, because it had not been

verified in January, and then instead resortedit@ise facts available.

(b) Grieg’s Finance Costs

406. In its questionnaire repR7? Grieg indicated that the finance costs incurre@hbigg

Seafood Rogaland for the production of farmed salamoounted to [[xx.xxx.xx]] NOK.

407. In the Information Note, the EC took the view tt{gt was evidentfrom an analysis
of the Grieg Seafood Group accounts that finanstgsowithin the [...] accounts [of Grieg
Seafood Rogaland] had been understat&td'On the basis of this assertion, which it never
further substantiated, the EC rejected the infoionabn finance costs as submitted by

29 proyisional Disclosure to Grieg Seafood, Annextint 4. Exhibit NOR-58.

291 Definitive Disclosure to Grieg Seafood, 28 Octop@05, Annex Il. Exhibit NOR-16. The verificatiofsit
that the Commission referred to in this statemeunttaken place on 10 and 11 January 2005. Thbessgot
verification visits to the premises of the ten sidpNorwegian producers took place between 5 antb®0ary
2005, starting just two days after the deadlinesfdymitting questionnaire responses and well iraade of the
issuance of the Provisional Regulation. No furthemification visits to Norwegian sampled producksk
place after January 2005.

92 Grieg’s questionnaire reply, 3 January 2005, Attaent 9, Worksheet DMCOP. Exhibit NOR-59. Grieg
submitted revised versions of Worksheet DMCOP Jdtest on 11 January 2005, which is also provided
Exhibit NOR-59.

293 |nformation Note on Cost of Production to Grieg8dflarch 2005 (Exhibit NOR-55). Provisional
Disclosure to Grieg of 22 April 2005, Annex Il (ERit NOR-58)
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Grieg?®* The EC therefore re-calculated Grieg's financgtsand established that they
amounted to [[xx.xxx.xx]] NOK. For this calculatipthe EC used an interest rate of
[[xx.xxx.xx]] percent that was taken from the acotifor [[xx.xxx.xx]]. The EC also used

data from the year 2003, rather than from the itigason period?*®

408. Inresponse, Grieg explained that its reportedniteacosts were not understated, as
alleged by the EC. Grieg pointed out that EC haskl its evaluation of finance costs on
figures for 2003 only; however, nine out of the liweelP months were in 2004, and the
interest level in Norway had fallen dramaticallyddyout 3 percent between 2003 and 2004 to
an average for the IP of 3.5 percéfitMoreover, the average interest rate on Griegd®eaf
Rogaland’s debt was not the same as the averageshtate on the debt of the entire Grieg
Seafood Group. Grieg Seafood provided detailerbteakdown of the finance costs

sustained by Grieg Seafood Rogaland during thar@ provided supporting evidence.
409. In particular, Grieg explained that:

. the total finance costs borne by Grieg Seafood Rogaduring the IP
amounted to [[xx.xxx.xx]] NOK=*

. [[xx.xxx.xx; 1% and
. [Xx.xxx.XX]]:
> [[xx.xxx.XX]];
> [xx.xxx.xX]]; and

> [[xx.xxx.xx]]. 2%°

29 Information Note on Cost of Production to Grieg8dflarch 2005 (Exhibit NOR-55); Provisional Disalos
to Grieg of 22 April 2005, Annex Il (Exhibit NOR-%8and Definitive Disclosure to Grieg Seafood of 28
October 2005, Annex Il (Exhibit NOR-16).

295 Cost of Production Information Note to Grieg, 8rieta2005 (Exhibit NOR-55) The EC reiterated these
findings in the Provisional Disclosure to Grieg ea of 22 April 2005 (Exhibit NOR-58).

2% Grieg’s Comments on the Information Note on Cd$traduction, 16 March 2005, page 3 (Exhibit NOR-
56).

297 Grieg’s Comments on the Information Note on Cd$?roduction, 16 March 2005, page 3 and Enclosure 5
point 2. Exhibit NOR-56; reiterated in Grieg’s Comants on the Provisional Disclosure, 27 May 20@®5ep9.
Exhibit NOR-57.

2% Grieg’s Comments on the Information Note on Cd$troduction, 16 March 2005, page 3. Exhibit NOR-
56.

29 Grieg’s Comments on the Information Note on Cd$trmduction, 16 March 2005, page 3. Exhibit NOR-
56.
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410. Grieg commissioned its auditors to verify the aacyrof the amount of the net
finance costs incurred by Grieg Seafood Rogalandlfgroducts during the IRg.
[[xx.xxx.xx]] NOK, and submitted their finding®° Grieg also provided confirmation from
its main lender, the bank Sandnes Sparebank, ontheest paid to it during the IP
([[xx.xxx.xx]] NOK), and the interest rate appliéal eachirancheof this payment.e.
[[xx.xxx.xx]]. 3°* Finally, it provided the 2004 accounts of Griezaf®od Rogalantf? as

well as extracts from the accounts of the Grieg@ehGroup and Grieg Seafood Rogaland
for both 2003 and 2004°

411. For purposes of its final determination, the ECngjeal the methodology used to re-
calculate the finance costs of Grieg Seafifddlt stated that finance costs were based on the
average level of “the interest bearing loans fergkriod 2001 to 2003”. As the applicable
interest rate, the EC no longer used the rateeofaheg Seafood Group, but instead used the
“average interest rate used from the Norwegian 1@eBank” during the three-year period
from 2001 to 2003, namely 6.58%. This interest vaas almost double the documented rate
applied to Grieg Seafood Rogaland’s loans durirgifh Based on this methodology, the EC

calculated Grieg Seafood Rogaland’s finance casfpa xxx.xx]] NOK.3%?

412. The EC did not explain why it changed the methogploetween the Preliminary and
the Definitive Disclosure. In its Definitive Diszdure, the EC did not even mention, let alone
address, the explanations and further evidence isigloinby Grieg. The Definitive

Regulation is also completely silent on the EC’sisien to reject the information submitted

and its decision to use facts available to estaléiseg Seafood’s finance costs.

413. In summarythe EC rejected a figure supplied, explained araineented by the

investigated producer. Instead, it had recourdadis available without explaining why and,

300 5eepoint 2 of the auditors’ “Report on actual find&ign Enclosure 5 to the Grieg’s comments on the
Information Note on Cost of Production, 16 Marcl®20 Exhibit NOR-56.

301 Grieg’s comments on the Information Note on Cd$rduction, Enclosure 2,16 March 2005. Exhibit
NOR-56.

302 Grieg had submitted the 2003 accounts for thegS8ieafood Group and Grieg Seafood Rogaland as
attachment 12 to the questionnaire reply (ExhilitIN60). At the time of submitting the questionaaieply,
on 3 January 2005, the 2004 accounts were notvgdtahle.

393 Grieg’s Comments on the Provisional DisclosureM2i§ 2005. Exhibit C (Exhibit NOR-57).

304 Definitive Disclosure to Grieg, 28 October 2005\n&x 1, pages 1 and 2. Exhibit NOR-16
3%According to the EC the use of a three year avef@mgealculating finance costs was “because oflyear
cycle for producing salmon to harvest weight.” iDi¢tve Disclosure to Grieg of 28 October 2005, &rril.
Exhibit NOR-16.
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by using facts available, established an amourfirfance costs that was more than double

the amount reported by the company.

(i)  The EC Violated Article 6.8 and Annex Il of thati-Dumping Agreemerit
Using Facts Available for Grieg

414. TheAnti-Dumping Agreemersiets strict limits on the authorities’ right to oesto

facts available. Article 6.8 provides:

In cases in which any interested party refusessacie or otherwise does not
provide, necessary information within a reasongkelgod or significantly
impedes the investigation, preliminary and finaledinations, affirmative or
negative, may be made on the basis of facts availakhe provisions of
Annex Il shall be observed in the application a$ fharagraph.

415. Thus, an investigating authority may resort togaotailablesolely if an interested
party: (1) fails to provide necessary informatiomhim a reasonable period; or (2)
significantly impedes the investigatid. The role of Article 6.8 is thus to allow
investigating authorities to overcome “the dilemimavhich [they] might find themselves —
they must base their calculations of normal value export price on some data, but the

necessary information may not have been submitféd.”

416. According to the Appellate Body, Annex Il is “ingmrated by reference into Article
6.8".3% Annex Il contains a number of paragraphs thaosetletailed requirements,
regulating, among others, the circumstances inwarcauthority may resort to facts
available, and the steps that the authority mikst beefore resorting to facts available. A
violation of one of the paragraphs in Annex |l @sta violation of Article 6.8 itself. In this
dispute, the EC violated:

. paragraph 3 of Annex Il, because the EC failedke into account
information submitted by Grieg that it was requitedake into account; and

. paragraph 6 of Annex Il, because the EC failedke the procedural steps
laid down in that provision when it had decidedédsort to facts available;

3% seethe Appellate Body Report IdS — Hot Rolled Stegbara. 177.

397 panel reportEgypt — Rebarpara. 7.146.

308 Appellate Body Report)S — Hot Rolled Stegbara. 75.Seealso: Panel report)S — Steel Platgpara. 7.56
(“the provisions of Annex Il are mandatory [...] basa of the obligation to observe them set out itickr
6.8"); and Panel reporEgypt — Steel Rebgpara. 7.152 (to the effect that the phrase “dhalbbserved” in
Article 6.8 indicates that the parameters setoétrinex Il “must be followed”).
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417. The EC’s violations of each of these provisiond & examined in turn below.

(@) The EC Violated Paragraph 3 of Annex Il by ResgrtmFacts
Available

418. Paragraph 3 of Annex Il (“paragraph 3”) provides:

All information which isverifiable, which is appropriately submitted so that it
can be used in the investigation without unduecdities which issupplied in
a timely fashiopand, where applicable, which is supplied in a ion@dor
computer language requested by the authoritiesidt@ taken into account
when determinations are made.

419. Thus, the investigating authority must examine Wwaetnformation:

. is verifiable
. was submitted in amely fashionand
. can be usedithout undue difficulties

420. When these criteria are met, “the investigatindnatity may not conclude that
‘necessary information’ has not been provided”moust, instead, take the information into

account®®

(@)(i) Grieg’s Information on Filleting and Finance Costas
“Verifiable”

421. The first criterion laid down in paragraph 3 of Al is that “verifiable”
information must be used, subject to certain otloeditions. This criterion implies that an
investigating authority cannot reject informatiohagse “accuracy and reliability” can be
“assessed by an objective process of examinatiodaich is “capable of being

verified”.31°

422. The panel ilJS — Steel Platebserved that “verifiable” information need naot fact,

be the subject of amn-the-spovwerification®'! The panel noted that investigating authorities
are not obliged to conduct an on-the-spot veriftcatprovided they satisfy themselves as to
the accuracy of the information they &&.Thus, the panel said, “even in the absence of on-

39 panel reportyS — Steel Platepara. 7.55.
310 panel reportS — Steel Platepara. 7.71.
311 panel reportyS — Steel Platdootnote 67.
312 panel report)S — Steel Platdootnote 67.
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the-spot verification”, information is verifiabled, in practice, is verified by authoriti&s.
The panel irGuatemala — Cement dlso found that information that was not verife@dthe-
spot can nonetheless be verifiabe.An on-the-spot verification is, therefore, joste way

for an authority to verify information, but it iohtheonly way.
> Filleting Costs

423. Inthe present case, because the EC considereistiqgestionnaire response on
filleting costs was deficient, Grieg submitted inf@tion on 16 March 2005 on those costs —
as the EC requested in its letter accompanyingntieemation Note on Costs of Production
of 8 March 2005 The accuracy of that information was confirmedabyaccompanying

letter from Triton, Grieg’s supplier of filletingesvices.

424. The EC rejected the information in the provisiotkeiermination but suggested that it
would be “re-examined” prior to the definitive detenation®® However, in the Definitive
Disclosure, the EC rejected the information ongtraunds that “at the verification [Grieg]
could not support the statements made a later &Htérhus, despite requesting additional
information on filleting costs on 8 March 2005, adebpite suggesting that it would
undertake further examination, the EC rejectedrmédion submitted on 16 March because it
could not verify the information on-the-spot ondfd 11 January.

425. The EC, therefore, assumes that information isifieéte” solely when it can be
verified on-the-spat However, as the panelsWs — Steel PlatandGuatemala — Cement

(I held, information is “verifiable” without the neéor an on-the-spot verification. Thus,
the fact that information was not verified in Jaryudoes not mean that the information could
not be verified in March. The EC’s conception lué werifiability of information was

improperly narrow.

426. The EC does not indicate what steps, if any, iktimoverify the information
submitted by Grieg on 16 March 2005, despite itgysstion that it would “re-examine” the
information. Norway notes thatubsequernto the Provisional Determination on 22 April

33 panel reportyS — Steel Platdootnote 67.

314 panel reportGuatemala — Cement, Ipara. 8.252.

315 Grieg’s Comments on the Information Note on Cd$?rmduction, 16 March 2005, page 3 and Enclosure 6
Exhibit NOR-56.

318 provisional Disclosure to Grieg Seafood, Annexptint 4. Exhibit NOR-58.

317 Definitive Disclosure to Grieg Seafood, Annexgbint 4. Exhibit NOR-16.
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2005, the EC conducted furthem-the-spot verificationat the premises of six EC salmon
processors and processors’ associatidhdlorway is not aware of any further on-the-spot
visits conducted in Norway after the Provisionatémination. Short of an on-the-spot visit,
the EC could also have requested further informdtiom Grieg to confirm the accuracy of
the filleting costs submitted, assuming for somextained reason that the EC considered
that letter from Triton was not credible. For exden it could have requested invoices
confirming the costs. There is no indication titet EC even considered methods for

verifying the information that Grieg submitted.

427. Norway also notes that the EC’s failure to verifg information on filleting costs on-
the-spot in January stems from the fact that thelid@ot provide Grieg with advance notice
that it needed further information on filleting t®s- as it “should” have done under Annex I,
paragraph 7, of thanti-Dumping AgreementGrieg’s questionnaire response was filed on 3
January; on-the-spot verifications began in Noreay January; for Grieg, verification took
place on 10 and 11 January; and, the EC gave @Goeglvance notice that it required further
information on filleting costs. The letter fromifbn on filleting costs was submitted by
Grieg on 16 March 2005 in response to an EC left8March 2005. Thus, even if the EC
had given Grieg just seven days notice prior toothe-spot verification that it wished to
confirm its filleting costs, Grieg could very likehave provided the letter from Triton at the

verification visit.

428. In any event, the information Grieg submitted dieting costs was “verifiable”,
within the meaning of paragraph 3 of Annex I, dne EC has not offered any reasons to
suggest the contrary.

> Finance Costs

429. Norway now turns to Grieg’s finance costs. To Heaaresponse to the Information
Note and the provisional determination, Grieg sutediconsiderable information on its
finance costs. However, the EC did not provide r@agons, at all, for the rejection of that
information. The EC, instead, simply informed tmenpany of how it had re-calculated its
finance costs using interest rates from the Norare@lentral Bank. The absence of reasons

is particularly striking, given the quantity of armation submitted by the company between

318 Definitive Regulation, para. 7.
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the Information Note and the Definitive Disclosurehe EC simply acted as if Grieg had

never taken the time and trouble to submit therm&dion.

430. The information submitted by Grieg was perfectlpaale of being verified and the
EC has never suggested otherwise. To confirmaberacy of the information it provided,
Grieg submitted detailed evidence, including cexdifand audited information as well as
information confirmed by a letter from the compangank®'® The EC could have verified
the accuracy of Grieg’s information using that evide. Moreover, had the EC considered
that other steps were necessary to verify the mddion, it could have taken them. However,

it did not do so, choosing instead to ignore tHermation.

(a)(ii) Grieg Submitted Information on Filleting and Fin@€osts in
a Timely Manner

431. The second criterion laid down by Annex II(3) iathfor information submitted by a
party to be taken into account, it must be “suppirea timely fashion”. IfJS — Hot Rolled
Stee] the Appellate Body examined this timeliness ddte**° The Appellate Bodly, first,
noted that “timeliness’ under paragraph 3 mustdaal in light of the collective
requirements, in Articles 6.1.1 and 6.8, and in &nH, relating to the submission of
information by interested partie¥* It considered that “in a timely fashion” in paragh 3
was a reference to a “reasonable period” in ArticBor “a reasonable time” in paragraph 1
of Annex Il. In other wordsijnvestigating authorities should not be entitled¢ject
information as untimely if the information is sulitead within a reasonable period of

time."322

432. The Appellate Body went on to reason that “[t|hedvseasonable’ implies a degree
of flexibility that involves consideration of alhé circumstances of a particular ca¥g.”
Therefore, “a “reasonable period” must be integutetonsistently with the notions of
flexibility and balance that are inherent in th@cept of ‘reasonableness’, and in a manner

that allows for account to be taken of the partéiceircumstances of each cadé'”

319 Seepara. 408 above.

320 Appellate Body Report)S — Hot Rolled Stegbaras. 82-90.
321 Appellate Body Report)S — Hot Rolled Steepara. 82.

322 nppellate Body Report)S — Hot Rolled Steepara. 83.

323 pppellate Body Report)S — Hot Rolled Steepara. 84.

324 pppellate Body Report)S — Hot Rolled Steepara. 85.
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433. It added that, when the investigating authoritystders the timeliness of information,
it must be mindful both of “the rights of the intigsiting authorities to control and expedite
the investigating process,” as well as of “thetiegate interests of the parties to submit
information and to have that information taken iatzount”, and it must achieve a “balance”
between the twd* In US — Hot-Rolled Steethe Appellate Body recognized that
information is not submitted late simply becauss ftled after the deadline for questionnaire

responsed?®
> Filleting Costs

434. Grieg submitted information on its filleting costs 16 March 2005 in response to the
EC’s Information Note on 8 March 2005. In the psownal disclosure, on 1 April 2005, the
EC noted that the information “may be re-examinedrd the definitive stage®®” Thus,
shortly after Grieg had submitted the informatithe EC did not consider that it had been
submitted too late to be considered. To the contthe EC suggested that it would examine

the information.

435. Norway considers that the information was submiitea timely fashion, taking
account of the interests of the authority and Gri€be start of the investigation was
conducted pursuant to an extremely tight schedaposed for the questionnaire response
and the on-the-spot verification. The EC notifibd Norwegian producers of their inclusion
in the sample on 24 November 208%.The deadline for the questionnaire responses3was

January 2005, despite repeated pleas for the Edkéointo account the demands at that time

325 pppellate Body Report)S — Hot Rolled Stegbara. 86.

3% |n that case, two individually examined Japaneselycers had not provided necessary informatioa on
weight conversion factor in their questionnaireliep The USDOC had, therefore, determined theyktei
conversion factor for the two companies on thesabfacts available. After the expiry of the digael for the
guestionnaire replies, and after the publicatiothefpreliminary dumping determination, in whickt&a
available were used, the two companies found ahohiéted the necessary weight conversion factors, as
correction to their questionnaire replies. USD@fotimed them that these conversion factors had beeaoted
as untimely because they had been submitted bapendieadlines for responses to the questionngiezsag.
64-69). The Appellate Body found that “USDOC adtszbnsistently with Article 6.8 of th&nti-Dumping
Agreementhrough its failure to consider whether, in thghti of all the facts and circumstances, the weight
conversion factors submitted by [the two compan@@serned] were submitted within a reasonable gesfo
time” (para. 70).

327 provisional Disclosure to Grieg Seafood, Annexptint 4. Exhibit NOR-58.

328 Seethe notification of inclusion in the sample sem@rieg, 24 November 2004. Exhibit NOR-61.



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pa@é 1

of closing the year-end accounts and the festiviegp2”® The EC began its verification
visits as early as 5 January 2005 — just two dégs the filing of the questionnaire responses
— and verified Grieg on 10 and 11 Janu#fy.

436. However, following verifications in Norway, the iestigation continued for some
time. The provisional determination was made ntloa@ three months after the on-the-spot
verificatior®>! and the EC’s final determination was made mora tvee year latet>? The

EC gathered much additional informatiafter conducting verifications in Norway:

. Interested parties commented on the provisionalaisre in May 2005 and
on the definitive disclosure in October 2005, amel EC took account of the

comments and evidence submitted with them.

. The EC itself requested additional information witspect to the level of the
MIPs on 16 November 2005 and, again, on 13 Dece2@5>>* The MIPs
relating to filleted products were increased on“thasis” of the information
submitted at that tim&* Strikingly, whereas the EC refused to use Grieg's
information on filleting costs — submitted in Mar2@05 — the EC increased
the definitive MIPs in reliance on information frd&C processors regarding
filleting costs that was submitted as late as Ndwemand December 2005.

. As noted in paragraph 426, the EC carried out ersftot verifications at the
premises of six EC processors and processors’ iasisos afteithe

provisional determination in April 2005.

329 Segletter from Grieg to the Commission of 10 Decen®204 and the Commission’s reply of 20 December
2004 (Exhibit NOR-62); letter from Sinkaberg to themmission of 14 December 2004 (Exhibit NOR-65Y a
letters from the Commission to Sinkaberg of 14 aidecember 2004 (Exhibits NOR-64 and NOR-66).

339 The EC acceded to none of the Norwegian producegsiests to delay the date of their verificatigsity
Seethe documents cited in footnote 329 above.

31 The EC adopted its provisional determination orARgI 2005.

332 The EC adopted its final determination on 17 Jan2a06.

333 _etter from the Commission on developments folluyvihe Definitive Disclosure, 16 November 2005
(Exhibits NOR-18) and Information Note from the Qmimsion on the Definitive MIP, 13 December 2005
(Exhibit NOR-19).

%34 seelnformation Note from the Commission on the Defird MIP, 13 December 2005. Exhibit NOR-19.
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. In the Definitive Regulation, the EC made a gradtie of the fact that,
following the provisional determination, it had &f#ened the investigation”
by conducting further inquiries and collecting ditdial information®*°

437. In sum, the EC has not suggested that the infoomatibmitted by Grieg on 16
March 2005 in relation to filleting costs was nioté¢ly and, in the circumstances of this

investigation, there is no basis for it to do so.
> Finance Costs

438. The same is also true of the information submite&rieg on finance costs. The
figure for finance costs that the EC refused towas originally submitted in the
guestionnaire reply itself. Grieg submitted theestents from its bank and from its auditors
on 16 March 2005 and it submitted its 2004 accoant®7 May 20053 The additional
evidence submitted by Grieg was intended to confirenoriginal figure’*’ As noted, the EC
itself continued to pursue a “deepened” investaggtsoliciting fresh information until the
middle of December 2005, long after Grieg had stiechifurther evidence on its finance
costs. The EC has not suggested that Grieg'snrdbon was not submitted in timely
fashion and there is, again, no basis for it teal all the circumstances of this

investigation.

(a)(iii) Grieg Submitted Information on Filleting and Finan€osts
that Could be Used in the Investigation without Uad
Difficulties

439. The third criterion under paragraph 3 is comprisetivo elements: first, the
information must be appropriately submitted; amt,osid, the information must be capable of
use by the investigating authorities without undiffculty. It is only if the investigating
authority demonstrates that this criterion hasbeen fulfilled that it can resort to facts

available.

335 Definitive Regulation, paras. 34, 48 and 52.

33 Grieg’s Comments on the Information Note on Cd$rmduction, 16 March 2005, Enclosure 2 (Exhibit
NOR-56), and Grieg’s Comments on the Provisionatisure, 27 May 2005, Exhibit D (Exhibits NOR-57)
337 Grieg submitted one correction to the originalifigbecause, at the time of submitting the questioe
reply, Grieg Seafood Rogaland had not yet booketlgbdts interest incom&om other companies in the
Group. SeeGrieg’s Comments on the Provisional DisclosurelM2® 2005, page 9. Exhibit NOR-57.
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440. Both these elements were examined by the pandbin Steel PlateWith regard to
the requirement that information be “appropriataifpmitted”, that panel considered that the

term “appropriately’ in this context has the meaqf ‘suitable for, proper, fitting’. That is,
the information is suitable for the use of the stigating authority in terms of its form, is

submitted to the correct authorities, ette”

441. With regard to the second elemdr#, whether the information can be used without

undue difficulties, the panel IdS — Steel Plateonsidered that:

it is not possible to determine in the abstracttvilmadue difficulties’ might
attach to an effort to use information submittg¢d.] [T]he question of
whether information submitted can be used in threstigation “without
undue difficulties” is a highly fact-specific issu&hus, [...] it is imperative
that the investigating authority explain, as reediby paragraph 6 of Annex
I, the basis of a conclusion that information whis verifiable and timely
submitted cannot be used in the investigation withmdue difficulties>®

442. The “usability” of information, therefore, turns ¢time circumstances of the
investigation and the nature of the informatiors wAth the assessment of timeliness, the
authority must seek to strike a “balance” betwegmwn interests, those of the foreign
producers and exporters, and those of the donyastaicers. Moreover, the authority must

explain why information cannot be used.
> Filleting Costs

443. Grieg submitted information to the EC on its filtket costs on 16 March 2005 as part
of its comments on the Information Note on CostRmfduction. The EC specifically invited
comments from Grieg on that Note and stated irldtter accompanying the Note that it
would “continue to investigate this case”. Theomhation was, therefore, “appropriately

submitted” as part of the EC’s investigation.

444. The information submitted consisted of an averagg per kilo ([[XX.XxX.XX]]
NOK/kg) that could be multiplied by the known volaraf filleted products. This
information was just as useable as the per-utetifilg costs ([[xx.xxx.xx]] NOK/kg) that the
EC had obtained from the other producer. Fromaatfmal and technical perspective, there

are no difficulties with using Grieg’s informatioMoreover, Norway recalls that the EC

338 panel reportyS — Steel Platepara. 7.72.
339 panel reportS — Steel Platgara. 7.74.
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made significant use of information submitted inviimber and December 2005 by EC
processors on their own costs of producing fillggeatducts when it increased the MIPs for
filleted products:*

445. The EC has provided no explanation why the userg® information on filleting
costs would cause undue difficulties. In Norwawisw, the information could be used

without any difficulties at all.
> Finance Costs

446. Grieg submitted its finance costs as part of itgioal questionnaire respon3g.
Similarly, Grieg submitted further explanationg@sponse to the Information Note on 16
March 2005 and in its Comments on the Provisionatidsure on 27 May 2005. This

information was, therefore, all “appropriately sutied”.

447. The information consisted of a figure for finan@sts for production of the product
concerned during the IP, information on the interates borne by Grieg Seafood Rogaland
during that period, and supporting evidence. T@ehBs not offered any explanation as to
why the use of this information presented undukcdities. In any event, Norway fails to
see how use of this information could generatditiifties beyond what is otherwise the

norm in an anti-dumping investigatior{:?

(a)(iv) Conclusion

448. Prior to resorting to facts available, the EC did @stablish that the information
submitted by Grieg Seafood on filleting and finanosts: was not verifiable; was not
submitted in a timely fashion; and was not subrittethe appropriate manner so that it
could be used without undue difficulties. The E&S ftherefore, failed to establish a right to
reject the information submitted by Grieg. By o#jleg Grieg’s information in these
circumstances, the EC violated paragraph 3 of Adhamd, therefore, Article 6.8 of the

Anti-Dumping Agreement.

340 geethe Information Note concerning the Definitive MdP13 December 2005. Exhibit NOR-19.

341 Questionnaire reply from Grieg of 3 January 208fachment 9, Worksheet DMCOP, and revised version
of DMCOP submitted on 11 January 2005. Exhibit N&XR

342 panel reportS — Steel Platgara. 7.72.
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(b)  The EC Violated Paragraph 6 of Annex Il by Resgrtm Facts
Available

449. Pursuant to paragraph 6 of Annex Il (“paragraph 6”)

If evidence or information is not acceptélae supplying party should be
informed forthwith of the reasons therefand should havan opportunity to
provide further explanations within a reasonableipe&, due account being
taken of the time limits of the investigation.the explanations are considered
by the authorities as not being satisfactting, reasons for the rejection of
such evidence or information should be given inpuiylished determinations
(Emphasis added)

450. Paragraph 6 of Annex Il reflects “a clear prefeegnn theAnti-Dumping Agreement
for the use of “first-hand information” that is sulited by the investigated companté&s.

The panel irMexico - Ricestated that “as paragraphs 1, 3, 5 and 7 of Afinexclearly

show, all the information provided by the partiegen if not ideal in all respects, should to
the extent possible be used by the authoritiesjrandse secondary source information is to

be used, the authorities should do so with speti@imspection**

451. Before the investigating authority can take theeptional step of rejecting “first-

hand information” information submitted by an irgsted party, paragraph 6 requires that the
authority “inform” the party of the “reasons” fogjection and give the party an “opportunity”
to remedy the perceived deficiency in the submittéarmation. If the interested party fails
to cure the deficiencies, the definitive “reasofts’rejection must be included in the
published determinationsThe reasons must be sufficiently detailed to altow a panel to
determine whether the authority was entitled teatfhe information under Article 6.8 and

paragraph 3 of Annex Il. As set forth below, the #olated both these requirements.

(b)(i) The EC Failed to Inform Grieg of the Reasons fot No
Accepting Information and Failed to Provide Grieghnan
Opportunity to Provide Further Explanations

> Filleting Costs

33panel reportMexico — Ricepara. 7.238. A number of other provisions inAlméi-Dumping Agreement
express the same preference. For instance, Ati2lé.1 stipulates that “costs shall normally blewalated on
the basis of records kept by the exporter or predunder investigation”. Article 6.6 requires gnghorities to
“satisfy themselves as to the accuracy of the médion supplied by interested parties”, so as suenthat this
information can be used. The entire provision dfche 6.7 relating to on-the-spot investigatioapremised on
the idea that authorities will verify informationtsmitted by the investigated parties. so thatitifimation can
be used in the investigation.

3“pPanel reportMexico — Ricepara. 7.238.
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452. In the case of Grieg’s filleting costs, the EC oaded in the Information Note on 8
March 2005 that it considered that the informatoiginally submitted by Grieg was
insufficient. In that Note, the EC invited Griesgdomment, among others, on the EC’s
recourse to filleting costs obtained from anoth@dpcer. Yet, when Grieg immediately
took advantage of the opportunity to provide furtleplanation of its filleting costs through
the submission of additional information, the E{@ceed the information because it had not

been verified on-the-spot in January 2005.

453. The EC, thereby, reduces to a nullity the oppotyuiar Grieg to provide further
explanations regarding information that is not gted, as required by the first sentence of
Annex II(6). Any information that Grieg submittafter the invitation to comment made on
8 March 2005 could not, by definition, have beenfie in January of that year. The EC,
therefore, violated Annex 11(6), and Article 6.8tbe Anti-Dumping Agreement

> Finance Costs

454. The EC rejected the information Grieg originallpoeted on finance costs on the
ground that “it wagvident that that Grieg’s cost figure was “understatét®’. The assertion
that information is “understated” is a conclusinnt a statement of the “reasons” that led the
EC to this conclusion. The assertion does notlerthb supplying party to know the
“reasons” why the authority does not accept thermbtion submitted and, therefore,
deprives the supplying party of a meaningful opaityy to address the perceived
deficiencies in the information originally submdteTherefore, the EC violated the
requirements in the first sentence of Annex lI6ptovide “reasons” for not accepting
information and to provide an “opportunity” to giftather information. In consequence, the

EC also violated Article 6.8 of thenti-Dumping Agreement

(b)(ii) The EC Failed to State the Reasons for Rejectidhdan
Published Determinations

455. Finally, paragraph 6 provides that if, despitedbportunities given to the parties
concerned to provide further information, the e'tinformation is ultimately rejected, the
investigating authority must state the reasonsliy published determinations.” However,

in this dispute, the Definitive Regulation does egplain why the EC rejected information

34> Seepara. 407 above.
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submitted by Grieg on filleting and finance co$fs These issues are simply not mentioned
in the Regulation. Accordingly, the EC violate@ gecond sentence of Annex 1I(6), and

Article 6.8 of theAnti-Dumping Agreement

(b)(iii) Conclusion

456. The EC failed to inform Grieg of the reasons fot accepting submitted information
and it failed to provide an opportunity for Grieggive further explanations, as required by
the first sentence of Annex II(6). Furthermoretha published determinations, the EC failed
to explain the reasons for rejection of Grieg’®©mfation on these issues, as required by the
second sentence of Annex 11(6). As a result, tBeviblated Annex II(6) and, therefore,

Article 6.8 of theAnti-Dumping Agreement

(iv)  Conclusion

457. For the reasons set out above, the EC violatedypaphs 3 and 6 of Annex Il to the
Anti-Dumping Agreemeti resorting to facts available for one of the skdproducers. As

a result, the EC also violated Article 6.8 of thati-Dumping Agreement

E. The EC Violated Articles 6.8 and 9.4, and Annex df the Anti-Dumping
Agreement in Determining Margins of Dumping for NeSampled Companies

0] Introduction

458. As set out in sub-section V.A above, the EC didaadtulate an individual margin of
dumping for all Norwegian producers and exportéthe investigated product. Instead,
pursuant to Article 6.10 of thenti-Dumping Agreementhe EC resorted to sampling,
conducting an individual examination of dumpingyofdr those ten companié¥’. The EC
then assigned dumping margins to the remaining;saompled, Norwegian producers and
exporters*® In so doing, the EC violatefirst, Article 9.4 of theAnti-Dumping Agreement
because it exceeded the maximum margin alloweddonrsampled companies under that
provision; andsecond Article 6.8 and Annex Il because it resortedact$ available for non-

sampled companies without respecting the conditiotisose provision.

346 seethe Provisional Regulation, the Amendment to thevBional Regulation and the Definitive Regulation
Exhibits NOR-9, NOR-10 and NOR-11.

347 See Provisional Regulation, para. 17 (confirmed by iBiéfe Regulation, para. 10) and Definitive
Regulation, paras. 29 to 33.

348 SeeDefinitive Regulation, paras. 30 to 32.
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(i) Overview of the EC’s Determination

459. The EC attributed different dumping margins to wberent groups of non-sampled
companies, which it referred to in the ProvisioRabulation as “non-sampled companies”
and “non-cooperating companie¥®,

460. First, with respect toion-sampled companiethat were deemed to haved-

operated in the investigation, the EC stated that it assija margin of dumping equal to the
“weighted average of the individual dumping margjitstermined for sampled producérs.
For the sake of convenience, Norway refers to thes€ategory A” companies.

461. In theDefinitive Disclosurethe EC found that the weighted average margin
attributable to Category A companies vi@s8 percent>! Between the Definitive Disclosure
and the Definitive Regulation, the EC revised dowardg the individual margins of dumping
determined for three sampled producers: (1) PFNiggm was reduced from 24.5 percent in
the Definitive Disclosure to 17.7 percent in thdibBiéve Regulation; (2) Hydroteck’s

margin was reduced from 21.0 percent to 18.0 pé&reed (3) Sinkaberg-Hansen’s margin
was reduced from 2.9 percent to 2.6 peréeéntNone of the individual margins of dumping
increased following the Definitive Disclosure.

462. Given the reductions in individual margins for thisampled producers, the weighted
average of the individual margins should also h@ds@&eased between the Definitive
Disclosure and the Definitive Regulation. Howewsspite the reductions, the EC dint

alter the weighted average margin determined foegeay A companies. Thus, in the
Definitive Regulationthe EC again assigned Category A companies a ictigmpargin of

14.8 percentexactly as it had done in the Definitive Discliastr® As a result, in the
Definitive Regulation, the EC assigned Categoryofpanies a weighted average margin

based on margins from the Definitive Disclosurd tha EC had, in the meantime, reduced.

349 provisional Regulation, headings 3.6.2 and 3.6.3.

30 provisional Regulation, paras. 38 and 39. Thefisompanies in Article 1(3) of the Provisionadilation
indicates that there are 88 Category A companies.

%1 General Disclosure of 28 October 2005, para.B#ibit NOR-67.

%52 General Disclosure of 28 October 2005, para.B#ibit NOR-67.

33 Definitive Regulation, para. 32.
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463. Secondunder the headingidn-cooperating companieghe EC assigned a dumping
of margin of 20.9 percent to an unspecified nundferon-sampled companié¥. The EC
referred to this margin as the “residual margind atated that it was the “highest dumping
margin established for a cooperating company”, ha@eeg3>® The non-sampled
companies that received this margin were thosettieaEC considered “did not cooperate or
did not make themselves knowit® Besides indicating that some companies failetia@e
themselves known, the EC did not clarify how thes@panies had failed to cooperate.

Norway refers to the non-sampled, non-cooperatomgpanies as Category B companies.

464. The EC stated that in order to calculate the dummargin for Category B
companies, it first established the level of coatien. For this purpose, the EC relied on
data from Eurostat and on “the actual data recdingd exporting producers in Norway
which indicated their willingness to be includedaisample”. The EC concluded, on the
basis of “information available”, that Category &panies did not dump at a level lower
than any of the companies in the sample. The B@sequently” set the dumping margin for
Category B companies at 20.9 percent, the levilehighest dumping margin established

for a cooperating investigated produt¥r.

(i)  The EC Violated Article 9.4 of th&nti-Dumping Agreemeti Establishing
the Dumping Margin for Non-Sampled Companies

465. In cases where an investigating authority has mseoto sampling, Article 9.4 of the

Anti-Dumping Agreemerrovides that:

... any anti-dumping duty applied to imports from extprs or producers not
included in the examination shall not exceed:

0] the weighted average margin of dumping esthbtd with
respect to the selected exporters or producers or

(i)  where the liability for payment of anti-dunmg duties is
calculated on the basis of a prospective norrakle; the
difference between the weighted average normakwaf the
selected exporters or producers and the expcggof
exporters or producers not individually examined,

34 Definitive Regulation, para. 32.

%55 provisional Regulation, para. 41 and DefinitivegRlation, para. 31.

%% provisional Regulation, para. 40 and DefinitivegRlation, para. 31

%7 provisional Regulation, paras. 40 and 41, andridafé Regulation, para. 31.
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provided that the authorities shall disregard far purpose of this paragraph
any zero and de minimis margins and margins estadadi under the
circumstances referred to in paragraph 8 of Article..].

466. Thus, Article 9.4 “identifies a maximum limit, oeiting,”3®

which investigating
authoritiescannotexceed when setting the all others rate for comggamhich were not

individually examined.

467. Under Article 9.4(i), this ceiling is established the basis of the margins of dumping
determined for the sampled producers: first, tivestigating authority must exclude margins
established for sampled producers using factsablail zero margins arte minimis

margins; and, second, the investigating authorigtncalculate the weighted average of the

remaining margins of dumping.

468. In the present case the EC violated Article 9.4abee in establishing the margin of
dumping that it attributed to non-sampled companiesxceeded the ceiling in Article 9.4.

In particular, the EC exceeded this ceiling:

. for Category A companies, by failing to base théghied average margin of
dumping on the individual dumping margins that westablished in the
Definitive Regulation for the sampled producers;

. for Category A companies, by failing to excludenfrthe calculation of the
weighted average the margin of dumping establisteeGrieg using facts
available; and

. for Category B companies, by assigning to thesepames the highest
dumping margin established for a sampled compamppesed to the overall
weighted average margin.

469. Norway examines these three violations in turn.

(@) The EC Failed to Base Its Determination of the \W&d Average
Dumping Margin for “Cooperating” Non-Sampled Compasion the
Definitive Margins of Dumping Determined for thengded Producers

470. The EC violated Article 9.4 of theénti-Dumping Agreemettecause it failed to
determine the weighted average margin of dumpingdm-sampled companies in Category
A on the basis of the individual margins of dumpasgablished in the Definitive Regulation

for the sampled producers.

38 pppellate Body Report)S — Hot Rolled Stegbara. 116.
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471. Inthe Definitive Disclosure, the EC determined @agn of dumping of 14.8 percent
for Category A companies. After the Definitive Blssures, the EC made downward
revisions to the individual margins of dumping foree sampled producets. These
revisions logically imply a decrease in the weighé®erage of those three margins, plus the
remaining seven unchanged individual margins. H@wnehe EC did not alter the weighted
average margin, leaving it at 14.8 percent in teéritive Regulation. This margin is,

therefore, higher than it should be.

472. By failing to determine the weighted average durgpmargin for Category A
companies on the basis of the individual dumpinggmna established in the Definitive

Regulation, the EC violated Article 9.4 of tAati-Dumping Agreement

(b) In Determining the Weighted Average Dumping for 6@erating”
Non-Sampled Companies, the EC Failed to Excludeuai
Established Using Facts Available

473. The EC also violated tharovisoto Article 9.4, which requires that the investiggt
authority exclude from the weighted average maofjidumping any margins established for
sampled producers using facts available. Accortbripe Appellate Body, this part of the
provisoseeks to prevent companies that “weoeasked to cooperate in the investigation”
from being prejudiced by shortcomings relatinghte information provided by investigated

companies®®

474. Inthe present case, the EC established Grieg’'gimaf dumping, in part, on the
basis of facts availabf&® Specifically, the EC rejected data provided bieGon its

filleting and finance costs and, instead, reliedamts available. As a result, the EC was
obliged to exclude Grieg’s margin from the weightegrage margin assigned to Category A
companies. Grieg’s margin of dumping is 20.9 petroehich is the highest margin

determined for an individually examined producer.

475. Despite a request at consultations, the EC hasmdéddio disclose its calculation of
the weighted average margin of dumping determine€ategory A companies. In the

absence of disclosure of the EC’s own calculatidltsway has calculated a weighted

¥95eepara. 461 above.
350 Appellate Body Report)S — Hot Rolled Stegbara. 123.
%1 Seesub-section V.D above.
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average margin thaxcludesGrieg’s margin of dumping. Norway also excludeardaks’s

de minimismargin because thgrovisoin Article 9.4 requires its exclusion. Norway ther
excluded Seafarm Invest from the calculation bezdlns EC failed to calculate an individual
margin for this sampled producer and, insteadgassi to it Marine Harvest’s margin of 11.2
percent®?

476. According to Norway'’s calculations, tlexclusionof Grieg’s margin reduces to 13.1
percent the weighted average of the relevant iddalimargins of dumping established in the
Definitive Regulation. Even using the incorrectrgias of dumping in the Definitive
Disclosure for Hydroteck, PFN and Sinkaberg, thegined average excluding Grieg is 14.1
percent. These average margins are both lesgtiba®.8 percent assigned to Category A

companies in the Definitive Regulatidft.

477. The EC, therefore, violated Article 9.4 of tAati-Dumping Agreemetty including
Grieg’s margin in the determination of the weightegrage margin of dumping assigned to

Category A companies.

(© The EC Assigned to So-Called “Non-Cooperating” Nesmmpled
Companies the Highest Dumping Margin Establishe&fSampled
Company
478. Further yet, the EC violated Article 9.4 by atttiiog to the Category B companies a
margin of 20.9 percent, which was the highest dmgpaargin established for a sampled

producers, namely Grie§?

479. Under Atrticle 9.4, the margin attributed to non-gdad companies cannot exceed the
weighted average of the dumping margins establifbrethie sampled producers, subject to
the exclusion of zero ardk minimignargins and margins calculated using facts availabi
this dispute, the EC determined that a weightedameemargin of 14.8 percent. In fact,
according to Norway’s calculations, the weightedrage should be 13.1 percéft.In either
event, the margin of 20.9 percent assigned to #tedory B companies is far in excess of the

weighted average permitted under Article 9.4.

%2 seeDefinitive Disclosure to Seafarm Invest, 28 OctoP@05, Annex 2. Exhibit NOR-85. Even if Seafarm
Invest werdncludedin the calculation, the weighted average marginld/de lower because Seafarm Invest’'s
assigned margin, at 11.2 percent, is lower tham#kighted average of either 13.1 or 14.8 percent.

33 geeTable on Weighted Average Margin for Non-Sampleadiicers and Exporters. Exhibit NOR-68.

34 Seethe factual summary in para. 463 above.

3> Seepara. 476 above.
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480. The EC'’s justification for this higher margin isatithe Category B companies failed
to cooperate in the investigation. As set fortmiore detail in the next sub-section, Norway
disputes that the non-sampled companies in Catdgjailed to cooperate in the investigate.
In any event, Article 9.4 does not permit the attlido assign a higher margin to a non-
sampled company than the “ceiling” of the weighaedrage that is set forth in that
provision. The text of Article 9.4 sets forth exception that justifies the EC’s

determination for these companies.

481. Thus, the EC violated Article 9.4 also by attrilngtto Category B companies a
margin in excess of the ceiling mandated by thavigron.

(d) Conclusion

482. The EC violated Article 9.4 of theénti-Dumping Agreemen establishing the
dumping margin for non-sampled companies. Witpe&esto “cooperating” non-sampled
companies, the EC failed to base its determinatdnise weighted average dumping margin
on the definitive dumping margins determined fa sampled producers (Category A).
Furthermore, with respect to these companies, @alko failed to exclude a margin
established using facts available. Finally, theig@rrectly assigned non-sampled
companies that “did not cooperate or did not makeniselves known” the highest dumping

margin established for a sampled producer (CateBpry

(iv)  The EC Violated Article 6.8 and Annex II(1) of tAati-Dumping Agreement
in Establishing the Dumping Margin for Non-Samp{&ampanies That Did
Not Make Themselves Known

483. As set forth in paragraphs 463 and 464 above, @eeBorted to facts available to
establish the margin of dumping for Category B canies. Specifically, on the basis of
Eurostat data, the EC concluded that these compamee dumping at the same level as the
sampled company with the highest margin. The Bdtthat certain of the companies
failed to cooperate because they did not make tekes known following initiation and, for

other companies, the EC did not explain the natfitbe non-cooperation.

484. The EC published the notice of initiation of theestigation in the Official Journal of
the European Union. That notice requested thaivigian producers and exporters make
themselves known to the Commission. It also dsattriotice, among others, to known
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producers and exporters; an association of prodwared exporters; and the Government of
Norway. Norway understands that the companieatagory B did not receive the notice of
initiation from the EC nor did they receive anyeatimotice requesting information that the

EC required them to produce.

485. Under Atrticle 6.8, an investigating authority igméted to have recourse to facts

available solely when an interested party:

refuses access to, or otherwise does not provet®gsary information within
a reasonable period or significantly impedes tlvestigation [...].

486. “Necessary information” for purposes of Article 6s8information which is
requested by the investigating authority and wisatelevant to the determination to be

made.®®

487. Article 6.8 also provides that the conditions inn&x Il of theAnti-Dumping
Agreemenmust also be respected before an authority resofésts available in making
determinations. In particular, paragraph 1, isstisat the authority “specify in detail the
information required from any interested party” ams$ure that the interested party be “aware
that if the information is not supplied within as®nable time”, the authority may use facts

available.

488. In Mexico — Ricea very similar factual situation arose to thispiite®®” The
investigating authority sent a notice of initiatitin certain known exporters; an association
of exporters; and the respondent WTO Member. Syulesgly, the authority assigned a
“residual margin” to other exporters on the groutias they did not make themselves known
to the authority. The residual margin was highantthe weighted average margin of the
investigated companies. The exporters subjedteadsidual margin did not receive any
notice from the authority of the information recgdrfrom them; nor were they made aware

that the authority could use facts available ifytFaled to provide requested information.

3% panel reportyS — Hot Rolled Stegpara. 7.55.
37 pppellate Body Reporiexico — Ricepara. 235 ff.
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489. The Appellate Body ruled that, pursuant to Artiél8 and Annex 1l(1), the authority
could not apply facts available to the exportees there not investigated and not notified of

the required informatior®

490. Inthe present case, the EC did not investigatatimesampled companies in
Category B and it did not provide these companiis any notice of the information that the
EC sought from them, as required by Article 6.8 Andex 1l(1). Nor did it make the
companies “aware” that facts available could belukthey failed to provide requested

information.

491. The EC, thereby, violated Article 6.8 and Annex)Iby resorting to facts available
with respect to the Category B compari®s.

(V) Conclusion

492. The EC violated Articles 6.8 and 9.4, and AnnexfltheAnti-Dumping Agreement

in determining margins of dumping for non-samplecthpanies. The EC violated:

. Article 9.4, because, for “cooperating” non-sampdechpanies, it failed to
base its determination of the weighted average chgnpargin on the
definitive dumping margins determined for the sasdgbroducers (Category
A);

. Article 9.4, because, for “cooperating” non-samptedpanies, it failed to
exclude a margin established using facts availabiks determination of the
weighted average dumping margin (Category A);

. Article 9.4, because it incorrectly assigned to-sampled companies that
allegedly “did not cooperate or did not make thdmeseknown” the highest

dumping margin established for a sampled produCategory B); and,

358 Appellate Body Reporiexico — Ricgpara. 259.

39 As noted by the Appellate Body Mexico —Rice“[a]n exporter that is unknown to the investigati
authority-and, therefore, is not notified of théoimation required to be submitted to the invesiiga
authority-is denied such an opportunity” (Appell8mdy ReportMexico — Ricgpara. 259).
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Article 6.8 and Annex lI(1) because it had inappiaie recourse to “facts
available” in establishing the dumping margin fonrsampled companies that
“did not cooperate or did not make themselves krig@ategory B).

F. Conclusion

493. In this Section, Norway has demonstrated that this Bumping determination

violated theAnti-Dumping Agreementin particular, the EC violated:

Article 6.10 of theAnti-Dumping Agreemeittty failing to examine the largest
percentage volume of Norway’s exports to the EC

Articles 2.2 and 2.2.1 of thenti-Dumping Agreemeirty failing to determine
that below-cost sales were made at prices thataliggermit the recovery of

costs within a reasonable period of time;

Article 2.2.2 of theAnti-Dumping Agreemeiriity improperly rejecting actual
data relating to SG&A costs and profits becaust@®iow volume of the sales

to which the data pertained;

Article 6.8, Annex 1I(3) and Annex 1I(6) of thenti-Dumping Agreemeitty
using facts available to determine normal valueofoe sampled producer
(Grieg) without respecting the conditions in thpsavisions; and,

Articles 6.8 and 9.4, and Annex 1l(1), of tAati-Dumping Agreemerin

determining margins of dumping for non-sampled canigs.
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VI. THE EC’SINJURY DETERMINATION VIOLATED ARTICLE 3 OF THE ANTI-DUMPING
AGREEMENT

494. Norway challenges the EC’s injury determinatiothree respectskirst, Norway

will argue that the EC violated Articles 3.1 an@,3and in consequence, Article 3.5, because
it failed to determine correctly the volume of dusdpmports from NorwaySecond

Norway demonstrates that the EC violated Articledhd 3.2, and, inconsequence, Article
3.5, because it did not adequately examine theesde of price undercutting by Norwegian
Exports. Third, the EC failed objectively to examine price treaffecting EC producers,
contrary to Articles 3.1 and 3.4 of tAati-Dumping Agreement

A. The EC Violated Articles 3.1, 3.2 and 3.5 of thetABumping Agreement in its
Examination of the Volume of Dumped Imports

0] Introduction

495. Norway requests that the Panel find that the EGigd Articles 3.1 and 3.2 of the
Anti-Dumping Agreemeritecause, in examining the volume of dumped imptresEC
incorrectly treate@ll imports from Norway as dumped. By so doing, Ngrwiaims that the
EC failed to make an “objective examination”, oe thasis of “positive evidence”, of the
volume of dumped imports. By consequence, the IE€\aolated Article 3.5 of thAnti-

Dumping Agreement’®

496. Norway will provide an overview of the relevant E€terminations, before setting

forth its claims under Articles 3.1, 3.2, and 3f%h® Anti-Dumping Agreement

(i) Overview of the EC’s Determination

497. In paragraph 54 of the Provisional Regulation,Eeprovided a table showing
figures for the “volume of themportsfrom Norway”, without stating whether these imgort
weredumpedor not. The EC then stated:

The above table shows that the volume of importammhed salmon from
Norway increased by 35% during the period consitiéFbe increase was
as high as 31% between 2001 and 2003 and it furibexrased by 3%
between 2003 and the IP. In other words, while goyion increased by
nearly 80 000 tonnes during the period considdedywegian exporters

370 35ee alsdection VII.B describing the obligations underidlg 3.5 of theAnti-Dumping Agreement
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were able to increase their sales on the Commumaiket by 93 000
tonnes, which represents more than the total isereiconsumptiof’

498. The EC did not provide any separate statementalysis of the volume aumped
imports. In the Definitive Regulation, the EC mgreonfirmed” these provisional findings,

without adding any further figures or reasonifg.

499. In view of the EC’s explanation, Norway assumes tha EC treated all imports from
Norway as dumped. This view is supported by pa@y59 of the Provisional Regulation,
which refers to “the surge dumpedmports on the Community market evidenced in
[paragraph 54]". As noted, in paragraph 54, thep@Vvides figures for thitality of

imports from Norway. Thus, when referring to tlseifge of dumped imports”, the EC
referred to a figure reflectingll imports from Norway. Accordingly, the EC treatdtl
imports by both sampled and non-sampled compasidsimped. Moreover, in making its
causation determination, the EC relied “in paréctbn its finding that all imports from

Norway were dumpetf?

(i)  The EC Improperly Treated All Imports From NorwayRumped

500. Before describing the EC’s violation of Articles33.2, and 3.5 of thanti-Dumping
AgreementNorway reviews the EC’s obligations under thes®isions.

(@  The EC’s Obligations Under Articles 3.1, 3.2, anl 8f the Anti-
Dumping Agreement

501. TheAnti-Dumping Agreemermstablishes a strict discipline on an investigatin
authority’s injury determination, including its eranation of the volume of dumped imports.

The key provision in this respect is Article 3.1hieh provides:

A determination of injury for purposes of Articld ¥f GATT 1994

shall be based gpositive evidencand involve arobjective
examinationof both (a)jhe volume of the dumped impoatsd the

effect of the dumped imports on prices in the ddioesarket for like
products, and (b) theonsequent impact of these imports on domestic
producers of such productgfootnote omitted, emphasis added)

371 provisional Regulation, para. 55.
372 Definitive Regulation, para. 54
373 provisional Regulation, paras. 92 and 93, as noefil by the Definitive Regulation, para. 99.
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502. In Thailand — H-Beamghe Appellate Body characterized Article 3.1 as a
“overarching provision” regarding the Member’s “tlamental, substantive obligation”

concerning the determination of injut¥/.

503. With respect to the term “positive evidence”, thepallate Body ilJS — Hot-Rolled
Steel defined that term to refer to evidence that féirfaative”, “objective”, “verifiable”,

and “credible™"® As regards an “objective examination”, the Appil|Body stated that the
term “objective” indicates that the examination “shaonform to the dictates of the basic
principles of good faith and fundamental fairne¥§”. The Appellate Body also ruled that an
“objective examination” requires the authorities¢ach a result that isihbiased, even-
handed andfair.”®"” In US — Hot-Rolled Stegthe Appellate Body found that it would not be

“even-handed” for investigating authorities:

... to conduct their investigation in such a way thadkecomesnore
likely that, as a result of the fact-finding or evaluatgwocess, they
will determine that the domestic industry is injufé®

504. Inthat appeal, the Appellate Body opined thatkés precludes an investigating
authority from favouring the interestsf any interested party, or group of interestedigs,

in the investigation®®

505. Among others, Article 3.1 requires the investiggtauthority to examine objectively
“the volume of the dumped imports”. Article 3.2kbrates on this obligation, stating that
the authority must examine whether there has bésiguificant increase in dumped
imports”. Article 3.5 adds that the authority mdsimonstrate that “thdumpedmports are,
through the effects of dumping, as set forth iragesiphs 2 and 4, causing injury”. Thus,
there is a link between the examination of the nw@wf dumped imports in Article 3.2 and
the causation determination in Article 3.5. UnéAeicle 3.5, it is the importfound to be

dumpedunder Article 3.2 that must cause injury.

374 pppellate Body ReporfThailand — H-Beamsara. 106.

375 pppellate Body Report)S — Hot-Rolled Stegpara. 192.

376 pppellate Body Report)S — Hot-Rolled Stegpara. 193 (footnote omitted).

377 Appellate Body ReporEC — Bed Linen (Article 21.5 — Indig)ara. 133 (emphasis in original).
378 pppellate Body Report)S — Hot-Rolled Stegbara. 196 (emphasis added).

379 pppellate Body Report)S — Hot-Rolled Stegbara. 193 (emphasis added).
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(b)  The EC Had No Positive Evidence to Determine thidi#oorts from
Norway Were Dumped

506. The EC lacked “positive evidence” for its conclustbatall imports from Norway
were dumped. There are two reasons for thig; the EC’s determination that imports from
sampledproducerswere dumped did not provide positive evidence itihg@brts fromnon-
sampled independent exportevere also dumped; asgcondthe EC failed to take into
account the fact that imports from one sampled @mpNordlaks, were not dumped.

Norway examines these issues separately.

(b)()) The EC Had No Evidence that Imports from Independen
Exporters Were Dumped

507. By treating all imports from Norway as dumped, BE®assumedhat imports from
non-sampled companies were all dumped. In faetE@ even assigned a dumping margin
to cooperating non-sampled companies of 14.8 peregqoal to the weighted average margin
of the sampled producet® Thus, imports from all non-sampled companies weated as
dumped because imports from the majority of thepdadproducers were determined to be

dumped.

508. Norway claims that, in the circumstances of thigestigation, the dumping
determinations made with respect to the sampteducersdid not provide “positive
evidence” that imports from non-samplexporterswere also dumped. In this investigation,
the EC could not simply extend conclusions reackgdrding sampled producers to non-
sampled exporters. Because the EC did precisalyitiiailed to make an “objective
examination”, on the basis of “positive evidena#’the volume of dumped imports from

non-sampled companies.

509. Norway recalls that, iEC — Bed Linen (21.5 — Indighe Appellate Body ruled that,
in certain circumstances, an authority that hasnéxad a sample of producers or exporters
may extrapolate from its conclusion regarding #m@gsled producers when it determines the

volume of dumped imports of non-sampled compaiftes.

510. The Appellate Body’s reasoning iBC — Bed Linen (21.5 — Indighows that the

extent to which determinations regarding samplediypcers can be extended to non-sampled

380 Definitive Regulation, para. 32.
381 appellate Body ReporEC — Bed Linen (Article 21.5 — Indjg)ara. 137.
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companies depends, among others, on the compositibe sample. The Appellate Body
stated that, where a sample is based on the largkeshe of exports — as in this disptite-
“we do not exclude the possibilithat evidence regarding dumping by the sampled
producers and exporters could be used to draw @gsincls regarding dumped imports from
the non-sampled compani®s. The Appellate Body’s heavily qualified formulatio
recognizes that, in some circumstances, it mighit mat be “possible” to extrapolate from

sampled producers to non-sampled companies.

511. This conclusion is in keeping with the fact that tkelevance for non-sampled

companies of conclusions reached regarding sanppéeticers must take into account the
composition of the sample, and the differences eetwthe sampled and the non-sampled
companies. In sum, the authority must have anctibgebasis for assuming that evidence

regarding dumping by sampled producers applieslggoanon-sampled companies.

512. In this dispute, the EC’s dumping determinatiorgarding samplegroducersdo not
provide “positive evidence” that imports from ncemgpledexportersare also dumped. The
reason is that the EC’s sample consisted exclysofgdroducersof salmon, to the deliberate

exclusion of independeeiportersof salmon®®*

Specifically, the EC itself acknowledged
that the sample consisted of six producers thataddhemselves export salmon and four

integrated producer-exportets.

513. However, as explained in Section V.A on samplihg, Norwegian salmon industry
includes a third major category of companies: irgglent traders that do not produce salmon
but purchase it for sale on domestic and exporketsf®® Independent exporters are a key
constituent of the Norwegian salmon industry, wiginy considerable exports from Norway

to the EC. Norway claims in Section V.A that € was obliged to include exporters in

the sample of investigated Norwegian companies.

382 Norway recalls its claim, in Section V.A, that ttemposition of the EC’s sample violated Articla®of the
Anti-Dumping Agreemenbecause the EC was not permitted to exclude enignt exporters from its sample
and because it did not include in the sample tlgel percentage of the volume of exports.

383 Appellate Body ReporEC — Bed Linen (Article 21.5 — Indig)ara. 138.

34 5eeSection V.A above.

%% Sedetter from the EC to FHL and NSL, 22 November 20&xhibit NOR-39.

33 Seepara. 297 above and the references therein, $tarice, Regulation (EC) No. 1890/1997, para. 12 and
Termination Regulation, para. 35. Exhibits NORR2 &lOR-5.
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514. In paragraph 300, Norway explained that due tiedhces in the business activities
of producers and exporters, the cost structurepaohg behavior of these two segments of
the industry is different. The exporters do nauinfarming costs but, instead, incur costs by
purchasing salmon from different producers. Beeaxgporters focus on selling high
volumes, they are also likely to have different S&é&osts and profit margins. Independent
exporters are also known for their low co$ts As a result, dumping determinations made
with respect troducersdo not provide a valid basis for concluding timports from

exportersare also dumped.

515. In paragraphs 301 - 305, Norway also explainedithahti-dumping investigations of
farmed salmon in 1997 and 2003, the EC recognizedstrict distinction” between the
“activities” of producers and exporters “from arecgtional point of view®®® It also
acknowledged that they “are subject to distincélemd financial requirements and often
defend divergent business interest§” As a result, it concluded these separate segroénts

the Norwegian salmon industry that required sepdratestigatior?-°

516. As recently as September 2003, the EC createdaemamples of Norwegian
“farmers” and Norwegian “traders” in an anti-dumginvestigation of Norwegian large
rainbow trout. Among others, the EC found that:

Exporters generally act independently of the predsitn that the
prices at which they sell the product concernedatsystematically
bear a direct relationship to the costs incurrethieyproducers in the
farming of large rainbow trodf*

517. Evenin this investigation, the EC recognized thadst Norwegian producers of
farmed salmon sold the product concerned to theramity via traders®®? Thus, theEC
itself has recognized that producers and exporters tatestlistinct segments of the
Norwegian industry, with different activities, cestnd pricing behavior. Moreover, until this
investigation, the EC has always concluded thaelikfferences require separate

investigation.

387 FHL memorandum, 11 April 2005, in FHL letter t@tBommission, 13 April 2005. Exhibit NOR-48.

388 Regulation (EC) No. 1890/1997, paras. 12 andBsibit NOR-2. See alsdermination Regulation, para.
35. Exhibit NOR-5.

389 Regulation (EC) No. 1890/1997, para. Bxhibit NOR-2.

39 Regulation (EC) No. 1890/1997, para.Bxhibit NOR-2.

391 Regulation (EC) No. 1628/2003, paras. 14 andBbhibit NOR-50.

392 provisional Regulation, para. 15.
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518. Yet, in this investigation, despite Norwegian resfaethe EC refused to include non-
producing exporters in the sampfé. Instead of examining whethexporterswere indeed
dumping, the EGssumedhat they were because imports from cerproducerswere found
to be dumped. However, given the differences betweoducers and exporters — which
have been recognized by the EC — there was no bati for this assumption.

519. Inthat regard, Norway notes that, although thecBfended that “it was possible to
arrive at both a normal value and an export pridgbalevel of the producer”, it did not do
50 In fact, because several producers did not extpdhe EC, the EC relied on the export
prices of the unrelated exporter that exported v@duce. Thus, the EC compared a
producer’snormal value — based on the producer’s costsamfymtion — with arexporter’s
export prices. Yet, the EC refused to use the egps own normal value — and different

costs of production — for this comparison.

520. Accordingly, in the circumstances of this investiga, the EC’s evidence and
determinations that the sampleducerswere dumping did not constitute “affirmative”,
“objective”, “verifiable”, and “credible” evidencthat independergxporterswere also
dumping®®® There is no valid basis for the mechanistic esitemto exporters of conclusions
reached about producers given the significant idiffees between them. Rather, absent
individual examination of exporters, there was positive evidence” that imports from

exporters were dumped.

521. The assumption that all imports from exporters wknmped also lacked

“objectivity”, under Article 3.1. To recall, impts from independent exporters amounted to a
full 55 percent of all imports from Norway duringet IP. By assuming that all of these
exports were dumped, the EC made it more likelyithaould find that dumped imports had
injured the EC domestic industry, thereby favoting interests of EC producers. This also
prejudiced, in particular, the interests of expartgho are now subject to anti-dumping
measures, even though none of them was ever faulnel dumping on the basis of positive

evidence.

393 provisional Regulation, paras. 15 and S&el etter from FHL to the Commission, 24 November £00
Exhibit NOR-47.

39 Definitive Regulation, para. 15.

39 Appellate Body Report)S — Hot-Rolled Stegbara. 192.



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pag8& 1

522. The EC could easily have secured “positive evidénath respect to independent
exporters by including them in the sample. Indesdset forth in Section V.A, if the EC had
complied with its obligations under Article 6.10tbeAnti-Dumping Agreemenit would

have included exporters in the sample. Firshefsample had been “statistically valid”, it
would have included independent exporters becdugseaccount for 55 percent of trade with
the EC; and, second, if the sample had covereditineegian companies with the largest
volume of exports, it would have included the sidependent exporters that are among the

top ten Norwegian exporters.

(b)(i) The EC Treated All Imports as Dumped Even Thougbund
That One Company in the Sample Was Not Dumping

523. Another flaw permeates the EC’s conclusion thatnatiorts from Norway were
dumped. The EC examined a sample of ten prodacet$ound that nine were dumping.
For one producer, Nordlaks, the EC fourdkaminimisdumping margin. Thus, the EC was
bound to treat the imports from that company ascumped. However, as set forth in
paragraphs 497 to 499, in the Definitive RegulatlenEC provided figures and reasoning to
the effect thaall imports from Norway were dumped. The EC did riatesanywhere in the
Definitive Regulation that it hasubtractedrom the total volume of Norwegian imports the
guantity of imports attributable to Nordlaks. Thefinitive Regulation, therefore,

improperly overstated the volume of dumped imports.

524. The EC then compounded its mistake when it extedpdIfrom the sampled to the
non-sampled companies. To recall, despite thetli@ttiess than 100 percent of imports from
sampled producers were dumped, the EC treataohports from non-sampled companies as
dumped. There is not a shred of evidence to stpip@EC’s conclusion that 100 percent of
imports from non-sampled companies were dumpedm8aking this assumption, in the
absence of “positive evidence”, the EC has faitethike an “objective examination” of the

volume of dumped imports.

525. As a consequence of the EC’s improper examinatidheovolume of dumped

imports, the EC also violated Article 3.5 of theti-Dumping Agreemer its causation

determination®*® This is because, in finding that imports from Way were causing

39 See also Section VII.B describing the obligatiander Article 3.5 of thénti-Dumping Agreement
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material injury to the domestic industry, the EGeck“in particular” on its finding that all

imports from Norway were dumpéd.

(iv)  Conclusion

526. The EC violated Articles 3.1, 3.2, and 3.5 of #i-Dumping Agreemeittecause it
treated all imports from Norway as dumped for pggsoof its injury and causation
determination. This conclusion is not based orsifpge evidence” or an “objective

examination” because:

. the EC assumed that its determinations regardimgpleal producers could be
mechanistically extended to non-sampled indepenegrdrters, without
positive evidence that imports from these expomeesdumped; and,

. the EC failed to exclude from the volume of dumpegorts: (1) the
guantities imported from Nordlaks and (2) a portddimports from non-
sampled companies equal to Nordlaks’ share ofdhgted producers’
imports.

B. The EC Violated Articles 3.1, 3.2 and 3.5 of thethRBumping Agreement in its
Examination of Price Undercutting

) Introduction

527. The EC failed objectively to examine the underagteffect of the dumped imports
on the prices of EC salmon products, as requirefirbgles 3.1 and 3.2 of th&nti-Dumping
Agreement By consequence, the EC violated also Articled.theAnti-Dumping
Agreement®® In particular, in the Definitive Regulation, tB€ failed to address the fact
that EC producers enjoy a considerable price prenaver the prices of imported Norwegian

salmon.

528. This fact was expressly acknowledged by the E@siseneral Disclosure document,
which stated that the usual price premium for ddimasimon products is 12 percént. The
EC also found that dumped imports had undercuptice of the domestic products by 12
percent. Therefore, the price difference estabtighetween the imported and domestic
products simply reflects the usual price premiufoywsd by domestic products. By failing to

examine the 12 percent price premium in the DeW@iRegulation, and simply relying on

397 provisional Regulation, paras. 92 and 93, as ooefi by the Definitive Regulation, para. 99.
398 gee alsdection VII.B describing the obligations underidig 3.5 of theAnti-Dumping Agreement
39 General Disclosure, para. 122. Exhibit NOR-67.
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price undercutting of 12 percent, the EC has faibeconduct an objective examination of the
“effect” of dumped imports on prices in the EC n&irkThe EC has failed to consider
whether there is significant price undercuttingrexpuired by Article 3.2, because it did not

account for the usual price premium.

529. Norway will describe the pertinent parts of the E@étermination and then set forth
the EC’s violations of Articles 3.1, 3.2, and 3f3lte Anti-Dumping Agreement

(i) Overview of the EC’s Determination

530. In the Definitive Regulation, the EC concluded ttheg “average undercutting margin,
when expressed as a percentage of the Communiigtiyd prices, was established at

around 12 %, i.e. there was, as at the provisistagle, substantial undercuttirfy>

531. In the (definitive) General Disclosure, which mms@lmost exactly the Definitive

n401

Regulation®* the EC also stated that the level of price undénmwas 12 percerif?

However, in addition, it stated:

At the definitive stage, it has also been found the Community industry
can sell at a certain price premium by comparisoiNbrwegian products,
up to a maximum of 12%Tlherefore, it was considered thiaits price
premium should be taken into account when estabgisiie injury

margin In this respect, the level of the minimum impanite has been

based on the findings and methodology as set satdmove®®

(emphasis added)

532. In other words, the EC found in one part of the &ahDisclosure that domestic
products enjoyed a price premium of 12 percent owported products and, in another part
of the Disclosure, it found that imports underdw price of domestic product by 12 percent.
Thus, the difference in prices between imported@omdestic productsqualsthe usual price
premium enjoyed by domestic salmon products. Tmradiction in the General Disclosure
between the 12 percent price undercutting and 2hgetcent price premium was pointed out
to the EC by the FHL, which argued that “the averagtual undercutting should be 098°.

90 Definitive Regulation, para. 57.

“1 The General Disclosure document is simply a driafhe Definitive Regulation.

“92 General Disclosure, para. 57. Exhibit NOR-67.

“93 General Disclosure, para. 122. Exhibit NOR-67.

404 EHL and NSL’s Comments on the Definitive Disclasu8 November 2005, para. 38. Exhibit NOR-49.
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533. Strikingly, one of the very few differences betwédka General Disclosure and the
Definitive Regulation is that the above-quoted pgssregarding the price premium
disappeared. It does not feature in the DefiniRegulation; nor is there any other reference
to the usual price premium. In contrast, the fagdon the level of price undercutting
remained unchanged. Thus, the EC response taghmants of FHL was simply to delete

the reference to 12 percent price undercuttingrexicgexamine this factor at all.

534. In addition to the finding in the Definitive Disdare, several interested parties
submitted that EC salmon products enjoy a pricenpren over imported products. For
instance, an EC processing company, Aqua Grouphirager, submitted:

The market for European salmon is limitaetause it is placed in the
premium segmeiit® (emphasis added)

and,

European salmon is used for fremium product rangé®® (emphasis
added)

535. SIF France, another EC processor, stated:

Due to more production efficiency in Norway the gwots from

Norwegian origin salmon can be used for less expemsoducts where

no premium is added for originThe fact that th&lorwegian salmon is
cheaperthan Scottish or Irish salmdmas made it possible to maintain the
image that thenore expensive Scottish and Irish salnsobetter

quality*®’ (emphasis added)

536. Loch Duart, a Scottish producer, stated with respethe Label Rouge label under
which its salmon products are sold:

The Label Rouge brand can sustain a 10-15% premidff

and,

Loch Duart produces salmon which is different friima standard
Norwegian salmon ... These are clear points of diffee to the consumer

%95 etter from Laschinger to the EC, 20 May 2005,gag Exhibit NOR-70.

%% etter from Laschinger to the EC, 20 May 2005,g8g Exhibit NOR-70.

“07 Questionnaire reply from SIF France, date unaer@éction E 3, page 12. Exhibit NOR-71.
%8 Questionnaire reply from Loch Duart, 20 Decemh@¥4 Section K.1b-5. Exhibit NOR-15.
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which lead to a better tasting salmmmmanding a higher sales valtfé
(emphasis added)

537. Finally, another EC producer, Orkney Sea Farm&dta

We sell salmon of the highest quality and therefoeeable to command a
premium for the produét® (emphasis added)

538. Thus, as the EC'’s findings in the General Disclesuggest, the record of the
investigation shows that EC salmon products comnagmigce premium over imported

Norwegian salmon products.

(i)  The EC Failed to Examine Objectively Price Undedrngt

539. The EC violated Articles 3.1 and 3.2 of theti-Dumping Agreemeittecause it did

not conduct an “objective examination” based onsfpee evidence” of whether there was
significant price undercutting by the imported prot$. Specifically, in the Definitive
Regulation, the EC failed to take into accountubeal price premium enjoyed by EC salmon
products in examining the price difference betwdemestic and imported products. By so
doing, the EC overlooked the fact that, in the El0&initive Disclosure, the usual price
premium equaled the alleged price undercutting.

540. Norway summarizes, first, the EC’s obligations uniidicles 3.1 and 3.2 of th&nti-
Dumping Agreementin paragraphs 501 to 504, Norway sets out tinerge requirements
governing an injury determination, namely, the dotynake determinations on the basis of
“positive evidence” and an “objective examinatioo recall, an “objective examination”
must be conducted “without favouring the interestany interested party*** and it must be
“even-handed” and “fair”, and not make an injuryedeination “more likely**? It must

also yield an “accurate and unbiased picture” efdbmestic industr:

541. With respect to price undercutting, Article 3.1 ydes that the investigating
authority must examine “the effect of the dumpeg@ants on prices” of the like domestic

product. Article 3.2 adds that the authority nemtsider whether there was “significant

“99 Questionnaire reply from Loch Duart, 20 Decemk@84 Section B-5. Exhibit NOR-15.

10 Questionnaire reply from Orkney Sea Farms, 1 Déeer3004, Section “F2 Price Setting”. Exhibit NOR-
72.

“11 Appellate Body Report)S — Hot-Rolled Stegpara. 193.

12 Appellate Body Report)S — Hot-Rolled Stegpara. 196.

13 pAppellate Body ReporMexico — Riceparas. 180 and 181.
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price undercutting” by the dumped imports. Thhbs, authority must compare the prices of
imported and domestic products to establish whetteeteffect” of the dumped imports is

significant price undercutting.

542. The mere fact that imports have lower prices tlilkdomestic products does not
necessarily mean that the effect of the dumped itap® significant price undercutting. The
price difference could be explained by some othetdlr, such as a price premium enjoyed by
domestic products. In that case, the “effect’naf tumped imports is not “significant price

undercutting”.

543. The examination of price undercutting cannot, tfegee be a mechanistic comparison
to ascertain whether imports have lower prices tt@nestic products. Instead, if there is a
price difference, the authority must examine ang@&we that the difference is explained by

factors, other than dumped imports, that affeactgpdomparability.

544. In EC - Tube or Pipethe panel considered that, in examining pricesocutting
under Article 3.2, an investigating authority mtaste into account factors, such as
“differences in costs” of production or “market peption” of consumers, that affect the price

relationship between domestic and imported prodiéts

545. Contextual support for this interpretation of Alti3.2 of the Anti-Dumping
Agreementcan be found in Article 6.5 of ttf®CM AgreementThat provision states in

relevant part:

For the purpose of paragraph 3f@jce undercuttingshall include any
case in which such price undercutting has been dstraied through a
comparison of prices of the subsidized product withes of a non-
subsidized like product supplied to the same markée comparison
shall be made at the same level of trade and apamble timesjue
account being taken of any other factor affectinggpcomparability
(emphasis added)

546. Thus, Article 6.5 of th6&CM Agreemendtipulates that investigating authorities
examining price undercutting must examine any facioat affect price comparability. In
Indonesia — Autgsn examining price undercutting under %€M Agreementhe panel

analyzed physical differences between the domastidmported products that could affect

“14 panel reportEC — Tube or Pipgpara. 7.293.
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prices. The panel also considered that due alloevamust, in principle, be made for non-

physical differences, such as brand im&ge.

547. In sum, in conducting an examination of price uodémg under Articles 3.1 and 3.2
of theAnti-Dumping Agreemenan investigating authority must take into accaamy factors
that affect the comparability of imported and dotivgsrices. Under these provisions, if
imported products have generally lower prices tthamestic products, for example because

of consumer perceptions, the authority must take ascount that factor.

548. In this dispute, the EC found that the average marfjundercutting during the
period of investigation was 12 percent. Howevaerested parties, including EC producers
and processors, submitted that EC salmon prodoatsnand a price premium over
Norwegian imports due to consumer perceptionsnifségntly, in the General Disclosure,
the EC found that EC products enjoy a 12 percenémremium over imported produéfs.
Thus, the price undercutting found in the DefiretiRegulatiorequalsthe usual price
premium set forth in the General Disclosure. mteof these figures, Norwegian salmon
products entered the EC market, during the IP paicea that was fully consistent with the
usual price difference between domestic and imdgsteducts. However, in the Definitive
Regulation, the EC eliminated the reference tdlth@ercent price premium, and wholly
failed to examine the significance of the pricenpitan.

549. The EC’s examination of price undercutting, therefdails to give an “accurate and
unbiased picture” of the price relationship betwdemestic and imported produété. The
EC concludes that the 12 percent price differemhigveen domestic and imported products
involves price undercutting by the dumped impoktwever, in making this finding, the EC

ignores a known factor that explains this pricéedéntial through the price premium enjoyed

“1>The panel stated:

[W1hile the record clearly demonstrates the existeofdifferences in physical
characteristics between the models in questiodonesia has presented little if any
evidentiary support for their proposition concegniton-physical differences (such
as brand image or after-sales service) betweemdttzls. ..[T]he record does not
show that there are any significant non-physic#fiedences for which due allowance
must be madenuch less any differences that could accounttferextent of the
differences in price between the [various car n@deissue].

(Panel reportindonesia — Autggara. 14.253.)
“1® General Disclosure, para. 122. Exhibit NOR-67.
“17 pppellate Body Reporiexico — Ricgparas. 180-181.
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by domestic products. As a result, the “eviderafel2 percent price undercutting is not in
the least “credible”. Further, by ignoring thesabkprice premium, the EC favored the
interests of EC producers, prejudiced Norwegiampecers, and made an injury

determination “more likely*!?

550. In short, deleting factual findings contained ie theneral Disclosure, and ignoring
evidence in the record, does not constitute anetdhje examination” of price undercutting

that is “fair” and “even-handed” with respect tbiaterested parties.

551. As a consequence of the EC’s inadequate examinatipnce undercutting, the EC
also violated Article 3.5 of thanti-Dumping Agreemeiin its causation determinatiSf
This is because, in finding that imports from Noyweere causing material injury to the

domestic industry, the EC relied on its findingsagnificant price undercuttintf’

(iv)  Conclusion

552. For these reasons, by failing to examine the preenium that domestic salmon
products command over imported products, the EGapgrly examined the “effect of the
dumped imports on prices” of EC salmon productsiamuoperly concluded that there was
“significant price undercutting”. As a result, tB€ improperly examined the effect of
dumped imports on the EC domestic industry undécler3.5. The EC, thereby, violated
Articles 3.1, 3.2, and 3.5 of thnti-Dumping Agreement

C. The EC Violated Articles 3.1 and 3.4 of the Anti-Inping Agreement Because It
Failed to Evaluate Objectively Price Trends Affeagj EC Producers

(1) Introduction

553. Norway submits that the EC violated Articles 3.1 &4 of theAnti-Dumping
Agreemenbecause, in making its injury determination, ti@f&iled properly to evaluate
price trends as “relevant economic factors” thatenfeaving a bearing on the state of the

industry”.

554. The EC’s failure in this regard resulted from thetfthat it examined the prices of the

EC domestic industry in euros and not pounds stgrivhich was the operating currency of

18 Appellate Body Report)S — Hot-Rolled Stegpara. 193.
*195ee alsdection VII.B describing the obligations underidig 3.5 of theAnti-Dumping Agreement
420 provisional Regulation, para. 93, as confirmedefinitive Regulation, para. 99.
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the Scottish companies that were investigateda fesult, the pricing data relied on by the
EC suggested that the EC industry’s prices dechwieeh, in fact, in pounds sterling they
remained stable. The EC, therefore, failed to oohen “objective examination” of “positive
evidence” relating to the prices affecting the deticeindustry, in violation of Articles 3.1
and 3.4 of thé\nti-Dumping Agreement

(i) Overview of the EC’s Determination

555. As part of the injury determination, the EC assesbke evolution of the EC
industry’s prices at the level of a sample of f&@ttish companies, all of which have their

operations in Scotland and keep their account®imgs sterlind®* The EC concluded that:

...[i]n the period 2001 to the e Community industry’s average
sales prices decreased by 9%he main price decrease occurred
between 2002 and 200% (emphasis added)

556. The EC stated the average sales prices in eurothartdpercent decline in those

prices was a measure of the fall in prices in thatency.

557. The EC acknowledged that numerous “injury indicsit@howed positive trends
during the period considered, including: productigrmduction capacity, sales volume,
employment, productivity, stocks and investméfitsNevertheless, the EC concluded that
these positive trends were offset by a number gatiee trends in other indicators, of which

the decrease in average sales prices was an importe*>*

558. The EC used the 9 percent decline in prices toecmhthat an increase in the sales
volume — usually a positive factor for an industrywas, in fact, a negative development.
According to the EC, the concurrent increase inB@andustry’s sales volumes magnified
the effect of the perceived drop in unit salesgsjavhich “led to a significant fall in

n425

profitability.

21 provisional Regulation , para. 72. Definitive Blegion, para. 65 and Table 2. The five compaaies
Hoove Salmon, Loch Duart, Orkney Sea Farms, WestMBalmon and Wester Ross Salmon.

“22 Definitive Regulation, para. 68.

“2 Definitive Regulation, paras. 61 to 63, 65, 66 (&dd Provisional Regulation, para. 80) and 76 (and
Provisional Regulation, paras. 68 and 78).

424 Definitive Regulation, para. 78. Those other égadbrs displaying negative trends were, for instanuarket
share, profitability, and employment.

2 Definitive Regulation, para. 80.
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(i)  The EC Failed Objectively to Evaluate Price Trends

559. Norway recalls, briefly, the EC’s obligations undeticles 3.1 and 3.4 of th&nti-
Dumping AgreementAs set out in paragraphs 501 to 504, Articler8duires an

investigating authority to make “an objective exaation” of the domestic industry on the
basis of “positive evidence”, that is evidence ikaaffirmative”, “objective”, “verifiable”

and “credible.**® The panel itMexico — Ricéneld that “positive evidence is in the first place
evidence which isnaterial to the case at haneh other words it is to beelevant and

pertinent with respect to the issue to be decidét An “objective examination” is

“unbiased, even-handeandfair.”*?® An investigating authority cannot “favour[] the
interests of any interested party” nor make anrinfletermination “more likely**® An

injury examination must also yield an “accurate anfliased picture” of the domestic

industry**°

560. Article 3.4 requires an investigating authorityetealuate “all relevant economic
factors and indices having a bearing on the stafieeandustry”. InThailand — H-Beams
the Appellate Body held that the investigating autly must evaluate all of the 15 factors
listed in Article 3.4' In addition, because the list is not exhaustive authority must also

evaluate any other relevant factors bearing orinthestry.

561. Turning to the facts of this case, Norway notes, tb@nsistently with Article 3.4, the
EC evaluated trends in the EC industry’s pricesticle 3.4 expressly requires the authority
to examine “factors affecting domestic prices”. mglaver, Article 3.1 requires an
examination of the “effect” of dumped imports oniges in the domestic market”.

562. An examination of the domestic industry’s pricesldpin theory, be conducted in
any currency. However, as the pandliexico — Ricestated, the evidence examined must be

“material”, “relevant and pertinent to the issuétdecided”*? In order to examine the

26 Appellate Body Report)S — Hot-Rolled Stegbara. 192.

42" panel reportilexico — Ricgpara. 7.55 (emphasis added). The Appellate Bogdged with this statement.
Appellate Body Reporfylexico — Ricepara. 165.

28 Appellate Body ReporEC — Bed Linen (Article 21.5 — Indig)ara. 133 (emphasis in original).

2 Appellate Body Report)S — Hot-Rolled Stegparas. 193 and 196 (emphasis added).

30 Appellate Body Reporexico — Ricgparas. 180-181.

“31 panel reportThailand — H-Beamsparas. 7.216-7.256, as upheld in the Appella@yBeport, Thailand — H-
Beamspara. 125.

“32 panel reportiexico — Ricgpara. 7.55 (emphasis added). The Appellate Bogged with this statement.
Appellate Body Reporfylexico — Ricepara. 165.
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impact of price developments on the state of doimpsbducers, an authority must examine
prices in the operating currency of those produc@&rss currency is “material” to their

economic situation and is, therefore, relevant@erntinent to the issue.

563. In this investigation, the EC industry is overwhglgly dominated by Scottish
producers. The EC chose, therefore, to evaluategat the level of a sample of five
Scottish companies. The EC was required to evalihat evidence from the perspective of
these Scottish companies. All five Scottish pratsdad the entirety of their operations in
Scotland. These companies incur most, if nooéliheir costs — for example, for labor,
feed, veterinary costs and utilities — in poundslisty. All five companies keep their
accounts in pounds sterling. They report reventests, and the consequent profits and
losses in that currenéy® Their share capital is denominated in poundsisteand they,
therefore, make returns to shareholders in thaenay. Moreover, more than 70 percent of
the companies’ sales are made in the United Kingdodhdenominated in pounds sterling.
Even for sales that are not denominated in poutedkng), the material currency for
examining price trends is pounds sterling becdusedmpanies must meet their costs and
make shareholder returns in that currency. Tharghie Scottish companies, prices trends in
pounds sterling are, therefore, “material” to tHgiancial performance and overall economic

situation®3*

564. To recall, the EC concluded that the sampled preduprices declined by 9 percent
in euros during the period considered. Howeveemprices trends are examined in pounds
sterling, a totally different picture emerges. Hwverage unit price of the five sampled
Scottish producers was £1.88 in 2001 and was fiu8ig the IP. Thus, instead of a decline
in prices, prices remained constant. The reasatdifferent results were obtained by the EC
when using euros is that the euro appreciated psoapnately 9 percent relative to the

pound sterling from 2001 to the f The EC never mentioned this fact.

433 Seethe 2003 and, in some cases, 2004 financial statsnfier the five sampled Scottish companies, obthin
from the Companies House, Edinburgh, Scotland.itExXNOR-73.

34 Norway notes that, although the EC producers wemgaested by the EC to provide data in their ofregat
currency, Loch Duart and Wester Ross Salmon reghdinteir data in Euros. West Minch did not indicate
expressly whether it was reporting its data in msusterling or in Euros; however, the questionnay as a
whole suggests that data was reported in poundmgte

35 This means that, for that period, a constant peiqeessed in pounds sterling would convert tora ptice
that was 9 percent lower in the IP than it wasd@®2 Thus, the price of £1.88 converted into €3:03001,
whereas in the IP, the same pound sterling prassstated to just €2.77.
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565. Examining the sampled producers’ prices for th&eiperiod considered with the

pound sterling/euro exchange rate used by the B@sthe following:

Table 5: Evolution of EC Industry’s Sales Prices

2001 2002 2003 IP
Average unit sales prices €/kg° €3.03| €3.00| €264 €277
Average unit sales prices £/kg £1.88 £1.89 £1.83 £1.88
Exchange rates EUR to GBF*’ 0.622| 0.629] 0.692| 0.679

566. In other words, in pounds sterling, the five Sabtgproducers received teame

average price during the IP as they did in 2004y thd not experience a drop in prices in
their operating currency. As a result, irrespectb prices in euros: the sampled producers’
per unit revenues did not suffer because of preaiges; nor did price declines impair the
companies’ ability to meet their costs of productiand, finally, price declines did not

contribute to losses in the companies’ operatirrgeticy.

567. The EC’s use of euros, therefore, gave an inaceyature of price trends that
masked the fact that, from the perspective of #mepded producers, prices were constant.
This distortion was pointed out to the EC by the_Fthich explained that the EC’s analysis
of prices was vitiated by the use of the wrongency?*® FHL even provided the EC with a
table showing exactly the same price developmenp®unds sterling that are shown in the

table in paragraph 565. FHL asserted bluntly that:

... the use of EUR is equal to introducing a randaier@al factor that
in this case isruly distorting the result8*® (emphasis added)

568. The EC chose to ignore those comments and, in #fi@illve Regulation, persisted
in using euros. In its examination, the EC newtinawledged that the sampled producers

suffered no price declines in their operating aocye

“3 Definitive Regulation, Recital 65, Table 2.

“37 Questionnaire for producers in the European Conityyudnnex I11, “Exchange Rate Table”. Exhibit NGR
74.

“3EHL and NSL’s Comments on the Definitive Disclasu8 November 2005, paras. 43 ff. Exhibit NOR-49.
9 FHL and NSL’s Comments on the Definitive Disclasu8 November 2005, para. 43. Exhibit NOR-49.
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569. The EC’s evaluation of price trends is misleadiegduse it artificially created a price
decrease of 9 percent that the sampled producees aetually experienced. From the
perspective of the sampled producers, the evidemasenot material, relevant or pertinent to
their situation. Nor did it provide an “affirmag¥, “objective” and “credible” picture of their
financial performancé&’® By suggesting that there were price declines vihere were none,
the EC’s examination also made an injury deterrionaimore likely”*** In sum, the

examination is not “unbiased, even-handed, and t4ir

570. The distorted character of the evaluation of prieads also influenced the EC’s
evaluation of other factors. In evaluating salelsimes, the EC acknowledged that the
sampled producers had enjoyed increased &&lddowever, as noted in paragraph 558, the
purported price decline was used to turn the ingligsincreased sales volumes from a
positive development into a negative one. The &{d that, because of declining unit
prices, the increased sales volumes contributéatder losses. However, because the EC’s
underlying premise regarding declining prices wasng, its evaluation of increased sales

volumes was also vitiated.

571. Finally, Norway notes that, because unit salesegngere constant in pounds sterling
and because sales volumes increased, the sampliuacprs’ revenues must have increased
during the period considered. This suggests dsaels sustained by the EC industry during
the IP were caused by an increase in costs of ptiiuthat outstripped the industry’s
increased revenues. Norway returns to this igsi@ction VIl in its claims on causation
under Article 3.5.

(iv)  Conclusion

572. By failing to examine the price trends of the E@ustry in the operating currency of

the investigated companies, the EC failed:

. to evaluate properly relevant economic factorsiadates having a bearing on
the state of the industry, as required by Articke & theAnti-Dumping
Agreementand

440 Appellate Body Report)S — Hot-Rolled Stegpara. 192.

41 Appellate Body Report)S — Hot-Rolled Stegbara. 196 (emphasis added).

42 Appellate Body ReporEC — Bed Linen (Article 21.5 — Indig)ara. 133 (emphasis in original).
43 Definitive Regulation, para. 66.
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. to make an objective examination of injury on tlasib of positive evidence,
as required by Article 3.1 of thAgreement

D. Conclusion

573. For these reasons, the EC’s injury determinatiotateéd theAnti-Dumping

Agreement In particular, the EC failed properly to:

. determine the volume of dumped imports in violatdrrticles 3.1 and 3.2
and, in consequence, Article 3.5;

. examine price undercutting in violation of Artisl8.1 and 3.2 and, in
consequence, Article 3.5;

. evaluate objectively price trends affecting EC jats, in violation of
Articles 3.1 and 3.4.
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VIl.  THE EC VIOLATED ARTICLES 3.1AND 3.50F THE ANTI-DUMPING AGREEMENT IN
CONCLUDING THAT DUMPED IMPORTS CAUSED MATERIAL INJURY TO THE EC
DOMESTIC INDUSTRY

A. Introduction

Norway claims that the EC violated Articles 3.1 &8 of theAnti-Dumping Agreemerir

its determination that “there is a causal link bedw the dumped imports and the material
injury suffered by the Community industr§** Norway claims that the EC failed to ensure
that injury caused by factors other than dumpecdntspyvas not improperly attributed to
dumped imports. Specifically, Norway argues thatEC failed to conduct a proper

assessment of the injury caused to the domestistndby two factors other than dumped

imports:
. increases in the EC industry’s costs of productsnd,
. imports of salmon from the U.S. and Canada.

574. Before examining these issues in turn, Norway resithe EC’s obligations under
Article 3.5, which are relevant to both issues.

B. The EC’s Obligations Under Article 3.5 of the AnBumping Agreement

575. Article 3.5 requires an investigating authorityestablish that there is a “genuine and
substantial” causal relationship between the dunip@orts and the domestic industry’s
injury.**® In establishing the existence of this relatiopshirticle 3.5 prevents an
investigating authority from attributing injury tumped imports that is, in fact, caused by

other factors. Article 3.5 provides, in relevaattp

The authorities shall also examine any known facwmther than the
dumped imports which at the same time are injuriing domestic
industry, andthe injuries caused by these other factors mustheot
attributed to the dumped impor{@mphasis added)

576. Interpreting this provision, the Appellate Bodyeadi

This obligates investigating authorities in theausality determinations
not to attribute to dumped imports the injuriouteets of other causal

“44 provisional Regulation, para. 110, confirmed ia Befinitive Regulation, para. 99.
445 Appellate Body Report)S — Softwood Lumber IV (Article 21.5 - Canaqmra. 132;seealso Appellate
Body ReportUS — Wheat Gluterpara. 69.
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factors, so as to ensure that dumped importsrafact, “causing injury”
to the domestic industry. 1S — Hot-Rolled Steelve described the non-
attribution obligation as follows:

... In order that investigating authorities, applyiAdicle
3.5, are able to ensure that the injurious effetthe other
known factors are not “attributed” to dumped impothey
must appropriately assess the injurious effectsthoke
other factors. Logically, such an assessment mustve
separating and distinguishing the injurious effeofsthe
other factors from the injurious effects of the geuoh
imports If the injurious effects of the dumped importe a
not appropriately separated and distinguished fiw
injurious effects of the other factors, the auttesi will be
unable to conclude that the injury they ascribeluanped
imports is actually caused by those imports, rathan by
the other factors. Thus, in the absence of suphragon
and distinction of the different injurious effectshe
investigating authorities would have no rationakibato
conclude that the dumped imports are indeed caubiag
injury which, under theAnti-Dumping Agreemenjustifies
the imposition of anti-dumping duties. (emphasideat)

... [I]n order to comply with the non-attribution lgumage
in [Article 3.5], investigating authorities must ake an
appropriate assessment of the injury caused tddheestic
industry by the other known factors, and they nsegtarate
and distinguish the injurious effects of the dumpagdorts
from the injurious effects of those other factors.

Non-attribution therefore requires separation astrgjuishing of the
effects of other causal factors from those of theaped imports so that
injuries caused by the dumped imports and thossechhy other factors
are not “lumped together” and made “indistinguidbab*

577. Thus, as part of its causation analysis, the ECaliéiged to examine the effects of
factors other than dumped imports that were knawmet causing injury to the domestic
industry. As part of that analysis, the authonityst properly assess injury caused by other
factors, “separating and distinguishing” the inpus effects of those factors and the effects of

dumped imports. In this investigation, the EC atell these obligations.

446 pppellate Body ReporEC — Tube or Pipe Fittingpara. 228.
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C. The EC Failed Properly to Assess the Injurious Eéts of the EC Industry’s
Increased Costs of Production

0] Overview of the EC’s Determination

578. Interested parties raised the EC industry’s higétof production as a factor, other
than dumped imports, that was causing injury toB@eindustry during the IP. In the
causation analysis in the Provisional Regulationen the heading “Effect of other factors”,

the EC rejected this argument:

It was argued that [(1)] thidorwegian industry has lower production
costs than the Community producarsl that this, and [(24 failure

by the Community producers to reduce productiontisc@sa reason for
increased imports and serious injury. On the bafsise information
available, it was found that whilst Norway enjogvantages in
relation to certain costs (e.g. medicines, feedirenmental regulatory
cost), the Community producers enjoy advantageslation to others
(e.g. labour). Overall, it is noted that whilsé t@ommunity producers
are incurring significant losses in the currentkegrso too are
Norwegian producers, as evidenced inter alia bywggran
government data and the dumping investigationvak therefore
provisionally found thathe argument that Community producers were
less efficient than the Norwegian exporters wassnbstantiateénd
that this could not be a cause of the injuriousagion of the
Community industry*’

In the Definitive Regulation, the EC confirmed tenclusions in the Provisional Regulation,

without expanding on thef#®

579. Thus, according to the EC, two arguments were meglerding the effect of costs of
production on injury to the EC industry: (1) Norvieeg producers have lower costs than EC
producers; and (2) EC producers failed to redustsaaf production. The EC rejected these
arguments concluding that these factors “couldogod cause of the injurious situation of the

Community industry”.

580. The EC's rejection of the arguments made, in fadtiresses solely the first of them,
namely, the relative efficiency of Norwegian and p@Gducers. Despite acknowledging an
argument that the EC industry had failed to redtsceosts, the EC did not examine

developments in the EC industry’s costs of produrcti

*4’Provisional Regulation, para. 108.
“®Definitive Regulation, para. 99.
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(i) The EC Improperly Assessed the EC Industry’s IregdaCosts of Production

581. There are several reasons to conclude that thene@ that increased costs of
production were a factor simultaneously causingrinfo the EC industry. The most obvious
is that the EC itself acknowledged that interegtadies had contended that the EC industry’s

failure to “reduce” costs had contributed to thaustry’s injured state.

582. This factor was also explicitly raised by FHL is@mission on 8 November 2005.
In that submission, FHL suggested that an “ansteeexplain EC industry’s “large financial
losses” was the industry'sritrease in cost of productiti*® Using data in the EC’s
Definitive Disclosure, FHL calculated the increas¢he EC industry’s costs of production in
both euros and pounds sterling, and compared it wvitt prices. This comparison showed
that unit costs increased rapidly during the pedodsidered, considerably exceeding prices
for most of the period. FHL provided the EC witte following table:

“9FHL and NSL’s Comments on the Definitive Disclasu8 November 2005, para. 61. Exhibit NOR-49.



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pagé 1

Table 6: Evolution of the EC’s Industry’s Costs ofProduction

2001 | 2002 | 2003| IP Source™®

Average Unit Sales Price €3.03 | €3.00 | €2.64 | €2.77 | A |Para. 65

Profitability on EC Sales +8% -7% -9% -5% B| Para. 70

Unit Cost of Production €2.79 |€3.21 |€2.88 | €291 |C | =A/(1+B)™!

Exchange Rate 0.62 0.63 0.69 0.68 D| Central Bank of
the Netherlands?

Average Unit Sales Price £1.88 | £1.89 | £1.83 | £1.88 =A*D

Unit Cost of Production £1.73 | £2.02 | £1.99 | £1.98 =C*D

583. On the basis of this information, FHL asserted:that

The increase in cost of production in the Commucitysed in reality
the declining trend in some main economic indicafmertaining to the
Community industry. ... Thus, the real reason forgheblems
experienced by the Community industry was raisiogfs®>>

584. In addition, the record includes evidence fromE@producers themselves
confirming that their costs increased consideradhblyng the period considered. The EC
asked EC producers to provide data on their reveand costs of productiéi* Thus, the

EC envisaged that costs of production should beneed, and gathered relevant data for

50 FHL’s source refers to paragraphs in the Defigifdisclosure. However, the same information is/joed
in the same paragraphs of the Definitive Regulatibhe only change is that the profitability in esiin 2002 is
6.9 percent in the Definitive Regulation, not 7qest. However, the unit COP in euros is correstiffed as
€3.21.

1 EHL's table contains a typographical error, sgtinat the formula is “A/(1-B)".

%52 The exchange rates provided by FHL are the sartieeasxchange rates that the EC requested intdreste
parties to use for conversions between euros anddsosterling with rounding to two decimal point&he
precise rates that the EC requested interestei@péotuse were: 0.622 (2001); 0.629 (2002); 0(@923); and
0.679 (IP). Seepara. 565 above.

*3FHL and NSL’s Comments on the Definitive Disclasu8 November 2005, paras. 61 and 62. Exhibit NOR-
49.

*54 Questionnaire for producers in the EC, in partic@ection E — Sales and Section H — Cost of Ptimuc
See, for examplehe Questionnaire reply from Hoove Salmon, datettain. Exhibit NOR-75.
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that examination. The table below summarizes ranfidential data provided by the

sampled EC producers regarding their per unit costs

Table 7: Increased Costs of Production of the Samgdl EC Producers

Cost of Production (2001 — IP}>>
GBP EUR
Hoove™® +15.0% | +5.3%
Loch Duart®’ +19.0% | +9.0%
Orkney Sea Farm$>® +20.9% | +10.8%
Wester Ros&™ -0.7% -9.0%
West Minch Salmori®® | +20.0% | +9.9%
Average™’ +14.9% | +5.2%

585. The evidence in the record, therefore, demonstthtds- whether measured in
pounds sterling or euros — there were significaatdases in the per unit costs of production
for four of the five sampled EC producers during preriod consideretf? In pounds

sterling, the increases were between 15 and 2Epgwwith an average for all five producers
of 14.9 percent. The significant increase in cegfdains why, despite constant prices in

pounds sterling and an increase of 7 percent essallumes, the EC industry incurred

“%5 |t appears that the value used by all the sammleducers was average cost per tonne (labelledréitmit
cost per ton” or, in the case of West Minch Salnfamerage cost per tonne”). The cost of productigares
include SG&A cost, as reported by the EC compaini¢ise “cost of production” table in the EC quentiaire.
45® SeeQuestionnaire reply from Hoove Salmon, Table 20st@d Production), line “unit cost per ton”. Exhib
NOR-75. Hoove reported its data in GBP.

457 SeeQuestionnaire reply from Loch Duart, 20 Decembe@able 20 (“cost of production”), line “unit dos
per ton”. Exhibit NOR-15.

458 SeeQuestionnaire reply from Orkney Sea Farms, 1 Deeer2b04, Table 20 (“cost of production”), line
“unit cost per ton”. Exhibit NOR-72.

%9 SeeQuestionnaire reply from Wester Ross, date uneerfaible 20 (“cost of production”), line “unit caser
ton”. Exhibit NOR-76. The percentage change tsvben 2001 and 2003, as the questionnaire reply doe
disclose the value for the IP. Wester Ross refats$edata to the EC in Euros.

60 seeQuestionnaire reply from West Minch, 22 Decembei@®ection D-1, line “Average cost/tonne*
Exhibit NOR-77. West Minch'’s questionnaire respoissentitled “Safeguard Questionnaire” and apptears
have been originally filed as a questionnaire raspan the safeguard investigation preceding thiedaimping
investigation. West Minch appears to have subsgtyuepdated this reply for purposes of the antinging
investigation. West Minch reported its figures floe period 2000 — IP. West Minch did not statpressly
whether it reported its figures in pounds stertimgn Euros. The replies suggest, however, thatéporting
currency was pounds sterling.

%1 Norway has calculated a simple average becadseit not have the sufficient data to calculate ighted
average.

52 For the reasons set forth in Section VI.C, Norwagsiders that the material data for examiningstheation
of the sampled Scottish companies, under Artiabé tBie Anti-Dumping Agreementis in pounds sterling,
because that is the operating currency of theseanms. The differences in the data regardingsaafst
production demonstrate further that exchange rateements can distort developments in the economic
performance of the domestic industry. This highisgthe need for the authority to examine dataén t
operating currency of the producers concerned sarerthat the data is material and relevant.



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pag& 1

losses. In essence, the producers’ higher saleaues were more than eliminated by

increased costs.

586. Viewed from another perspectiviethe EC industry’s costs of production had not
increased significantly during the period considgrde industry would have continued to
make profits of 8.0 percent in pounds sterfifijInstead, because costs of production
increased by so much, the EC industry ceased podftable and incurred losses, despite
increased revenues. Even measured in euros,drease in costs is an important cause of
injury. The EC found that euro prices fell by 9qent to €2.77/kg during the period
considered. If costs had remained at €2.79/kghduthis period, the industry would have
broken even, with losses of just 0.7 peré&htThus, increased unit costs were an important

cause of injury.

587. In sum, the data in the record shows that FHL ctigr@argued that injury was, in

large part, caused by an increase in the EC ingdsistosts. However, despite FHL's
argument, and despite the evidence in the redoed€ entirely failed to assess the injurious
effects of the increase in EC producers’ costsoflpction. Instead, the EC dismissed this
issue by stating that EC producers were no moirféicient than Norway’s producers,

without explaining how the evidence supported toisclusion.

588. In so doing, the EC did not even acknowledge thatetvidence it had collected
showed that the EC producers’ costs had increasesiderably. Far less did the EC assess
the injurious effects on this development, and &safe and distinguish” these injurious
effects from those attributable to dumped impofitee complete absence of analysis on this
point violates Article 3.5 of thAnti-Dumping Agreemeritecause the EC has not properly
examined a factor other than dumped imports thatkmawn to be causing injury to the

domestic industry.

589. The EC's failure to address this issue also visl#tgicle 3.1 because the injury and
causation determinations were not based on anctbgeexamination” of the facts in the

record. By failing to examine the increase in sagtproduction, the EC overlooked the

63 Seepara. 582. In 2001, unit sales prices were £kgB8hd unit costs were £1.73/kg. The profit maigin
8.0 percent. In the IP, prices were also £1.88/Kgus, if costs had not increased, profits wowdehbeen 8.0
percent.

44 Seepara. 582.
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injurious effects of a factor within the controltbie EC industry and, instead, provided an
analysis that attributed the injury to the dumpegarts. This is hardly a fair and even-

handed examination of the causes of injury.
(i)  Conclusion
590. The EC failed properly to asses the injurious eff@t the EC’s increased costs of

production. The EC, thereby, violated Articles &8rid 3.5 of thénti-Dumping Agreement

D. The EC Failed Properly to Assess the Injurious Etts of Imports of Salmon from
Canada and the United States

0] Relevant Facts in the Record

591. Before outlining the EC’s determination, and thiea EC’s violation of Article 3.5,
Norway notes a number of facts in the record thajpartinent to the injurious effects caused

by imports from the Canada and United States.

592. First, during the period considered, the EC industryéskat share declined from
2.98 to 2.77 percent. In contrast, the marketesbamports from all third countries, other
than Norway, rose from 15.5 to 19.4 perc&ntThe market share of imports from Canada
and the United States rose sharply during the gexdmsidered. In 2001, they had a
combined market share of 1.0 percent, whereaitRhhis had risen to 5.1 percent —

considerably in excess of the EC industry’s masketre.

593. Secondin volume terms, imports from Canada and the ééhftates amounted to
31,564 tonnes in the IP, which48 percent more than the EC industry’s entire volurhe o
productionin the IP (22,000 tonn&%). During the period considered, imports from the
United States increased by almost five tifieand imports from Canada by 10 tinféS$.
Indeed, the increase in imports from these two tt@salone (25,960 tonnes) exceeds the

EC industry’s total volume of production (22,000nes).

“% provisional Regulation, para. 94 (Table 11).

%% Definitive Regulation, para. 38.

57 From 5,011 to 24,624 tonnes. (Provisional Re@napara. 94, Table 11)
%8 From 593 to 6,940 tonnes. (Provisional Regulatpama. 94, Table 11)
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594. Third, the average import price of all third country ionis was €2.23/k&° In the
case of Canada, the average price in the IP wag&g#"® and for the United States, the
price was €1.69/kg. In contrast, the average E¢&pvas €2.77/kg and the average
Norwegian price was €2.64/k§> Thus, the price of Canada’s imports was 36 péroever
than the EC price; and in the case of the Unitatest the discount was 39 percent.

595. Thus, from the perspective of market share, voluamesprices, imports of salmon
from Canada and the United States had the capaatiyuse material injury to the domestic

industry.

(i) Overview of the EC’s Determination

596. The EC examined the effect of imports originatinghird countries, other than
Norway, as another causal factér. The EC concluded that “imports into the Community
from other third countries could not be a deterngmieason for the material injury suffered
by the Community industry**® In the Definitive Regulation, the EC confirmedth

conclusior’*’

597. The EC considered separately imports from CanaddrenUnited States, on the one
hand, and imports from Chile and the Faroe Islaodghe other hantl> With respect to
imports from the United States and Canada, thet&i€dsthat available import statistics “do
not distinguish between farmed salmon and wild salfi”® Norway recalls that the EC
expressly excluded wild salmon from the producpsocof the investigatiof.” Nevertheless,
despite the absence of statistics, the EC concltmethe basis of information gathered

during the investigation”, that it:

... appears thahe vast part of imports from [the United Statestla
Canada consists most [sic] of wild salma@o that it is unlikely that

%9 provisional Regulation, para. 94 (Table 11).

7% provisional Regulation, para. 94, Table 11.

"1 provisional Regulation, para. 58, Table 4 and.B@aTable 6.

"2 provisional Regulation, paras. 94 - 99.

“73 provisional Regulation, para. 99.

474 Definitive Regulation, para. 99.

“75 provisional Regulation, paras. 96 and 97, respalgti Definitive Regulation, paras. 84-86 and&®-
respectively.

“7® provisional Regulation, para. 96.

"7 Provisional Regulation, para. 10. Confirmed ingp@® of the Definitive Regulation.
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imports from these two countries could have a ficant impact on
the situation of the Community industt{? (emphasis added)

The EC did not disclose which evidence in the récsupported this conclusion, much less
did the EC explain how that evidence supportecctmelusion.

598. In the Definitive Regulation, the EC addressed argpits put forward by interested
parties contesting the EC’s interpretation of tagadelating to salmon imports from Canada
and the United States. In rejecting these argusnéme EC emphasized that the interested
parties contested the interpretation of the dather than the data itséff It noted again

that its data did not distinguish between wild &hed salmorf®°

599. Responding to the arguments about the interpretatiche data, the EC found that:

... thetaste of wild salmon is significantly differéndm that of farmed
salmon. More importantly, the investigation showleat contrary to
farmed salmonwild salmon is practically not offered in the matrkar
sale as a fresh product but it is mostly sold ms @nd canslt is clear
thatthese products are not directly competing with eattier on the
market This explains whyhe price of wild salmon is loweompared
to farmed salmon and why these products are netanangeable for
users and consumetE.(emphasis added)

The EC added that none of the interested partiéstiamitted evidence “with regard to the
alleged interchangeability of wild and farmed satth?

600. The EC then went on to reiterate that:

... the majority of imports from the USA and Canadastsis of wild
salmon which, as explained above,dseaperthan anchot
interchangeable with farmed salmoin view of the findings made ...
above, it is unlikely that imports from these twouaotries could have
had a significant impact on the situation of ther®@wunity industry*®®

(emphasis added)

“’8 provisional Regulation, para. 96.
“"9 Definitive Regulation, para. 84.
“80 Definitive Regulation, para. 84.
“81 Definitive Regulation, para. 85.
“82 Definitive Regulation, para. 85.
83 Definitive Regulation, para. 86.
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601. Thus, despite the massive increase in very lowedrimports of salmon from Canada
and the United States, the EC concluded that tingserts were not causing injury to the EC

industry.

(i)  The EC Improperly Assessed the Injurious Effectbradorts of Salmon from
Canada and the United States

602. The EC’s conclusion that imports of salmon from &mand the United States are

not causing injury to the EC industry is premisedseveral factual findings:

. first, the “majority” of imports from these courds consist of wild salmon
and not farmed salmdfi*

. second, wild salmon does not compete with farméda®®® because:

> the taste of wild and farmed salmon differs siguaifitly*®

> wild and farmed salmon have different end uses) witd salmon sold

“mostly” in tins and cans, and not as a fresh peoftl and
> wild salmon is “cheaper” than farmed salnf6h.

603. These factual findings are crucial to the EC’s gsialof the injurious effects of

salmon imports from Canada and the United Stdtksvever, there are a number of
deficiencies in these findings. In particular, B does not provide a reasoned and adequate
explanation of “how the evidence in the record surpits factual findings*®® Norway

recalls the Appellate Body's statement that a reed@nd adequate explanation “is not one

where the conclusiodoes not even refer to the facts that may suppattdonclusioh **°

604. In this dispute, the EGever refers to a single piece of evideicsupport of its
factual findings that the majority of salmon impoitom Canada and the United States are
wild salmon; and that wild and farmed salmon dogurhpete. Absent an explanation of the

“84 Definitive Regulation, para. 86.

“85 Definitive Regulation, para. 85.

“86 Definitive Regulation, para. 85.

“87 Definitive Regulation, para. 85.

“88 Definitive Regulation, para. 86.

“89 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagimya. 98.
“9%ppellate Body Report)S — Steel Safeguardsara. 326.
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evidence supporting these findings, they must beedarded as mere speculation, conjecture

and possibility***

605. In consequence, because the EC’s assessmentiojutheus effects of salmon
imports from Canada and the United States is basegpeculative findings that are not
properly explained, they have no legal basis. HGehas, therefore, violated Article 3.5 by
failing to assess properly the injurious effectshafse imports and by failing to ensure that

injury caused by these imports was not ascribetlitoped imports.

606. Norway reviews separately the different factuatlings that underpin the EC’s
assessment of the injurious effects of importsatthen from Canada and the United States.

€)) There Is No Explanation of the Evidence Showing Tfea“Majority”
of Imports from Canada and the United States Arel \®&lmon

607. The EC does not refer to any evidence, whatsoéveybstantiate its assertion that
the “majority” of imports of salmon from Canada a&hé United States consist of wild
salmon®®? Indeed, the EC brazenly acknowledges that itoitngtatistics “do not
distinguish between farmed salmon and wild salmi8h"Moreover, both Canada and the
United States produce farmed salmon, and, theredaports from those countries to the EC
may well include farmed salmdf’ Nonetheless, the EC concluded “on the basis of
information gathered during the investigation”,tthdappears that the vast part of imports
from [the United States] and Canada consists nsagtdf wild salmon™®® The EC does not
identify any “information” that supports this “apeat”’ conclusion. Norway and the Panel

are left wondering:

. whatinformation the EC relied on in making this fingin

491 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagbayra. 98.

92 Definitive Regulation, para. 86.

93 provisional Regulation, para. 96; Definitive Regidn, para. 84.

9%|n 2004, Canada harvested 89,000 tonnes of faktiadtic salmon and exported 66,600 tonnes. Canada
also harvested 18,000 tonnes of farmed Pacificaalamd caught 18,900 tonnes of wild catch Pacifimen.
Thus, Canada’s production of farmed salmon (107{6ffes) amounts to 85.0 percent of Canada’s total
salmon production (125,900 tonnes); and Canadaeaisorts very significant volumes of farmed Atlanti
salmon. In 2004, the United States harvested D3@ihes of farmed Atlantic salmon and exporte®@,2
tonnes. The United States caught 363,200 tonnefictatch Pacific salmon. Thus, the United Stdtas a
small production of farmed salmon some of whicbxported. SeeKontali Analyse Salmon Market Analysis
2005 — North AmericaExhibit NOR-78.

9 provisional Regulation, para. 96.
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. wherethat information can be found; and
. howthat information supports the EC’s finding.

608. It bears repeating that a reasoned and adequdtmakpn “is not one where the
conclusiondoes not even refer to the facts that may suppattdonclusioh *°® Absent an
explanation of the evidence supporting the EC’sciumion on the proportion of imports of
wild salmon from Canada and the United StatesEtbis factual finding must be disregarded
as mere speculation. There is simply no explanaifdhe factual basis for concluding that
the majority of salmon imports from Canada andUhéed States are wild salmon.

(b)  There Is No Explanation of the Evidence Showing Wik and
Farmed Salmon Do Not Compete

609. Likewise, the EC does not refer to any evidenddénrecord that supports its
conclusion that wild and farmed salmon “do not clifecompete with each othe?®’ In
particular, the EC fails to refer to a single pie€evidence to support its factual findings
that: (i) the taste of wild salmon is significantlifferent from that of farmed salmon; (ii)
wild salmon is practically not offered in the markar sale as a fresh product, but is mostly

sold in tins and cans; and (iii) wild salmon is éaper” than farmed salmon.

610. An assessment of the competitive relationship betweoducts is a complex matter
that requires a careful examination of often catifig evidencé®® Yet, the EC provided no
explanation of the evidence that supported itsrdetetion regarding the competitive

relationship between wild and farmed salmon.

611. Norway has found very little evidence in the recaaiting to competition between
wild and farmed salmon that supports the EC’s fadinding. However, the record does
contain information thatontradictsthe EC’s findings.

612. The EC processor, Laschinger indicated to the ECith product range included
smoked salmon prepared with salmon from Norwayil&ad, Ireland and Alaska.

Laschinger’s website indicates that its smoked Kdasalmon is a wild salmon product,

9% Appellate Body Report)S — Steel Safeguardsara. 326.

97 Definitive Regulation, para. 85.

98 See, for exampldapan — Alcoholic Beverages KHorea — Alcoholic Beverage€hile — Alcoholic Beverages
andEC — Asbestos
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produced from fish caught in Alaska and Canadaredeer, Laschinger’s processing
facilities all appear to be located in the EC, antlAlaska, suggesting that the company may
well import HOG wild salmon that is processed ia BC**® Another EC processor, Dirk
Abrahams, also advised the EC that it producesaksedh“pacific wild salmon product” in

the EC, which may well also be produced from imgairesh, chilled or frozen HOG wild
salmon>"° Thus, two EC processors asserted that they peodiid salmon products which
are sold alongside farmed salmon products, andlicch the input could well be imported
HOG wild salmon. This suggests that not all wédhson is sold in cans and that some

competes with farmed salmon.
613. The United Kingdom’s Food and Drink Federation (FFPalso stated to the EC:

The other aspect of the disclosure document thataallenged

[during a meeting between FDF and the Commissio@ Niovember

2005] related to wild salmon where it was statezhly had relevance

to the canning sector. This is not so, particylaimce the salmon was

MSC certifiedf®Y. A significant import trade is developing in added

value steaks and portions, particularly in the o$eeady meals This

is yet another factor that will impact the salmon istty and Scotland

in particular going forward®
614. Thus, FDF contradicted the EC’s finding that wikdnson is relevant only to the EC
canning sector; it stated that there was increasapgrtation of wild salmon and increasing
competition between wild and farmed salmon. FDB#6 alxpressly cited imports of wild
salmon as “yet another factor” that will “impactig EC salmon industry, in particular

Scottish producers.

615. The record, therefore, includes information frono ®8C processors and an EC
processors’ association to the effect that impongd salmon competes with farmed salmon
both at the level of processors and consumers.EQig explanation fails to address these

99 Sections of the Laschinger web siteyw.laschinger.deon Coho and Sockeye Salmon, and on the location
of Laschinger’s facilities. Exhibit NOR-97.

%0 etter from Dirk Abrahams Réaucherei & Spezialitiite the EC, 7 June 2005. Exhibit NOR-79.

1 The Marine Stewardship Council certifies wild ¢efisheries that meet standards for sustainability
(http://www.msc.ordl. Wild Alaska salmon is MSC certified.

*92|_etter from the Food and Drink Federation to ti& B November 2005. Emphasis added. Exhibit NOR-8
An EC processors’ association informed the EC flramed salmon was used to prepare ready-made dinner
See para. 67 above. Thus, the record shows tlthandl farmed salmon are used to produce ready-made
dinners in the EC.
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“alternative explanations and interpretations ef évidence” regarding imports of (wild)

salmon from Canada and the United Statés.

616. In short, the EC’s explanation of its findings retjag competition between wild and
farmed salmon is wholly inadequate because it “cm¢®ven refer to the facts that may
support that conclusion” and because it fails tol@x why the EC rejected alternative
explanations of the evidence regarding wild salna@nsubmitted by EC processors and a
processors’ associatiofi! Absent a reasoned and adequate explanation Gfsef&ctual
findings on competition between wild and farmeadrgal must be disregarded as mere

speculation.

(© Norway’s Other Concerns Regarding the EC’s Concludihat Wild
and Farmed Salmon Do Not Compete

617. Norway has further concerns regarding the EC’ssassent of the competitive

relationship between wild and farmed salmon.

618. First, with respect tdaste the WTO case-law shows that two products can edenp
even if they taste very differently. For exampheChile — Alcoholic Beveragethe EC (and
other complainants) persuaded the panel that psaady, whisky, rum, gin, vodka, anisette
liqueurs, aquavit, korn, fruit brandies, ouzo aegiila are competing producfS. On any
view, wild and farmed salmon taste considerablyenadike than, for example, whisky and
cherry brandy. The EC’s suggestion that the (usisubiated) taste difference between wild
and farmed salmon prevents competition between teetherefore, absurd.

619. Secondconcerningrices the WTO case-law also shows that competitionecast
between products that have very different pricelev InKorea — Alcoholic Beveragethe
panel found that, even though cognac was 24 tintee expensive than standard diluted

soju, the two products were competiig.

620. Third, regardingend usesNorway notes that evidence in the record sugdbatswild

and farmed do compete with respect to certain eed.uAs noted in paragraphs 612 and

%3 Appellate Body Report)S — Softwood Lumber IV (Article 21.5 — Canagimya. 98.

*YAppellate Body Report)S — Steel Safeguardsara. 326.

*% panel reportChile — Alcoholic Beveragepara. 7.88. The product scope of the dispusetiorth at para.
2.7.

*% panel reportkorea — Alcoholic Beverageparas. 10.94 (including footnote 408) and 10u@eld by the
Appellate BodyKorea — Alcoholic Beveragepara. 152.
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613, EC interested parties asserted that wild anddd salmon are both used to produce
smoked salmon products; and wild and farmed salaneralso both used to prepare ready-

made meals. This suggests that wild and farmedasahave overlapping end uses.

(d) Conclusion

621. The EC’s conclusion that imports from Canada aed.hited States do not cause
injury to the EC industry is premised on factuatlings that are not supported by a reasoned
and adequate explanation. The EC’s assessmem afjurious effects of imports from these
two countries is, therefore, bereft of both factad legal basis.

622. As a result, the EC has failed to show that itaigtd/ was not injured by the massive
increase in low priced imports of salmon from Camnadd the United States at volumes far
exceeding the EC industry’s own volume of producti@ecause the EC has improperly
assessed the injurious effects of imports of salfmmm Canada and the United States, it has
failed to ensure that it did not attribute the mgus effects of this factor to dumped imports
from Norway. Consequently, the EC violated Arti8l& of theAnti-Dumping Agreemeri

its assessment of this factor.

E. Conclusion

623. For all of the above reasons, the EC’s causatitergiénation is inconsistent with
Article 3.5 of theAnti-Dumping AgreementThe EC has failed to separate and distinguish

the injurious effects of
. the EC industry’s increased costs of production and
. imports of salmon from Canada and the United States

from the injurious effects of dumped imports frorarivay. As a result, the EC has not
ensured that the injurious effects of these faatense not incorrectly attributed to dumped
imports. The EC, thereby, violated Article 3.5é Anti-Dumping Agreement

624. Moreover, because the EC has improperly assessedjtinious effects of factors
other than dumped imports, it has made an injutgrdgnation more likely, and failed to act
fairly and even-handedly. The EC, therefore, alstated Article 3.1 of thénti-Dumping

Agreement
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VIlIl.  THE MIP s IMPOSED BY THE EC VIOLATE ARTICLE VI:2 oF THE GATT 1994AND
ARTICLE 9 OF THE ANTI-DUMPING AGREEMENT

A. Introduction

Norway claims that the EC’s minimum import pric8gliPs”) violate Article VI:2 of the

GATT 1994 and various paragraphs of Articles ShefAnti-Dumping Agreement

. first, with respect to individually examined produceng EC imposed MIPs
that exceed the individual normal values (violatidrArticle VI:2 and Article
9.2);

. secongwith respect to non-sampled producers and expgottee EC imposed

MIPs that exceed the weighted average normal \&ltige individually

examined producers (violation of Article VI:2 andtiale 9.4(ii)); and,

. third, the amount of duties imposed on individually exsed producers is not
limited by the margin of dumping for those prodwscgkrticle VI:2, and
Articles 9.1 and 9.3).

625. Norway will, first, provide an overview of the ECdetermination, before considering
the EC’s violation of its obligations under Artidlé:2 and Article 9.

B. Overview of the EC’s Determination

0] The EC’s Minimum Import Prices

626. Under the Provisional Regulation, the EC initiaftyposed provisional anti-dumping
measures in the form afl valoremduties>®” Prior to the adoption of the Definitive
Regulation, the EC amended the Provisional Reguiathanging the form of the provisional
measures fromad valoremduties to minimum import prices (“MIPs®!® The EC imposed
five separate provisional MIPs on five differeninsan products. Each of these MIPs was
applicable to all examined producers, irrespeabivihie individual normal values and

margins of dumping, and also to all non-examinextipcers.

97 Article 1(3), Provisional Regulation.
%% Amendment to the Provisional Regulation, Artic(d)1
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627.
However, the EC imposed six separate MIPs, ratfeer five. The EC established the sixth

In the Definitive Regulation, the EC continued pply measures in the form of MIPs.

category by dividing one of the previous produdegaries in two. Specifically, the category
of “whole fish fillets of more than 300g” becamé) (vhole fish fillets of more than 300g
skin onand (2i) whole fish fillets of more than 308kgin off Additionally, the EC modified
the level of the MIPs it had imposed on a proviaidresis, for the most part elevating the
provisional MIP. Again, each of the MIPs appliesdentical fashion to all examined

producers and non-examined producers and exporters.

628. The MIPs imposed by the EC on a provisional andfaidive basis may be

summarized as follows:

Table 8: Overview of the Provisional and DefinitiveMIPs

Product (all fresh, chilled or frozen) Provisional Definitive
1 Whole fish €2.81/kg €2.80/kg
2 Gutted, head-on €3.12/kg € 3.11/kg
3 Other fish (including gutted, head-off) €3.51/kg AEBKg
4 Fillets weighing more than 300 g, skin on €5.01/kg
€4.99/kg
5 Fillets weighing more than 300 g, skin off £€6.40/kg"
6 Fillets weighing less than 300g €6.00/kg €7.73fg

629.

frontier” price of a shipment of the subject prodisabovethe appropriate MIP. However,

Under the MIPs, no anti-dumping duty is imposed ngltbe “net free-at-Community-

where the “net free-at-Community-frontier price’bslowthe MIP,a dutyis imposed in an
amount that equals the difference between thae il the MIP* The EC’s MIPs are,
therefore, a form of variable anti-dumping dutyiégl/to the extent that the shipment price is
below a reference price. There is no limit onah®unt of anti-dumping duty that may be
imposed under the MIPs, other than the full amaditihe MIP itself.

%9 For this product category, the definitive MIP B2 percent higher than the provisional MIP.
10 For this product category, the definitive MIP B percent higher than the provisional MIP.
*1! Definitive Regulation, para. 133.
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630. The EC stated that the MIPs was fixed at so-cédlteh-injurious levels. By this,
the EC means that the MIPs constitute a “flooredfit? that:

... Should allow the Community industry to coveratssts of production
and obtain overall a profit before tax that couddrbasonably achieved by
an industry of this type in the sector under noromadditions of
competitionj.e. in the absence of dumped imports, on the saldsedfke
product in the Community’?

The MIPs are thus based on 8@ producers’ and processors’ costs of productitus@n 8
percent profit margin** Despite a request during consultations, the Eréfaised to

disclose its calculation of the non-injurious MIPs.

631. The EC compared the “non-injurious” MIPs to whatatled ‘hon-dumpedMIPs.>*®

By “non-dumped”, the EC refers to a MIP based @rtbrmal value determined for each
examined producer for each product category. T@ednhcluded that “[ijn all cases it was

found that the non-injurious MIP was lower than tiee-dumped MIP®°

632. In calculating the non-dumped MIPs, the EC hadotovert the normal value
determined in Norwegian kroner into euros. ThedBGse to use the three year average
exchange rate, instead of the exchange rate frertPth The EC did not explain which three
year period it used. However, between 2002 andRththe euro appreciated by 11.6 percent
against the kronet:’ As a result, the three year average exchangdam2902, 2003 and the
IP is 7.963 NOK to the euro, whereas the rate@nlfhwas 8.378 NOK. Therefore, by using
the three year average exchange rate, the EC atextstormal value in euros by 5.2

percent'®

633. The EC has refused to disclose its calculatiorth®@hon-dumped MIPs for each of
the examined producers, for each of the produegoates. In the investigation, the EC
calculated normal value for sub-types of the produat do not correspond to the MIP

*12 Definitive Regulation, para. 116.

13 Definitive Regulation, para. 131.

14 Definitive Regulation, para. 131.

*15 Definitive Regulation, para. 129.

> Definitive Regulation, para. 130.

*71n 2002, the euro was worth 7.509 NOK; in 200808.NOK; and in the IP, 8.378 NOK. The average for
these three years is 7.963 NOReethe Table of Exchange rates that the EC requéstetsted parties to use.
Exhibit NOR-74.

*185 2 percent is the difference between the normahievcalculated using the exchange rate for tH8.878
NOK) and a three year rate for 2002, 2003 andRhg’1963 NOK).
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product categories’ Thus, to calculate the non-dumped MIPs, the EGthave aggregated
the normal values it had calculated for the produdt-types relevant to each MIP. The EC

has not disclosed its aggregation calculations.

634. More importantly, during the IP, none of the sardgbeoducers sold all six products
to which a MIP applies. In fact, as shown by tiad in paragraph 638 below, by volume,
92.0 percent of all sales by the sampled prodummrsisted of head on, gutted fish. Most
producers sold a tiny volume of filleted producEor one product category, there were no
sales, at all, during the IP. In order to calai@inon-dumped MIP for these product
categories, the EC must have calculated a nornhaé ¥ar each producer, for each product
category. However, again, the EC has refusedsidatie the normal values it calculated for

each of the examined producers.

(i) The EC’s MIPs Exceed the Individually Determinedidal Values and the
Weighted Average Normal Value

635. In the vast majority of cases, the MIPs exceedtirenal values determined for the
examined producers. In addition, all six MIPs etthe weighted average normal value.
Norway has prepared a table that shows normal sd@ueall six products for seven of the

sampled companigé’

636. Because the EC has refused to disclose the nomh&vit calculated for each of the
product categories, Norway has calculated therarathe basis of data disclosed to the seven
sampled producers in the definitive disclosurebeyrare set forth in the table in paragraph
638 below. Norway'’s calculation methodology isfeeth in Exhibit NOR-84. There are

three points to note.

637. First, Norway has converted the normal values usingtieeage exchange rate
between Norwegian kroner and euros the duringRt¥é'l Norway considers that the EC’s
use of a three year average rate is impermissiblthé reasons set forth in paragraph 653

below. Using the exchange rate for the IP, thedw#ceed normal value for 45 of the 48

19 The list of product sub-types (so-called produmitool numbers or “PCNs”) is contained in ExhibiDR-81.
20 Norway has not included three producers in thietatordlaks, Sea Farm Invest and Stolt Sea Farm.
Nordlaks is excluded because it hadeaminimisdumping margin; Sea Farm Invest is excluded becaid
not receive an individual margin of dumping, desfieing included in the sample; and, Stolt Sea Farm
excluded because Norway does not have the necedsarjor this company.

21 The exchange rate for the IP is rate that thedfDested respondents for that period (Exhibit N@R-7
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boxes in the tableising a three year rate, MIPs exceed normal valuadg out of 48

S522

boxes** Thus, a three year rate is favorable to the EX€phly with respect to seven of the

comparison points.

638. Secondthe normal values are those that the EC detedronehe basis of the
examined producer’s costs, as determined by the H@y, therefore, include the substantial
adjustments that the EC made to these costs, vainecbontested in Section XI. In the case

of PFN, for example, the EC’s adjustments increaledosts by a thirtf>

22 geeExhibit NOR-83. A detailed explanation of Norwayalculations underlying the Table is contained in
Exhibit NOR-84.
2 SeeSummary Table of the EC’s Cost Adjustments. ExiNIDR-99.
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Table 9: Comparison of Minimum Import Prices (“MIP s”) with Normal Value
Based on IP Exchange Rate

MIP Category Share of| Fjord Follalaks Grieg Hydroteck | Marine PFN Sinkaberg | Average | Average | Scaling| MIP
(All fresh, chilled or frozen)] Exports Harvest NV NV Factor
(ex Grieg)
Whole fish 006 | XXX [[xx.xxx | [xx.xx | [[Xx.xxx. | [[xXx.xx | [[Xx.xx | [[xXx.xxx. | [[xx.xxx.x 5 /A 280
X.XX]] XX]] X.XX]] xX]] X.XX]] X.XX]] xX]] x]]
[[xx.x
Gutted fish, head-on 92.0% xxX.XX] [Doxxxx | [[xXx.xx | [Xxxxx. | [[Xxxx | XXX | [Xxaxxx. | [ xxaxxx.x 2 9 10 311
] XX]] X.Xx2]] xX]] X.XX]] X.XX]] xX]] x]]
. . [[xx.x
Other (including gutted, [Dxxoxxx | [xxxx | [Peocexxx. | [Xexx | [xeexxe | [eocexxx. | [xx.xxx.x
0.1% . 3.27 N/A :
head-off) o XX ]XX] XX]] XXX]] xX]] XXX]] | x.xx]] xX]] x]] 349
Whole fish fillets and fillets [[xx.x
cut in pieces, weighing molk 6.9% | XX.XX] [[xxxxx | [xXx.xx | [[Xx.xxx. | [[xXx.xx | [[xXx.xx | [[xXx.xxx. | [[xx.xxx.x ;s 156 501
than 300g per fillet, skin oan ] XX]] X.xX]] xx]] XXX]] | XXX]] XX]] x]]
Whole fish fillets and fillets [[xx.x
cut in pieces, weighing molE 0.7% | XX.XX] [[Xxxxx | [xXx.xx | [[Xx.xxX. | [[Xx.xx | [[xXx.xx | [[xXx.xxx. | [[xXx.xxx - 178 6.40
than 3009 per fillet, skin off ] XX]] X.XX]] xx]] X.XX]] X.xx]] XX]] XX]]
Other whole fish fillets and
XX.X
fillets cut in pieces, 0.9% >[([x xX] [[Xxxxx | [xXx.xx | [[Xx.xxX. | [[Xx.xx | [[xXx.xx | [[xXx.xxx. | [[Xx.xxx 475 Leo 773
weighing 300g or less per ' : XX]] X.XX]] xX]] xxx]] | x.xx]] xx]] XX]] ' ' '

fillet

]

MIPs exceed individually determined normal valt@s38 out of 42 boxes and for all weighted averagemal values.
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639. Table 9 shows that, f@avery one of the six productie applicable MIP exceeds the
normal value determined for some or all of the sexeamined producers. For certain
products the MIP exceeds the individually determined ndrmadue forall severproducers.
For certainproducers all six of the MIPs exceed the individually deténed normal values.
The table shows, therefore, the so-called nondimjisrMIPs are systematically higher than

the normal values determined for individually exaed producers.

640. Further, for non-examined producers, the table steavs that the MIP imposed for
each of the six products exceeds the weighted geerarmal value. Because the EC refused
to disclose its calculation of the weighted avenagenal value, Norway has calculated
figures shown in the table. The weighted averagdse table does not take account of the
normal values for three producers: Nordlaks, SemMfavest and Stolt Sea Farm. With
respect to Nordlaks, Article 9.4 provides for tixelasion of a producer’s normal value
where its margin wade minimiswhich Nordlaks’ was. Sea Farm Invest did noenee an
individual margin of dumping, but was instead atited Marine Harvest's margif? Thus,
Norway considers that, absent an individual maogidumping, Sea Farm Invest must be
excluded from the weighted average. Finally, abdetlosure, Norway has no data for Stolt
Sea Farm.

641. In addition, in calculating the weighted averagenmal value, Norway excluded

Grieg because, under Article 9.4, a producer’s mbrralue must be excluded if it was
calculated using facts available, as Grieg’s was.shown in Table 9, the MIPs for all six
product categories exceed the weighted averageah@atues determined by Norway,
excluding Grieg. For the sake of completenesstiahle also shows that the MIPs exceed the

weighted average normal values including Griegts.da

C. The EC Violated Article VI:2 of the GATT 1994 andr#icle 9 of the Anti-Dumping
Agreement in Imposing the MIPs

) Introduction

642. Norway submits that, in imposing the MIPs, the E€ached Article VI:2 of the
GATT 1994 and Articles 9.1, 9.2, 9.3 and 9.4 of theti-Dumping Agreement-irstly, the

MIPs exceed normal value fordividually examined producersAs a result, the EC’s MIPs

524 Definitive Disclosure to Seafarm Invest, 28 OctoP@05, Annex 2. Exhibit NOR-85.



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pag& 1

“condemn” export prices that are above normal vadinel that constitute fair trade.
Secondlythe MIPs exceed the weighted normal value foirtdezidually examined
producers, which is the ceiling reference price tam be imposed amn-examined
producers and exportersThird, the amount of duties imposed on examined proguserot
limited by the margin of dumping. Norway will agds the first and second issue together,

before turning to the third issue.

(i) The EC Violated Article VI:2 of the GATT 1994 andt&les 9.2 and 9.4 of
the Anti-Dumping Agreememy Imposing MIPs that Exceed Normal Value

(@) The EC’s Obligations Under Article VI:2 and Articde

643. In this dispute, the EC has imposed variable amioing duties on the examined
producers on the basis of a reference price. TRETGL994 and thénti-Dumping
Agreemento not expressly address the maximum level oféference price for examined

producers. However, Article 9.2 of tAati-Dumping Agreemerrovides, in relevant part:

When an anti-dumping duty is imposed in respeetnyf product, such
anti-dumping duty shall be collectedthre appropriateamounts in each
case ... (emphasis added)

644. This provision states that there is an “approptiateount of anti-dumping duties that
can be collected “in each case”. The dictionafynien of the term “appropriate”, under
Article 9.2, is “[s]pecially fitted or suitable” dproper”>* The conjunction of the words
“the’ and “appropriat€ in Article 9.2 indicates that there is a specdimount of duty that is
“appropriate” in each case. Hence, an anti-dumgurtg must be imposed in an amount that
is proper in the light of the requirements in A&®i-Dumping Agreemerand the GATT

1994.

645. Under Article VI of the GATT 1994 and Article 9 tife Anti-Dumping Agreement
Members are entitled to impose variable anti-dumpiaties on the basis of a reference
price. However, the reference price applied taviddally examined producers and
exporters cannot exceed normal value. This wasgreezed by the panel idS — Zeroing
(Japan) which stated that “[in a prospective normal vadystem] an importer who imports a

product the export price of which is equal to aghar than the prospective normal value

5 The Oxford English Dictionand.A. Simpson and E.S.C. Weiner (eds.) (ClarerRtess, 1989,"3ed.),
Volume I, page 586, column 3, meaning 5. ExhibitfRNg6.
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cannot incur liability for payment of anti-dumpindgties”>?® The EC itself recognized as
much in its Definitive Regulation when it emphasizkat the MIPs werwer than “non-

dumped” MIPs, which it said were “calculated on Hasis of normal value’®’

646. This reading stems from the definition of “dumping”Article VI:1 of the GATT

1994 and Article 2.1 of thanti-Dumping AgreementUnder Article VI:1 of the GATT

1994, the sale of a product “at less than the nbvalae” is “condemned” if it causes injury.
Article 2.1 of theAnti-Dumping Agreemeraiso defines “dumping” as the sale of a product at
less than its normal value. In the event thatoapet is sold at less than normal value,

Article VI:2 permits a Member to “offset or prevéttis “dumping” by levying an anti-
dumping duty. Article 11.1 of th&nti-Dumping Agreemeratiso states that an anti-dumping
duty may be imposed only “to the extent necessapptinteract dumping”, that is selling at

less than normal valué®

647. Thus, pricing is to be condemned, and anti-dumgunges imposed, solely when a
product is sold at less than normal value; in @astfrwhen the export price exceeds normal
value, that price is fair and no duties can be ise6*® Normal value, therefore, constitutes
the dividing line between fair and unfair tradeljr®ating when duties can and cannot be
imposed. Accordingly, if variable anti-dumping stare imposed on the basis of a
reference price, the reference price cannot exceadal value. This ensures that duties are

collected solely when pricing is unfair and thatlserve to offset dumping.

648. Strong contextual support for this interpretatispiovided by Article 9.4, which
“defines the maximum anti-dumping duty that mayapelied to exports from producerst
individually examined®*® Article 9.4(ii) sets forth the maximum amountdoity that can be
imposed on non-sampled exporters and producers amanthority imposes duties on the
basis of a reference price. It states that thg daminot exceed “the difference betwéea
weighted average normal value of the selected ¢gmoor producerand the export prices
of exporters or producers not individually examiri¢dmphasis added) Thus, in keeping

with Article VI:1, which condemns pricing behavisolely when it is below normal value,

% panel reportJS — Zeroing (Japanpara. 7.201. See also para. 7.205 of that papett.
*?Definitive Regulation, para. 129.

*%8 gee, alsppanel reportiMexico — Ricepara. 7.58.

*® gee, alsopanel reportS — Zeroing (Japanparas. 7.201 and 7.205.

%30 Appellate Body ReporEC — Bed Linen (Article 21.5 — Indig)ara. 122. Emphasis added.
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the threshold for the imposition of variable dutbesnon-examined producers is “the

weighted averageormal valué.

649. The last sentence of Article 9.4 provides furtlinat t[t|he authoritieshall apply
individual ... normal value® imports from any exporter or producer not ined in the
examination who has provided the necessary infoomaluring the course of the
investigation”. (emphasis added) This demonstridtais where an individually determined
normal value is available, the authority must g hormal value as the maximum reference

price.

650. TheSecond Report of the Group of Experts on Anti-Daghpnd Countervailing
Dutiesfrom 1960 adds further weight to Norway'’s intetpt®n. The Group of Experts
stated that a “basic price” — by which is meargfanence price — “was satisfactory only
provided that: ... [tlhe basic price was less thargtanost equal, to the lowest normal price
in any of the supplying countrie3** Using the terminology of th&nti-Dumping

Agreementthe Export Group stated that a MIP cannot exceethal value.

651. In sum, when anti-dumping duties are imposed oméxad producers on the basis of
a reference price, they are collected in “the appate amounts”, pursuant to Article 9.2,
solely when the reference price does not exceegrtiducer’s individually determined

normal value. Moreover, in the event that therezfee price exceeds normal value, the
Member also violates Article VI:2 of the GATT 19%kcause it imposes duties that are
greater than necessary “to offset or prevent dugipiin the case of non-examined
producers and exporters, a reference price tha&teelscthe weighted average normal value of
the examined entities is contrary to Article VIrdaArticle 9.4(ii).

(b) The EC Violated its Obligations by Imposing MIPattBxceed
Normal Value

652. In this dispute, the table in paragraph 638 demmatest that the EC has violated these
obligations. For each of the seven examined praduacluded in that table, duties are
collected by reference to a MIP that exceeds tHwitually determined normal values for
some or all of the six products. The EC, therefoi@ated Article VI:2 of the GATT 1994

315econd Report of the Group of Experts on Anti-Dampind Countervailing Dutie$/1141, 29 January
1960, para. 11 and 11(a). Exhibit NOR-87.
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and Article 9.2 of thénti-Dumping AgreementFurthermore, for non-examined producers
and exporters, the table also shows that the MtPsegl the weighted average normal values.
The EC, therefore, also violated Article VI:2 oetBATT 1994 and Article 9.4(ii) of the

Anti-Dumping Agreement

653. As noted in paragraph 637, Norway used the excheatgdor the IP to convert the
various normal values from Norwegian kroner to surbor its part, the EC improperly used
a three year average exchange rate. The paMaito — Riceneld that, under thanti-
Dumping Agreementhere must be “an inherent real-time link betwd#enimposition of [an
anti-dumping] measure and the conditions for apgibe of the measure, dumping causing
injury.”®*? In that dispute, the Appellate Body held thie“ conditions for imposition of a
measure must be based on data that provide ingicatf the situation prevailing when the
investigation takes placg*® As a result, normal valtexpressed in any currenayust be
determined using data — including exchange rate -d#bat reflects the “situation prevailing”
during the investigation period. Otherwise, norrealle could well be distorted by changes

in the relative value of the currencies that ocedioutside the IP.

654. This is confirmed by Article 2.4.1 of thenti-Dumping Agreemenivhich sets forth
rules governing the conversion of exchange ratepdgposes of the comparison of normal
value and export price. Under that provision,gkehange rate should be the rate applicable
on the date of the sales being comparédothers words, the data used musthegemost
relevant data to the situation prevailing at thedi of sale It would be wholly inconsistent
with Article 2.4.1 to convert normal value into etlcurrencies using data from outside the

period of investigation.

655. As a result, when the EC converted the normal watletermined for the IP into euros
it was obliged to do so using the exchange ratéhfatrsame period. By using a three year
average exchange rate, the EC relied on irreledaiat that distorted the conversion,
overstating normal value in euros by 5.2 peré&htThe EC justified its reliance on a three
exchange rate on the ground this is the averagiuption cycle of salmort> However,

normal value is simply “the ‘normal’ price of thi&é product” at a given moment in time,

32 panel reportiexico — Ricgpara. 7.58.

3 Appellate Body Reporexico — Ricgpara. 166. Emphasis added.
>34 Seepara. 632.

%% Definitive Regulation, para. 130.
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namely during the IP. The duration of the produttycle of a product is irrelevant when

determining the finished product’s price at a giveoment.

656. Finally, Norway observes that the EC has impossidgle set of MIPs on all
Norwegian producers and exports. If the EC wigbhexlopt auniform minimum price
applicable to all exporters and producers, it nalas$o at the level of tHewest normal value

determined for an investigated exporter or producer

(c) Conclusion

657. By imposing MIPs that that exceed the normal valletermined for individually
examined producers, as set forth in the table iagraph 638, the EC violated Article VI:2 of
the GATT 1994 and Article 9.2 of thenti-Dumping AgreementLikewise, by imposing

MIPs that exceed the weighted average normal vdtwesxamined producers, other than
Nordlaks and Grieg, the EC violates Article VI:2tbé GATT 1994 and Article 9.4(ii) of the

Anti-Dumping Agreement

(i)  The EC Violated Article VI:2 of the GATT 1994 andtiles 9.1, 9.2 and 9.3
of theAnti-Dumping AgreemémBecause it Imposed Anti-Dumping Duties
that are Not Limited by the Margin of Dumping

658. In the case ogxamined producerdoth the GATT 1994 and thnti-Dumping
Agreemenprovide that an authority cannot impose anti-durgpluties that exceed the
margin of dumping. Article VI:2 of the GATT 1994ases than an anti-dumping duty shall
be “not greater in amount than the margin of dumpif@mphasis added). Similarly, Article

9.1 of theAnti-Dumping Agreemeiprovides, in relevant part:

The decision whether or not to impose an anti-dagngiuty in cases
where all requirements for the imposition have biedfilled, andthe
decision whether the amount of the anti-dumping ttube imposed shall
be the full margin of dumping or lessme decisions to be made by the
authorities of the importing Member. (emphasiseatjd

Thus, an authority can “impose” anti-dumping dutiest ardess tharthe margin of
dumping; but in no case can an authority imposeduhatexceedhe full margin of
dumping.
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659. In the same vein, Article 9.3 states that “[t]timecaint of the anti-dumping dushall
not exceed the margin of dumpiestablished under Article 2”. Interpreting Artides, the
Appellate Body found itJS — Zeroing (EChhat:

... themargin of dumpingpstablished for an exporter or foreign producer
operates as aeiling for the total amount of anti-dumping duties tha c
be levied on the entries of the subject producinfthat exporter) ..>3¢

The Appellate Body has also stated that, undeckrf.3, the amount of the anti-dumping

duty must “correspond to” or be “less than” theiwidlially determined dumping margifi’

660. Other provisions in thAnti-Dumping Agreemertontain similar limitations.
Pursuant to Article 7.2, provisional measures nrayt fbe] greater than the provisionally
estimated margin of dumping”. Likewise, accordiadirticle 8.1, price increases under

price undertakings “shall not be higher than nemgs® eliminate the margin of dumping”.

661. Thus, under th@&nti-Dumping Agreemepand Articles 9.1 and 9.3 in particulany
remedial action against dumping by examined produaed exporters ignited by the
margin of dumping Nothing in the text confines this limitationaati-dumping measures in
the form of amad valoremduty, nor does the text exclude this rule whemgabée duties are

imposed on the basis of a reference price.

662. In the case of the contested MIPs, the duty imp@s#te full amount by which the

net free-at-Community-frontier price is below théRV That amount could, theoretically,
equal the entire amount of the M As a result, the amount of anti-dumping duty that
may be imposed is not limited to the margin of dingf any of the examined producers.
Thus, contrary to Article VI:2, and Articles 9.1da8.3, there is no mechanism in the measure
to ensure that the amount of duties imposed doesxoeed the margins of dumping

determined for the examined producers.

663. Furthermore, where an anti-dumping duty exceedsltingping margin, and is

therefore inconsistent with Articles 9.1 and 9t8s anti-dumping duty is, by definition, a

>3%Appellate Body Report)S — Zeroing (EG)para. 130. (original emphasis)

*3’Appellate Body ReportEC — Bed Linen (Article 21.5 — Indjapara. 125 and footnote 156 thereto.
(underlining added)

*%The amount of the anti-dumping duty cannot excaedével of the MIP, in the theoretical event thnat

export price is just marginally above zero.
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duty that is not collected in “the appropriate amuwithin the meaning of Article 9.2. As

a result, the EC’s MIPs are inconsistent also it provision.

664. A similar issue arose iArgentina — Textileswhere the Appellate Body examined a
measure that imposed a specific (i.e. fixed) dutynaports of a particular product.
Argentina’s Schedule of Concessions imposed angedn duties that was expressed aadn

valorempercentage, not as a specific amount. The Appellady observed that:

... for any specific duty, there is aa valoremequivalent deduced from
the ratio of the absolute amount collected to theepof the imported
product>*®

665. In the case of lower-priced imports, when #aevaloremequivalent was higher, the

ad valoremequivalent exceeded Argentina’s bound rate. Tppefate Body noted:

that it is possible, under certain circumstanaasafMember to design a
legislative “ceiling” or “cap” on the level of sp#ic duty appliedwhich
would ensure that ... thed valoremequivalents of the duties actually
applied would not exceed tlagel valoremduties provided for in the
Member's Schedufé® (underlining added)

However, the Appellate Body found that “no suchling’ exists in this case®*! Argentina,

therefore, acted inconsistently with its obligasamder the GATT 1994.

666. In this dispute, the amount of the variable dutpased on a shipment can be
expressed as ad valoremequivalent deduced from the ratio of the amourtduty collected
on a shipment to the price of the imported produgke Argentina’s measure, the EC’s
measure contains no “ceiling” or “cap” that ensuted the duty imposed does not exceed

the maximum permissible amount of duty.

667. The EC, therefore, violated Article VI:2 of the GAT994 and Articles 9.1, 9.2 and
9.3 of theAnti-Dumping Agreemeitty failing to ensure that anti-dumping duties irsgd on
examined producers do not exceed the individuatgmiined dumping margin.

*Appellate Body Repor#rgentina — Textilegpara. 50.
>4 Appellate Body ReporiArgentina — Textiles (ECpara. 54.
41 Appellate Body ReporArgentina — Textiles (ECpara. 54.
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D. Conclusion

668. For all the above reasons, the EC violated Artidi€ of the GATT 1994 as well as
Articles 9.1, 9.2, 9.3, and 9.4(ii) of tlhenti-Dumping AgreementSpecifically, the EC

violated:

. Article VI:2 of the GATT 1994 and Article 9.2 ofe@lAnti-Dumping
Agreementbecause it imposed MIPs that exceed the nornta¢sa

determined for examined producers;

. Article VI:2 of the GATT 1994 and Article 9.4(ii)dzause it imposed MIPs
that exceed the weighted average normal valuesndieied for the examined

producers, excluding Nordlaks and Grieg; and,

. Article VI:2 and Atrticles 9.1, 9.2 and 9.3 becaitdeposed MIPs on
examined producers that are not limited by margiduonping determined for

those producers.
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IX. THE EC IMPOSED FIXED DUTIES ARE IN VIOLATION OF ARTICLES 9.1,9.2,AND 9.3
OF THE ANTI-DUMPING AGREEMENT

669. The EC violated Articles 9.1, 9.2 and 9.3 of thati-Dumping Agreemeittecause, in
certain circumstances, it imposes fixed dutiesxamened producers that exceed the margins

of dumping determined for these producers.

A. Overview of the EC’s Fixed Duties

670. To recall, in the Definitive Regulation, the EC ioged anti-dumping duties in the
form of MIPs. In addition to the MIPs, in definetlcumstances, the EC appliéged anti-
dumping duties Together with the MIPs, the fixed duties provad&louble system of
measures™? According to the EC, the fixed duty was calculiten the basis of the
weighted average injury margin as this was founbketdower than the weighted average
dumping margin®®** However, the EC has not explained what this meanslisclosed it
calculations. In particular, it has not explairmedv the fixed duty, which is aabsolute

amount, is based on the weighted average injurgimanhich is apercentageamount**

671. Pursuant to the Definitive Regulation, the fixedyds imposed “[w]here it is found
following post-importation verification” that thenét free-at-Community frontier price
actually paid by the first independent customehegCommunity” (the “actual price”) is
both:

(1) below the price declared to the customs auiber(the “declared price”); and
(2) below the relevant MIP.

672. The level of the fixed duties for each product gatg is set out in the Definitive
Regulatiom* A single fixed duty is established for all exagdrand non-examined
producers and exporters, for each of the six prisdsubject to a separate MIP. The fixed
duties range from €0.40/kg to €1.12/kg net proavaight.

673. In some circumstances, the imposition of the fidaty results in the entry price of a

shipment exceeding the MIP. For example, assunexjorter ships “gutted, head-on, fresh,

*42 Definitive Regulation, para. 136.

%3 Definitive Regulation, para. 136.

>4 According to the Definitive Regulation, para. 18 injury margin is 14.6 percent.
4 Article 1(5) of the Definitive Regulation.
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chilled or frozen” fish at a declared price of €3Kg. This equals the MIP for this product
and no anti-dumping duty is imposed. However, aggaume that customs officials
subsequently ascertain that the actual price 8082y. Because the actual price is lower
than both the declared price and the MIP, a fixety df €0.45/kg is imposed. The actual
price (€2.90/kg ) plus the specific duty (€0.45/kegults in an entry price of €3.35/kg, which
exceeds the MIP of €3.11/kg. Thus, the fixed diiyvates the entry priabovethe MIP
prescribed by the EC.

674. In other circumstances, however, the fixed dutysdoa function in this way.

Assume, again, that the declared sales price cfahee shipment is €3.11/kg. However, now
assume that the actual price is €2.50/kg. Thisldyagain, trigger the imposition of a fixed
duty of €0.45/kg. However, in this example, thtuatprice (€2.50/kg) plus the fixed duty
(€0.45/kg) equals €2.95/kg, which is still belowe #MIP of €3.11/kg. In that event, the EC
imposes amdditional variable amourtio ensure that the duty equals the difference &etw
the actual price and the relevant MIP. In our eplenthis difference is 0.61 EUR/R In
other words, the fixed duty is, effectively, sumeisd by a variable duty.

675. Where the gap between the actual price and theid#3s than the amount of the
fixed duty, the entry price is higher than the valet MIP (see the example in paragraph
673); whereas, when the gap is greater than theiainod fixed duty, the entry price equals
the MIP (see the example in paragraph 674).

B. The EC’s Fixed Duties Violate Articles 9.1, 9.2 @9.3 of the Anti-Dumping
Agreement Because They Are Not Limited to the Iridivally Determined Margins
of Dumping

676. The provisions relevant to Norway’s claim concegnine fixed duties are Articles

9.1 and 9.3 of th&nti-Dumping Agreementvhich are described in paragraphs 658 to 661

above. Like the MIPs, the EC’s fixed duties viel#tese provisions because they are not

limited by a producer’s individual margin of dumginAs a result, when expressed as a

percentage of the export price, the fixed duty e’sehe margin of dumping for five

examined producers.

40 £3.11/kg (MIP) less €2.50/kg (actual price) eqaathuty of €0.61/kg.
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677. Norway's claim in this section address the appiocaof the fixed duties in
circumstances where the EC imposes fixed dutigsetbaate the entry pricbovethe
relevant MIP. These situations arise where theuarnof the fixed duty exceeds the

difference between actual price and the Mieparagraph 673).

678. Norway's claims in this section do not addressapglication of the fixed duty in
circumstances where the EC imposes the fixed plutyan additional variable amount to
ensure that the entry price is equal to the Mi¥paragraph 674). In that case, the duty is,
in reality, a variable duty and Norway'’s claimsSaction VIII regarding the improper level
of the MIPs are relevant.

679. In table below, Norway compares the valoremequivalent of the fixed duties, on
the basis of two actual import prices, with theiwdlal margins of dumping for five
examined producers. Tlawver actual price marked with an “L” in the table, is the lowest
actual price which, with the addition of the fixédty, exceeds the MIP and involves
additional variable elementThe lowest price equals the amount of the M#3 khe fixed
duty plus one cent. THegher actual pricemarked with an “H” in the table, is the highest
actual price at which a fixed duty can be imposedrgthat the actual price must be below
the level of the MIP for a fixed duty to appt/.

¥’ Seeparas. 673 and 674 above.
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Table 10: Comparison of theAd ValoremEquivalent of the Fixed Duties with Individual Margins Of Dumping

Product (all fresh, chilled, or frozen) MIP Actual Price Fixed Ad Valorem Fjord Marine Seafarm Stolt Sea Sinkaberg
Duty Equivalent Harvest Invest Farm Hansen
Whole fish €2.80/kg | €2.41/kg (L)] €0.40/kg 16.6% 15.0% | 11.2% 11.2% 10.0% 2.6%
€2.80/kg | €2.79/kg (H €0.40/kg 14.3% 15.0% 11.2% 11.2% 10.0% 2.6%
Gutted, head-on €3.11/kg | €2.67/kg (L)] €0.45/kg 16.8% 15.0% 11.2% 11.2% 10.0% 2.6%
€3.11/kg | €3.10/kg (H €0.45/kg 14.5% 15.0% | 11.2% 11.2% 10.0% 2.6%
Other fish, fresh, chilled or frozen €3.49/kg €3.00/kg (L) €0.50/kg 16.7% 15.0% 11.2% 11.2% 10.0% 2.6%
€3.49/kg | €3.48/kg (H €0.50/kg 14.4% 15.0% 11.2% 11.2% 10.0% 2.6%
Fillets of more than 300 g, skin on €5.01/kg | €4.29/kg (L)) €0.73/kg 17.0% 15.0% | 11.2% 11.2% 10.0% 2.6%
€5.01/kg | €5.00/kg (H]  €0.73/kg 14.6% 15.0% | 11.2% 11.2% 10.0% 2.6%
Fillets of more than 300 g, skin off €6.40/kg | €5.48/kg (L)] €0.93/kg 17.0% 15.0% 11.2% 11.2% 10.0% 2.6%
€6.40/kg | €6.39/kg (H €0.93/kg 14.6% 15.0% | 11.2% 11.2% 10.0% 2.6%
Fillets of less than 300g €7.73/kg | €6.62/kg (L) €1.12/kg 16.9% 15.0% 11.2% 11.2% 10.0% 2.6%
€7.73/kg | €7.72/kg (H)  €1.12/kd 14.5% 15.0% | 11.2% 11.2% 10.0% 2.6%
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680. Thus, for five examined producers, the table dertnates that thad valorem
equivalents of the fixed duties exceed the mar§oumnping when the actual price is at the
lowest level at which the fixed duties are appliethout an additional variable amount.
Even when the actual price is at its highest letel fixed duties exceed the individual
margins for four of the five producers. For tHéhfiproducer, Fjord, the fixed duties exceed
the margin for more than half of the price poingsaeen the lowest and the highest actual

prices>*®

681. Norway recalls its review of the Appellate Bodfitsdings inArgentina — Textileg
paragraphs 664 and 665. The Appellate Body obdeha “for any specific [or fixed] duty,
there is arad valoremequivalent deduced from the ratio of the abscdnt@unt collected to
the price of the imported product® The Appellate Body held that a Member must adopt
mechanism to ensure that a fixed duty does notegkittee maximum amount afl valorem
duties that may be imposed under WTO Bafv.

682. The EC has failed to adopt a “ceiling” or “cap”dnsure that the fixed duties,
expressed as ad valoremequivalent of the export price, do not exceedaapcer’'s margin
of dumping. As a result, in the case of five proels, the fixed duty for each of the six
products exceeds the dumping margin for some @xalbrt prices.

683. The EC'’s fixed duties are, therefore, inconsisteit Articles 9.1 and 9.3 of thénti-
Dumping Agreementwhich expressly provide that an anti-dumping dsftgll not exceed the
margin of dumping. The EC also violated Articl@ Because the anti-dumping duty is not

collected in “the appropriate amounts”, within theaning of that provision.

C. Conclusion

684. For the above reasons, the EC violated Articles®2 and 9.3 of thAnti-Dumping

Agreement

8 Fjord’s margin of dumping equals 15 percent. Thiusad valoremequivalent of the fixed duty rises above
the margin of dumping when it equals 15 percemt: Fjord, for all product categories, thd valorem
equivalent of the fixed duty rises above 15 peregmin actual price that is closer to the highesta price than
the lowest. For example, for whole fish, tekvaloremequivalent of the fixed duty exceeds 15 percergrwh
the actual price is at €2.67, whereas the lowdshaprice is €2.41 and the highest actual prid&2i§9. Thus,
the fixed duty exceeds Fjord’s margin for more thaif of the prices between the highest and lowestal
prices. The same is true for the fixed dutiesalbother product categories for Fjord.

>*Appellate Body Repor#rgentina — Textilegpara. 50.

*%ppellate Body Reportirgentina — Textilespara. 54.
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X. THE EC VIOLATED THE PROCEDURAL REQUIREMENTS IN ARTICLES 6 AND 12 OF
THE ANTI-DUMPING AGREEMENT

685. In this Section, Norway will set out the EC’s vititans of the procedural rules in the
Anti-Dumping Agreementrirst, Norway claims that the EC violated Articles 6ntld.2
because it failed to disclose non-confidential infation contained in the record of the
investigation. Secondthe EC also failed to disclose the essentiabfdwt formed the basis
for its decision to impose duties, as required byckes 6.9 and 6.2Third, Norway argues
that the EC violated Articles 12.2 and 12.2.2 beeatifailed to provide a reasoned and

adequate explanation for a number of its findings eonclusions.

A. The EC Failed to Ensure an Adequate Opportunity Ftterested Parties to See
Relevant Information in the Record of the Investian

0] Introduction

686. An anti-dumping investigation involves a proces®wey an authority obtains
information from a variety of sources and, on thsi of this information, makes a series of
factual and legal determinations. These determongican adversely affect the position of
interested parties, including through the imposid anti-dumping duties. In order to
protect the interests of interested parties Ah&-Dumping Agreememequires the authority
to conduct its investigation, and make determimegtjan accordance with certain minimum
standards of procedural justice and fairnesshimihvestigation, the EC failed to comply
with these standards, in particular the intereptaties’ basic rights of defence and right to
be heard.

687. Norway argues that the EC did not provide accesdl televant information in the
non-confidential record of the investigation, aguieed by Articles 6.2 and 6.4 of thati-
Dumping AgreementThis is because a number of documents that éad filed by

interested parties were missing from the non-cemfiidl record that was accessible at the EC

Commission’s premises.

(i) The EC Failed to Provide Access to All Relevanbinfation in the Public
Record of the Investigation

688. The Appellate Body has underscored “the importari¢be obligations contained in
Article 6 of theAnti-Dumping Agreemehtwhich “establish a framework of procedural and
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due process obligations™ Article 6.2 of theAnti-Dumping Agreememnshrines a cardinal

principle for the conduct of an anti-dumping invgation:

Throughout the anti-dumping investigation all ietgted parties shall have a
full opportunity for the defence of their interests

689. Pursuant to that right, Article 6.2 guaranteesregted parties the right to present
views “oppos[ed]” to the views presented by othetips, and to make “rebuttal” arguments.
Consistent with the requirements of due processglArG.2, therefore, provides that

interested parties enjoy the right of defence &edcorollary right to be heard.

690. The effective exercise of these rights requiresititarested parties have access to
information submitted by the other interested gartas well as to information obtained by
the authority during the investigation. Absentesscto this information, an interested party
cannot formulate an “opposing view”, make “rebutteuments”, or generally make

effective comments on the evidence in the recoddaamthe authority’s determinations.

691. Article 6.4 of theAnti-DumpingAgreementtherefore, confers on interested parties a
right of access to evidence in the non-confideméabrd of the investigation:

The authorities shall whenever practicable provichely opportunities for all
interested parties to see all information thaelsvantto the presentation of
their casesthat isnot confidentialas defined in paragraph 5, and thatsed
by the authoritiesn an anti-dumping investigation, and to prepare
presentations on the basis of this information. §&asis added.)

692. The Appellate Body has ruled that the relevandeformation must be assessed from
the perspective of the interested partfiésThe essence of due process is that interested
parties must be in a position to defend their edes in light of the views of other parties and
the information before the authority. An authoggnnot, therefore, second-guess whether a
particular document could be “relevant” to an ietted party’s “presentation”. After all, if
one interested party has taken the time to putardent on the record, that party clearly
considers it to be relevant and the authority sthowk deny another interested party the

opportunity to comment upon it.

5! Appellate Body ReporEC — Tube or Pipe Fittingpara. 138.
52 pppellate Body ReporEC — Tube or Pipe Fittingpara. 145.
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693. The Appellate Body has also held that the phrasediby the authorities” in Article
6.4 refers to information that the authority mesaluatein making its determinatior’d® An
authority must evaluate all of the information suitbeal to it that relates to its determinations,
and cannot ignore any of it. The rights of defegearanteed by Articles 6.2 and 6.4 require
that, in making “presentations”, interested partiage an opportunity to “see” and,
thereafter, comment upon all information that ththarity will evaluate and that could,
therefore, form the basis for the authority’s deti@ation. The authority cannot, therefore,
selectively limit access to certain informationt nust make available all information that
might be used by the authority. If interestediparéire denied an opportunity to see all
information in the record, they cannot adequatetynulate their defence “throughout the

anti-dumping investigation”, as required by Arti@e.

694. The duty under Article 6.4 to allow interested peto “see” relevant information is
also not onerous. In disclosing information unélgicle 6.4, the authority is not expected to
make qualitative judgements regarding its own pgaroe of the pertinence of the
information nor is it expected to “expressly idfgil’ information as important, as is
required by Article 6.9. Instead, the authoritysinsimply ensure that the relevant
information is made available for interested part®“see”.

695. The duty to allow interested parties to “see” ral@vinformation is subject to
limitations in the case of confidential informatjamhich the authorities cannot disclose.
However, under Article 6.5.1, a non-confidentiamsnary of confidential information must
be included in the record. In “exceptional circtanges”, the duty to provide non-
confidential summaries may be waived, provided thatatement of the reasons why

summarization is not possible” is given.

696. In this investigation, the EC violated the obligat to ensure that interested parties
could see all non-confidential information relevemthe defence of their interests, including

non-confidential summaries of confidential inforimat

697. By letter of 4 August 2006, Norway outlined to f@nel the circumstances

surrounding the EC'’s failure to disclose all nomfodential documents in the record. To

53 Appellate Body ReporEC — Tube or Pipe Fittingpara. 145. Information submitted regarding ipjur
factors listed in Article 3.4 was information thatist “be used by the authorities” in making itsedetination.
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recall, briefly, the circumstances are as follows28 and 29 November, as well as on 23
December, officials from the Government of Norwaggected the non-confidential record at
the offices of the European Commission in Brusais a view to confirming its contents at
that late stage of the investigatiofi. The EC provided no master list of the documents
included in the non-confidential record becaussaidl, there is no such requirement of the

Anti-Dumping Agreement

698. On inspection, it became clear to the Norwegiaitialf that the non-confidential
record was incomplete because numerous documettsitbuld have been in the record
were missing>> In Annex 3-A to its letter of 4 August 2006, Nayvattached a list of all

the documents that were included in the non-confiderecord®® In Annex 3-B to that
letter, Norway provided the Panel with a list of@@&uments that Norway knows, or has
reason to believe, were submitted in the invesogaiut that were missing from the record it

was permitted to inspett, Annex 3-B is based on:

. Norway's knowledge of documents submitted by certaierested parties;

. references in documents in the non-confidentiabméto other documents that
were missing from the record; and,

. references in the Provisional and Definitive Retjates to documents that
were missing from the record.

699. By definition, Norway does not know which documewere submitted to the EC,
and which were not. The list provided in Annex 3sBtherefore, indicative and not an

exhaustive statement of the documents that werdiadbsed to Norway.

700. The documents that Norway knows to be missing callerspects of the

investigation, including the investigation of bathmping and injury. They include:

%4 The circumstances of these inspections are destiib affidavits from the officials that conductée
inspections of the non-confidential recorse¢ Affidavits from Paul @ystein Bjgrdal and Sigrun Isid.
Exhibits NOR-90 and NOR-91See alsdNote Verbale No. 14/2005 from Norway to the EC De&ember 2005
(Exhibit NOR-88) and Note Verbale No. 3/2006 frorarivay to the EC, 28 April 2006 (Exhibit NOR-89).

°% geeAffidavits from Paul @ystein Bjgrdal and Sigrunlsto SeeExhibits NOR-90 and NOR-91.

> Exhibit NOR-13.

**" Exhibit NOR-13.
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(@) sampling forms and questionnaire responsesdqed\by EC domestic

producers>®

(b) guestionnaire responses (or other communicgitivom EC “importers users

and processors®®

(© questionnaire responses (or other communicgtivom EC “users’

associations®®°

(d) all submissions by the Government of Norway;
(e) all submissions by FHL;

)] numerous submissions by all ten sampled Noraregompanies and by a

related company that was requested to provide stigneaire respons&’

701. The non-confidential record of the EC’s investigatdoes not, therefore, contain
many of the documents that were submitted to thex&Cwhere appropriate, non-

confidential summaries thereof.

702. The EC’s standards of transparency fall very faoweahe minimum requirements
imposed by thénti-Dumping AgreementThe EC has not complied with the requirement in

Article 6.4 to ensure an opportunity for interespedities to see “all information” that is

¥ No sampling forms (or non-confidential summarias provided for: Foraness Fish Ltd; Mannin Bay
Salmon; North Atlantic Salmon; Sidinish Salmon; &ddst Minch Salmon. Questionnaire responses (0¥ no
confidential summaries) are missing for: Bressey8a; Scord Salmon; Shetland Salmon Group; and Sta
Farm.

9 para. 6 of the Provisional Regulation states‘thimporters users and processors” had coopenateég
investigation. However, the record discloses quoastiire responses pre-dating the Provisional Régaléor
only five of those 15 “importers users and processé\rmoric, Labeyrie; Laschinger; SIF France, d&jdrd
Seafood Pieters. The record discloses one fugihestionnaire response, dated after the publicafidime
Provisional Regulation, for Norlax. No communioas from the other 8 importers users and procesgens

in the record of the investigation.

*%para. 6 of the Provisional Regulation states4haters’ associations cooperated in the investigagara. 7
of the Definitive Regulation states that verificativisits were conducted at the premises of th@é&ason of
Danish Fish Processing Industries and Exporterpé@ioagen); Bundesverband der Deutschen Fischiralustr
und des Fischgrosshandels (Hamburg); Polish Assowiaf Fish Processors (Koszalin); and Syndicéibnal
du saumon et de la truite fumés (Paris). Howedhere are no questionnaire responses for these four
associations. The record furthermore disclosestimer communications from the Polish Associatiofrish
Processors (Koszalin).

*51 The missing documents include the heart of théaaxge between the sampled Norwegian companies and
the EC on the calculation of the COP, namely, nomfidential versions of the companies’ comments(i:
the Information Note on Cost of Production of 8 BfaR005; (2) the provisional disclosure of 22 ARGI05;

(3) the definitive disclosure of 28 October 2008;the EC’s request for comments on remedies of 16
November 2005; and, (5) the Information Note conicey the definitive MIPs of 13 December 2005.
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relevant to the presentation of their respectisesa The information relating to the EC
domestic industry and users — including samplimgh&and questionnaire responses — is
relevant to the presentation of the position ofgian interested parties regarding the
domestic industry and injury. Equally, the subnaiss by interested Norwegian parties are
relevant to the presentation of the position oeotdorwegian interested parties, if not
interested EC parties. To the extent the inforomationcerned is confidential, the EC was

obliged to allow the interested parties to see cammitdential summaries of the information.

703. Finally, all of the information that was missingiin the record is information that the
investigating authority was required to evaludteparticular, the information relating to the
EC domestic industry and the EC processing industgived responses to questions posed
by the EC itself in sampling forms or questionnsir&urther, the EC was also required to
evaluate the submissions of interested Norwegiatiegahat responded to specific
invitations by the EC to provide comments. The &@refore, evaluated (or should have

evaluated) the missing information in making itstéeal and legal determinations.

(i)  Conclusion

704. The EC, therefore, violated Article 6.4 of tAati-Dumping AgreementBecause the
EC failed to provide full access to the non-confiti record of the investigation, Norway
and other interested parties were unable propertietend their interests. The EC, in

consequence, also violated Article 6.2 of thgteement

B. The EC Failed to Inform the Interested Parties dfé¢ Essential Facts that Form the
Basis for its Decision to Impose Definitive Measisre

0] Introduction

705. Norway submits that the EC violated Article 6.loé Anti-Dumping Agreement
because it failed to “inform all interested partidéshe essential facts under consideration
which form the basis for the decision whether tplppefinitive measures.” In consequence,
the EC violated Article 6.2 of thegreementbecause it did not provide for “a full

opportunity” for all interested parties to defehéit interests.

706. Specifically, Norway argues that, in the disclostgoeuments that the EC provided to
the investigated Norwegian producers, as well dsdmther interested parties, it failed to
disclose the essential facts that formed the asiss decision to impose definitive
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measures. The non-disclosed facts related to le@yemts of the EC’s decision, such as: its
definition of the product concerned; its definitiohthe domestic industry; dumping; injury;

causation and non-attribution; and the remedy.

707. Norway sets oufijrst, the obligations imposed by Articles 6.9 and §.the Anti-
Dumping Agreemergnd,second Norway demonstrates that the EC violated these
provisions. The EC failed to disclose essentietisféo the interested parties in numerous
instances. However, Norway does not wish to tesPtanel’s patience by bringing claims
with respect tall of those instances. Instead, Norway has limiiedlaim to four examples:
(1) dumping; (2) definition of the domestic indystor purposes of the injury determination;

(3) causation and non-attribution; and (4) the rdyne

(i) The Disciplines in Article 6.9 of thanti-Dumping Agreememn the
Disclosure of “Essential Facts”

708. Atrticle 6.9 of the Anti-Dumping Agreemenprovides:

The authorities shall, before a final determinai®mmade, inform all
interested parties of the essential facts undesideration which form
the basis for the decision whether to apply defieimeasuresSuch
disclosure should take place in sufficient timetfor parties to defend
their interests (underlining added).

709. The first sentence of Article 6.9 has been integatdy WTO panels on several
occasions. Those panels have found that the adisolbsure is to “actually disclose to the
interested parties the essential facts which, bemter consideration, are anticipated by the
authorities as being those which will form the bdsr the decision whether to apply

definitive measures>%?

710. Panels have held that the requirements of Articddec@nnot be complied with simply
by providing access tall information in the file — otherwise, “there wouid little, if any,
practical difference between Article 6.9 and Ari6.47>°® Rather, the investigating
authority must actively identify the facts on whithvill rely in making its determination, for

52 panel reportArgentina — Ceramic Tilepara. 6.125. Emphasis added.
%3 panel reportGuatemala — Cement, para. 8.230.
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instance, by “disclosing specially prepared documestimmarizing the essential facts under

consideration”®®* The duty to identify separately the essentidisfacises because:

... an investigating authority’s file is likely to otain vast amounts of
information, some of which may not be relied ortly investigating
authority in making its decision whether to appéfiditive measures.
... The difficulty for an interested party with acsdse the file ... is
that it will not know whether particular information the file forms

the basis of the authority’s final determinatiddne purpose of Article

6.9 is to resolve this difficulty for interestedrpas>®>

711. Article 6.9, therefore, requires the authoritydentify for all interested parties the
essential facts that form the basis of its decisibether to apply definitive measures, as

opposed to other facts in the record that areeganded as determinative.

712. The core of the duty of disclosure under Articl® @lates to “essential facts”. The
term “fact” has been interpreted to mean “a thimgf is known to have occurred, to exist or
to be true”®® On the basis of that definition, the panehigentina — Poultrydistinguished
“facts” — as referred to in Article 6.9 — from “m@mns”. The authority’s reasons (should)
explain, among others, how it weighed the factsy wiconsidered certain facts more
important than others; and, how the facts in tloene supported its factual and legal

determinations. In contrast, the duty of disclesurArticle 6.9 relates to evidence.

713. The dictionary meaning of “essential” is “[a]ffentj the essence of anything”;

“material”, “important”>®’ Hence, Article 6.9 requires the identificationadif“material” or

“important” facts that form the basis of the demmswhether to apply definitive measures.
714. Finally, the term ‘basis” is defined as:

7. [tlhe main constituent. ... 8. That by or on g¥hanything
immaterial is supported or sustained; a foundasapport ... 9. That
on which anything is reared, constructed, or esthbt, and by which
its constitution or operation is determined:°..

%4 panel reportArgentina — Ceramic Tilepara. 6.125. Emphasis added.

*% panel reportGuatemala — Cement, Ipara. 8.229.

*% panel reportArgentina — Poultrypara. 7.225.

%7 The Oxford English Dictionand.A. Simpson and E.S.C. Weiner (eds.) (ClarerRtess, 1989,"3ed.),
Volume V, page 402, column 1, meaning 3b. ExhtR-92.

%% The Oxford English Dictionaryd.A. Simpson and E.S.C. Weiner (eds.) (ClarerRtess, 1989,"3
ed.),Volume I, page 985, column 3, meaning 7, f,%8). Exhibit NOR-93.
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715. Thus, the investigating authority must disclose“thaterial” or “important” facts that
provide the “foundation” on which the decision fiply definitive measures is “constructed”.
These are the facts in the record that “suppo#g’atithority’s determination that definitive

measures may be imposed.

716. The second sentence of Article 6.9 sheds lighherfitst sentence. Under the second
sentence, disclosure must occur “in sufficient tiiorethe parties to defend their interests”.
Interests can be defended by allowing interestetiegaan opportunity, among others, to
“comment][ ] on the completeness of the essentés$fander consideration®; or by “giving
reasons why [parties’] responses should not betegjeand by suggesting alternative sources
for facts available if their responses were norleieedisregarded>® Article 6.9 is intended
to place interested parties in a position wherg ta properly understand, verify, and
challenge the facts that are likely to lead thdauity to impose definitive measures. Absent
full disclosure of the essential facts, interegiadies are left guessing at the factual basis in
the record for the authority’s factual and legakdainations. In that event, they cannot
make effective comments on the factual basis femtithority’s intended decision. Norway

now turns to its claims.

(i)  The EC Failed to Disclose Essential Facts

(@) The EC’s Approach to Disclosing Essential facts

717. In the present investigation, the EC undertook ‘@ands” of disclosure —
provisional and definitive. The provisional disslwe took place on 22 April 2005, roughly
six months after initiation of the investigatiomhe definitive disclosure took place on 28
October 2005, roughly a year after initiation aadghly three months before the Definitive

Regulation was adopted.

718. In each round of disclosure, the EC sent disclodoceiments to the interested
parties>’* Each investigated Norwegian producer receivesttarlwith a number of annexes.
Some of those annexes were identical for all ingastd producers, while other annexes

were specific to each producer.

*9 panel reportArgentina — Ceramic Tilepara. 6.125.

>0 panel reportArgentina — Ceramic Tilepara. 6.129.

"1 The EC sent definitive disclosure documents toNbewegian producers included in the sample, to Eirt
to Norway. The EC requested Norway to distribbiee General Disclosure document “to all interestadigs in
Norway” (Note Verbale No. *D(2005) 14141 from th€ Eo Norway, 28 October 2005. Exhibit NOR-94).
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719. The “general disclosure document consisted of a draft of thtntmming EC
Regulation. Hence, in the Provisional Disclostine,EC sent a draft of the Provisional
Regulation and, in the Definitive Disclosure, thé §ent a draft of the Definitive Regulation.
Norway and FHL received only the General Disclosiseument and no further disclosure

of the essential facts.

720. In the annexes sent only to the investigated Nomvegroducers, the EC provided a
“specific dumping disclosutrdocument (narrative), accompanied by calculation
spreadsheets, as well as an “injury disclosuretdwnt (narrative), also accompanied by
calculation spreadsheetg.

721. Subsequent to the Definitive Disclosure in Octat@p5, the EC sent additional
documents to the investigated parties, includinghéarmation note on “developments”
following the Definitive Disclosure. This note addsed “concerns” regarding the minimum
import price (MIP) for fillets. The EC also sensabsequent information note regarding the

definitive MIPs for fillets®"

(b) Examples of the EC’s Failure to Disclose Esserfiadts

722. As explained in paragraph 707, in the interestsre¥ity, Norway does not address
every instance in which the EC failed to propeictbse the essential facts under

consideration because, in Norway’s view, theresargly too many.

723. Norway has instead chosen to rely on a number aingkes, each of which pertains
to a key part of the EC’s anti-dumping determimatisamely: (i) the dumping determination;
(i1) injury — definition of the domestic industrgiji) causation and non-attribution; and, (iv)

the determination of minimum import prices (MIPs).

(b)(1)) The EC failed to disclose the essential facts nmaggto its
dumping determination

724. Norway first turns to the EC’s disclosure relatitnghe EC’s dumping determination.
In the Definitive Regulation, the EC set out dungpmargins for the investigated producers.
For one producer, namely PFN, the EC establishafinitive dumping margin of 17.7

"2 The injury disclosure document contained, at ldastsome investigated companies, a “specific injur
disclosure document” with examination of some injfactors.
>3 etter from the Commission on the definitive MIE, December 2005, in Exhibit NOR-19.
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percent’ However, in PEN’s Definitive Disclosure, the Eaosed facts supporting a
considerably higher dumping margin of 24.5 percéhfThus, following the definitive
disclosure, the EC re-assessed the essentialdiadteevised its dumping determination

downwards by, in absolute terms, 6.8 percent ancklative terms, 27.8 percent.

725. The EC did not provide any additional disclosuréhef essential facts supporting its
modified dumping determination. A specific requiesin PFN for information regarding the
change in the determination was refud®dHence, there was no disclosure of the essential

facts forming the basis for PEN’s revised dumpiraygm.

726. The facts underlying the dumping margin determiogthe investigating authority

are “essential facts” “form[ing] the basis for tthecision whether to apply definitive
measures”. This is because the determinationdoingping margin above thde minimis

level is necessary to justify the imposition ofaarti-dumping measure.

727. The significant change in the level of PEN’s mangieans that the EC revised its
assessment of the facts underlying the dumpingrdétation between the definitive
disclosure and the definitive determination. Ihestwords, the essential facts that lead to the
imposition of definitive measures on PFN changldsent disclosure, PFN has no idea what
changes were made in the EC’s assessment of wdithwere essential, and which were

not.

728. This has a profound effect on PFN'’s ability to deféts interests, notably, in judicial
proceedings under Article 13 of thati-Dumping Agreemeittecause the company does not
know how the EC arrived at a dumping determinatibh7.7 percent. PFN does not know
which facts the EC regarded as important in catmgats normal value and export price, and
which is disregarded. The non-disclosure also irsfhe ability of Norway to pursue claims

in WTO proceedings regarding PFN’s dumping deteatiam.

" Definitive Regulation, para. 32.

" Definitive Disclosure, para. 32. For two othermgmnies, Hydroteck and Sinkaberg, the EC also athtite
margin of dumping following definitive disclosur&or Hydroteck, the margin dropped from 21.0 perten

18.0 percent; and, for Sinkaberg, it dropped froghg&rcent to 2.6 percent. The EC failed to diszlm either

of these companies the change in its assessm#re essential facts that supported the revisedrdgtations.

In both cases, the companies requested informatomthe EC regarding the modified determination.

>® Seee-mail from @yvind Torlen of PFN to Mr. Schmidt@6-Trade, dated 21 March 2006; response by Mr.
Schmidt to Mr. Torlen, of the same day; and e-ritaiin Mr. Torlen to Mr. Schmidt, of the same dayxhibit
NOR-95.
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729. This situation is similar to one that aroséanatemala — Cement. llin that dispute,
the panel found that the disclosure of the esddatits underlying a provisional
determination was insufficient under Article 6.9Here the factual basis of the provisional
measure isignificantly different from the factual basis bétdefinitive measur€’’ In this
case, the definitive disclosure is also based preminary dumping determination that is

significantly different from the factual basis bktdefinitive measure.

730. Norway notes that the EC also failed to disclogegbsential facts relating to the
dumping margins for Hydroteck and Sinkaberg-Hanwsdmnch also changed between the
Definitive Disclosure and the Definitive Regulatitii

731. Norway recalls that, by way of disclosure of theeggial facts, it received the General
Disclosure document, a draft of the Definitive Riagjon. That document provides little
information on how the EC arrived at its determimag of normal value and, in some cases,
is inaccurate. For example, the Provisional Remriastates that the EC used “company
specific information” to calculate amounts for SG&8sts for all sampled produceérs.

This is merely confirmed in the General Disclosame the Definitive Regulatiotf®

However, the EC fails to disclose that, at bothgrevisional and definitive stages, it rejected
the company-specific information submitted by Hytdok and recalculated the company’s
SG&A costs>®* The General Disclosure, therefore, gives therieod impression that
Hydroteck’s reported SG&A costs were used by the\l@n they were not. This is a

failure to disclose essential facts.

732. Finally, Norway wishes to draw the Panel's attemtio a comment made by one the
Community’s own processors regarding the levetarigparency in the EC’s disclosure on

dumping. It stated:

"’ panel reportGuatemala — Cement, Ipara. 8.228. Emphasis added.

*"8 Hydroteck’s margin decreased from 21.0 to 18.@@erand Sinkaberg’s from 2.9 to 2.6 percent. Canep
General Disclosure, para. 32 (Exhibit NOR-67) amdiiitive Regulation, para. 32.

> provisional Regulation, para. 31.

%0 General Disclosure, para. 11. Exhibit NOR-67.

%81 |nformation Note on Cost of Production to Hydrdte8 March 2005. Exhibit NOR-142. Definitive
Disclosure to Hydroteck, Annex 2, point 2.1. Exti®OR-45.
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The European Commission’s [disclosure] documentigies us wito
clarification regarding either the method for calculating thedpiction
cost or the elements that have been taken intauat@o the calculatior®

733. For these reasons, the EC violated Article 6.2smlisclosure of the essential facts

underlying its dumping determinations.

(b)(i)) The EC failed to disclose the essential facts maigto its
definition of the domestic industry

734. As the second example of non-disclosure, Norwaiyngldhat the EC failed to
disclose to the interested parties the essentitd fander consideration concerning its

determination of the scope of the domestic industrypurposes of its injury determination.

735. Norway has fully described the EC’s findings in efinitive Regulation on the
domestic industry in Section IV of this submissidrhe Definitive Disclosure is identical to
the Definitive Regulation with respect to thesalings:

. The EC stated that 15 “complaining Community predsare ... deemed
to constitute the Community industry ..°®  The reason for this finding
was that those “complaining Community producersi peoduced
approximately 82 per cent of the “estimated totaif@hunity production”
of farmed salmon and that this figure of 82 pert eanstitute[d] a major
proportion of the Community production® The Commission did not
disclose who those 15 Community producers were

. In defining the universe of “Community productiotfie EC excluded
Community producers that were related to Norwegbgoorters or
importers>® The EC did not disclose those “related” producensdid it

disclose their individual or collective productigolumes

. The EC stated that “the estimated total Commumibglpction of the
product concerned was around 22,000 tonnes dutagPt’>®® The EC
did not disclose any fact or document that provitiesbasis for this
determination.

. The EC referred to a category of “silent” producéhnat is, “Community
producers that were not related to Norwegian exp®ir importers, and

%82 | etter from Syndicat Saumon et Truite Fumés toBeof 8 November 2005 (unofficial translation from
French original). Emphasis added. Exhibit NOR-96.

*83 Definitive Disclosure, para. 40; Definitive Regfita, para. 40.

%84 Definitive Disclosure, para. 40; Definitive Regfite, para. 40. The figure indicated by the Consinis in
the Provisional Disclosure and Provisional Regafatvas 90 per cent. (Provisional Disclosure, pé4a.
Provisional Regulation, para. 44).

% provisional Regulation, para. 44; Definitive Residn, para. 37.

%8¢ Definitive Regulation, para. 38.
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which did not take a position on the complai#it’. The EC never
disclosed those “silent” producers, nor did it thse their individual or
collective production volume. The EC also nevatest whether the
production volume of those producers was or wasnobiided in the
concept of “Community production”.

. The EC determined that “only data supplied by 15@mnity producers
which were complainants or which explicitly supgarthe complaint
could be taken into account for the definitiontod Community industry”.
The EC excluded from the definition of the Commumidustry
“companies [that] did not produce salmon any longet.. did not
produce it during the IP, or [that] exclusively guzed certain types of
salmon, or that ... fell into receivership during tRe or [that] did not
provide data in the format request&&f”The EC did not identify any of
those companies that had been excluded from theitd®i of the
domestic industry nor their individual and collgetiproduction volume

736. The EC's statements on the domestic industry irDinitive Disclosure make a
mockery of the requirement to disclose “essenéield” forming the basis of the

determination (in this case, the definition of ttwanestic industry). There is not a single
reference to any document or fact that supporsaibstantiates any of the EC’s assertions. It
is simply impossible to identify any facts in tlezord that the EC considers as essential in its

determination of the scope of the injured domasticistry.

737. Instead of disclosing the essential facts undeglyis determinations, the EC has
simply disclosed its determinations. Norway idted to know the factual basis for those
determinations. Because the essential facts hatvieeen disclosed, neither the Panel nor
Norway have any way of verifying the factual bdsisthe determinations. The EC seems to
believe that Norway should simply trust that theorel contains “essential facts” that form

the basis for the determinations regarding the ddimadustry.

738. The determination of the domestic industry is a &eynent in any anti-dumping
investigation because it shapes the outcome ahjtiey determination and also because an
investigation can only be initiated if an applioatis made by or on behalf of the domestic
industry. Hence, facts relating to the definitamfrthe domestic industry are “essential facts”
that must be disclosed to enable interested padiesmprehend the basis for the decision

whether to apply definitive measures.

87 provisional Regulation, para. 43.
%88 Definitive Disclosure, para. 39; Definitive Regiita, para. 39.
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739. In sum, the EC failed to disclose some of the leeysrelating to the definition of the
domestic industry and, therefore, failed to diseltessential facts ... which form the basis
for the decision whether to apply definitive meastr The EC, therefore, violated Article

6.9 of theAnti-Dumping Agreement

(b)(iii) The EC failed to disclose the essential facts majgto its
causation and non-attribution determination

740. Norway turns to the EC’s non-attribution analysglae third example of the EC’s
failure to disclose “essential facts” within theanéng of Article 6.9. The EC determined
that imports from Canada and the United States wetranother factor causing injury to the
domestic industry. This determination was pathefEC’s causation and non-attribution
analysis under Article 3.5, and, as a result, grontant part of the “basis for the decision
whether to apply definitive measures”. Howevee, BC failed to disclose the facts

underpinning its determination and thereby violaketicle 6.9.
741. In the Provisional Disclosure, the EC stated:

It should be noted that the import statistics dbdistinguish between
farmed salmon and wild salmon. However, on theshafsnformation
gathered during the investigation, it appearsttiiatvast part of
imports from [the United States] and Canada cossislist [sic] of

wild salmon, so that it is unlikely that import®in these two countries
could have a significant impact on the situatiothef Community
industry°®

742. In the Definitive Disclosure, the EC confirmed pivisional finding and stated:

... It was further alleged that the Commission fatiegrove that wild
salmon did not have any impact on the situatiothefCommunity
industry and that wild and farmed salmon are nt@rahangeable.

It is noted that none of the interested partiestjoleed the figures
relating to the prices and absolute quantitiesngfarts originating in
other third countries, but rather their interpretat It was also not
disputed that the import statistics do not distisguetween farmed
salmon and wild salmon and that the price of wabhen is lower than
that of farmed salmon.

It is thus important to recall that there is naidition between farmed
salmon and wild salmon in the import statisticswidger, it appears
that the taste of wild salmon is significantly difént from that of

%89 provisional Disclosure, para. 96. The same tpgears in the Provisional Regulation, para. 96.
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farmed salmon. More importantly, the investigatsthowed that
contrary to farmed salmon, wild salmon is practicabt offered in the
market for sale as a fresh product but it is maslgl in tins and cans.
It is clear that these products are not directiyjpeting with each
other on the market. This explains why the pricevitdd salmon is
lower compared to farmed salmon and why these ptedue not
interchangeable for users and consumers. Finaliky nioted that none
of these interested parties submitted evidence neghrd to the
alleged interchangeability of wild and farmed sahmOn this basis,
their claims are rejectecf’

743. The above-quoted EC statements on imports from dzaaad the United States
consist almost exclusively of conclusions thatE@drew, presumably, based on facts that
are not disclosed. There is no reference to aoyments and facts on the record

substantiating the EC’s statements.

744. Specifically, the EC disclosure does not contaw facts or reference to facts on the

record concerning:

* import figures relating to wild salmon from Canadal the United States
» the EC's assertions that:

> wild salmon and farmed salmon do not directly cotrapath each
other

> wild salmon is not offered in the market for sadeadfresh product but
is mostly sold in tins and cans

> the price of wild salmon is lower than that of fansalmon, and
> the taste of wild salmon is different from the ¢ast farmed salmon.

745. The causation and non-attribution determinaticamnisntegral part of any dumping
investigation. Without a finding of a causal libktween dumped imports and injury to the
domestic industry — and a finding that injury d&tiiable to dumped imports is not incorrectly
attributed to other factors — an authority canngtase anti-dumping measures. The facts
relating to the non-attribution determination weherefore, “essential facts” that formed an

important part of the basis for the decision whetbeapply definitive measures.

*% General Disclosure, paras. 83 to 85 (Exhibit NOR-6The same text appears in the Definitive Retiria
paras. 83 to 85.
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746. The non-disclosure of essential facts preventedtieeested parties from defending
their interests and challenging the EC’s assessthahimports from Canada and the United
States consisted mostly of wild salmon, and th&d amd farmed salmon do not compete.
Again, the EC seems to consider that interestetibgashould trust that the record contains
“essential facts”, and it denies them the oppotyutai verify this for themselves. The EC

has, therefore, again violated Article 6.9 of &rdi-Dumping Agreement

(b)(iv) The EC failed to disclose the essential facts nmaggto its
remedy determination

747. The final example of the EC’s failure to disclossential facts that form the basis for
the decision to apply definitive measures are tihemum import prices (MIPs). The
Definitive Disclosure is based on a series of MBsdifferent product categories, ranging
from 2.80 EUR/kg to 7.73 EUR/kg.

748. Subsequent to the Definitive Disclosure, the EGladated the MIP for fillets. On
13 December 2005, the Commission sent to the steieparties a document entitled
“Information concerning the definitive MIP” (the “Is disclosure”). In that document, the
EC set out the new MIPs, which were significaniiyhier for filleted product3®® It stated:

In the light of the comments received, the Commissiervices
deepened the investigation by verifying and crds=ekingall the
information availablenamely the data collected during the on-spot
verifications at the premises of salmon farms, Camity processors
and processor’s [sic] associations #mel latest information provided
by all parties in reply to the definitive disclosur.. On that basisit
was found ..>%

749. However, the MIPs disclosure does not discloseesisential facts that form the basis
for its decision regarding the definitive measurebe imposed. Tantalizing references to
“all the information available” and also “the lat@sformation provided by all parties in reply
to the definitive disclosure” is insufficient tosgiose the “essential facts” that form the
“basis” for the determination regarding the impositof duties. In essence, the EC’s MIPs

disclosure simply refers interested parties toetfitere investigation record regarding MIPs,

1 A table setting out the changes in the MIPs frampreliminary to the definitive determination @ntained
in Table 8 in para. 628, above.
92 MIP Disclosure, 13 December 2005, page 1. Empladied.
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without specifying which particular documents anuieh facts in the record are relevant for

the EC’s revised determination.

750. As WTO panels have found, providing access toiteef informing interested
parties that the facts underpinning the authoriigtermination are included in the record
falls far short of the requirements of Article 6.8s the panel ilisuatemala — Cement II

stated:

an investigating authority’s file is likely to cah vast amounts of
information. ... The difficulty for an interested pawith access to the
file ... is that it will not know whether particularformation in the file
forms the basis of the authority’s final determioat One purpose of
Article 6.9 is to resolve this difficulty for intested partie3’

751. Absent disclosure of the essential facts thathed&C to impose the MIPs at the
chosen level, the interested parties were notposition to understand, verify and challenge
the information that the EC used in making thaedwatnation. The EC, therefore, violated
Article 6.9.

(iv)  The EC Violated Article 6.2 of th&nti-Dumping Agreemetty Failing to
Ensure Interested Parties a Full Opportunity toeRdfTheir Interests

752. Norway considers that, when an investigating auyhgrolates Article 6.9, it also
violates Article 6.2 of thé&nti-Dumping AgreementNorway recalls that Article 6.9 refers to
the ability of interested parties to “defend theterests”. Thus, the requirements of Article
6.9 — the proper disclosure of essential factsves@among others, the purpose of enabling

interested parties to defend their interests.

753. For its part, Article 6.2 requires that interespadties be given full opportunity for the
defense of their interestisroughout the anti-dumping investigatiom other words,
whenever an interested party is not given full oppaty to defend its interests, during an
anti-dumping investigation, the obligation undetiédle 6.2 is infringed. As a result, any
violation of the disclosure obligation Article Gedtails a violation of Article 6.2.

(V) Conclusion

754. For the reasons stated, the EC violated Articleof #eAnti-Dumping Agreement
because it failed to disclose the essential faetsled to the imposition of definitive

% panel reportGuatemala — Cement, para. 8.229.
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measures. As a result of that failure, the E@éaib ensure that the interested parties were in
a position fully to defend their interests throughthe investigation. Thus, the EC also

violated Article 6.2 of thénti-Dumping Agreement

C. The EC Failed to Provide a Reasoned and Adequat@lBration in Support of Its
Conclusions

0] Introduction

755. Norway submits that the EC violated Articles 12n21 42.2.2 of thénti-Dumping
Agreemenbecause it failed to provide a reasoned and adegxalanation for many of its
findings. Norway considers that the EC’s publisbdetermination — the Definitive
Regulation — is characterized by a general failorexplain how the facts in the record
support the factual and legal determinations. Altevery determination — from the product
determination to the level of the MIPs — is shraligdeobscurity. Typically, the EC presents
bald conclusions that make no reference to the fadhe record that support the conclusion.
Throughout this submission, Norway has regularlymo@ed the EC’s failure to provide an

adequate explanation for its determination.

756. In this Section, Norway claims that the failurgptovide reasons involves a violation
of Articles 12.2 and 12.2.2. Norway will not prasevery single instance in which the EC
has failed to provide a reasoned and adequatereatpma for its conclusions because, again,
there are too many. Instead, Norway offers exaswakating to determinations of
significance to Norway, namely the determinatiohgD the product under consideration
and the domestic industry; (2) the margin of durggor companies for whom the definitive
margin differed from the disclosed margin; (3) daeisal link; and (4) the level of the MIPs.
Norway, first, reviews the EC’s obligations undetiéle 12 of theAnti-Dumping Agreement

(i) The EC Failed to Provide a Reasoned and Adequatkaiiation under Article
12 of theAnti-Dumping Agreement

(&) The Obligations Imposed by Article 12 of the Antiniping Agreement

757. Article 12.2 of theAnti-Dumping Agreemerrovides:

Public notice shall be given of any preliminaryfimal determination.
. Each such notice shall set forth, or otherwisekenavailable
through a separate reporin sufficient detail the findings and
conclusions reached on all issues of fact and ¢awsidered material
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by the investigating authorities. All such notiasd reports shall be
forwarded to the Member or Members the productswhich are

subject to such determination or undertaking anatteer interested
parties known to have an interest therein. (Empghacted)

758. Article 12.2.2, in turn, provides:

A public notice of conclusion ... of an investigationthe case of an
affirmative determination providing for the impasit of a definitive
duty ... shall contain, or otherwise make availabl®tgh a separate
report, all relevant information on the matters of fact alav and
reasons which have led to the imposition of finaasuresor the
acceptance of a price undertaking, due regardgbpaid to the
requirement for the protection of confidential amhation. In
particular, the notice or report shall contain thi@rmation described
in subparagraph 2.1, as well #s reasons for the acceptance or
rejection of relevant arguments or claims made oy éxporters and
importers and the basis for any decision made under subEpa
10.2 of Article 6. (Emphasis added)
759. These provisions set forth comprehensive obligatmmthe investigating authority to
provide a transparent statement of the reasorthéamposition definitive anti-dumping

measures. In sum, Articles 12.2 and 12.2.2 redhatthe investigating authority provide:

. in sufficient detailthe findings and conclusions reached on all issofefact
and lawconsidered material by the investigating authesi(Article 12.2);

. all relevant informationon the matters of fact and lathat led to the
imposition of final measures (Article 12.2.2);

. thereasonghat led to the imposition of final measures (&di12.2.2); and,

. the reasonsfor acceptance or rejection of arguments made Xporeers
(Article 12.2.2).

760. Thus, the authority must set forth the relevantsfac the record; and it must explain
“in sufficient detail” the factual and legal detenations made on the basis of the evidence in

the record that led to the imposition of measures.

761. Articles 12.2 and 12.2.2, therefore, serve the stametion as similar provisions in
other covered agreements relating to trade remezhsures, namely, Article 3.1 of the
Safeguards Agreemeand Article 22.3 of th&CM AgreementThe Appellate Body and
panels have consistently ruled that these prowsiequire investigating authorities to

provide areasoned and adequate explanatiamong others, of how the evidence in the
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record supports the authority’s determinatidh The authority’s explanation must
demonstrate in a “clear and unambiguous” manneithieassubstantive conditions for

imposition of trade remedy measures have beerfigdt?s

(b)  The Failure to Provide a Reasoned and Adequatedagpion for the
Product Determination

762. In Section Il of this Submission, Norway sets foits claim that the EC violated
among others, Articles 2.1 and 2.6 of f&i-Dumping Agreemenas well as Articles 3 and
5, in making its determination of the “product undensideration”. In making those
arguments, Norway narrated the EC’s consisteniriatio provide a reasoned and adequate
explanation for its product determination. Theuia to set forth “all relevant information”
and to provide “reasons” with respect to this dateation also violates Articles 12.2 and

12.2.2 of theAnti-Dumping Agreement

763. The EC’s statement of reasons for the determinatidghe “product under

consideration” amounts to three sentences:

Based on thehysical characteristicgheproduction procesand the
substitutabilityof the product from the perspective of the consuimhgas
found thatall farmed salmon constitutes a single produthe different
presentations all sertbe same end usend are readily capable of being
substituted between each other. Therefore, tregarsidered to
constitute a single product for the purpose offteeeeding®® (emphasis
added)

764. In making this statement, the EC failed to provaty explanation of the “evidentiary
path” that led the EC to its conclusion with regardhe four criteria it used to assess
likeness, namely, physical characteristics, prdadagbrocess, substitutability, and end uses.
In particular, it has not explained how the faat$hie record support its conclusions. Norway

has addressed these failings at length in Sedti@md will not repeat its arguments here.

765. The lack of a reasoned and adequate explanatidhdgsroduct determination
violates Articles 12.2. and 12.2.2. The EC falledet out “in sufficient detail” the findings
and conclusions reached on all issues of factandhat it considered material to the product

9 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagimya. 99.

% Appellate Body Report)S — Line Pipepara. 217. Norway reviews, in detail, the auitlir duty to provide
a reasoned and adequate explanation in SectidroViea

%9 provisional Regulation, para. 11.
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determination, within the meaning of Article 12 &nd it failed to provide “all relevant

information” on the facts in the record pertinemthie determination; and it failed to offer

reasons why those facts led it to impose final messs within the meaning of Article 12.2.2.

(c) The Failure to Provide a Reasoned and Adequatedaspion for the
“Domestic Industry” Determination

766. As the next example, Norway recalls that, in Sect\g it demonstrated that the EC

improperly defined the “domestic industry” undettiéle 4.1. As a consequence, the EC
violated Article 5.4 of thénti-Dumping Agreemeraind with Articles 3.1, 3.4 and 3.5 of that

Agreement

767. Among the many short-comings of the EC’s deternmmadf the domestic industry is

the failure to provide a reasoned and adequataeapbn for many of the elements that

make up this determination, as was required byckil2.2 and 12.2.2. Again, Norway has

described these in detail in an earlier sectionwaitichot repeat its arguments’ Norway

offers several examples:

The EC did not explain whether its figures for t&& production (22,000
tonnes) included production of all six productsresponding to the six
different MIPs, or only on some of them. The erpl#on fails to indicate,
therefore, whether total EC production of the jkeduct included EC

production of filleted products.

The EC excluded an unstated number of relatedgsdbtit gave reasons with
respect to the exclusion of just five related sti® Norway believes that the

EC excluded a far larger number of related pawtigisout stating any reasons.

The EC excluded six other categories of produgers the EC industry but
did not provide information on the total productimineach category of
excluded producers nor state whether the produdtitimese excluded
producers is included or not in the total producid the EC industry. The

explanation fails to provide evidence supporting alssertion that the

97 SeeSection 1V above.
%% Definitive Regulation, para. 37.
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remaining 15 producers that are included in thari€ldstry account for a

major proportion of total EC production.

. The EC decided to exclude the production of orgaalmon from its
examination of the EC industry but failed to explavhat criteria were used
to identify conventional and organic salmon produgthow the EC separated
financial and production data pertaining to coniardl and organic salmon,;
and whether total EC production, and the produabiotie five sampled

companies, included or excluded organic salmon.

768. For all these, and many other reasons set outifulBection 1V, Norway submits that
EC violated Articles 12.2 and 12.2.2 by failingpimvide a reasoned and adequate
explanation of how the evidence on record suppteridetermination regarding the domestic
industry. The EC failed to provide the relevaribimation and reasons relating to this

important issue that led it to impose definitiveasares.

(d)  The Failure to Provide a Reasoned and Adequatedagpion for the
Dumping Determination

769. Norway considers that there are many exampleseoE@'s failure to explain its
dumping determinations for the ten sampled comgasi@me of which have already been
described. However, a blatant example, again wwegoPFN. To recall, PFN’s Definitive
Disclosure was based on a dumping margin of 24é&epé Following the Definitive
Disclosure, PFN argued that the EC'’s determinatias flawed® In the Definitive
Regulation, the EC revised its determination downw#o 17.7 percefit® As a result, the
EC must have accepted some of PFN’s argumentsuagjlithit continued to reject others

because, if accepted, PFN’s other arguments waaud resulted in a much lower margfh.

770. The Definitive Regulation provides reasons whatsoever to explain the significant
change in the dumping margin. It is impossibldigzern the reasons that led the EC to
accept certain arguments made by PFN but to rejbets. It is even impossible to ascertain
which arguments were accepted and which were egjedilorway notes that the EC also

failed to provide any reasons for changes to thepdng margins for Hydroteck and

> SeePFN’s Comments on the Definitive Disclosure, 8 Bimber 2005. Exhibit NOR-98.
69 Definitive Regulation, para. 32.
91 seeNorway’s claims in Section XI on costs adjustmentde with respect to PFN.
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Sinkaberg-Hansen that occurred between the Defnidisclosure and the Definitive

Regulation°®?

771. The EC’s failure to state “the reasons for the ptangce or rejection” of arguments
made by PFN, Hydroteck and Sinkaberg-Hansen islation of Article 12.2.2 and, in
consequence, Article 12.2 of tAati-Dumping Agreement

(e)  The Failure to Provide a Reasoned and Adequatedagpion for the
Causation Determination

772. In Sections VI and VII, Norway claimed that the E@jjury and causation
determination is inconsistent with Articles 3.1 &8 of theAnti-Dumping Agreementin
making that argument, Norway observed that the d&léd to provide a reasoned and
adequate explanation for its price undercutting ‘@ah-attribution” analysis under Articles
3.1, 3.2 and 3.5. That failure also constitute®hation of Articles 12.2 and 12.2.2.

773. Norway offers three examplesirst, in the General Disclosure the EC found that that
the Community industry can sell at a certain ppesemium by comparison to Norwegian
products, up to a maximum of 12 percent and thatghce premium should be “taken into
account™®®® The price premium equaled the level of price uodiéing found the by the EC,
namely 12 perceri®* Thus, in reality, the EC findings indicate thagte was no price
undercutting® In the Definitive Regulation, the EC deleted taference to the price
premium that had appeared in the General Disclesnldailed to address, in any way, the
EC industry’s price premium, despite the fact that issue was raised by several interested
parties®® By failing to address — perhaps, even, ignoritigelevant information” submitted

by interested parties, the EC failed to provideasoned and adequate explanation.

774. Secondthe EC summarily dismissed an argument by amasted party that any
injury sustained by the EC industry was causedroyperease in the industry’s costs of
production. The EC merely noted that the EC ingustjoyed certain cost advantages over

Norway'’s industry, and concluded that the EC indistower efficiency “was not

892 Hydroteck’s margin decreased from 21.0 to 18.@@erand Sinkaberg’s from 2.9 to 2.6 percent. Canep
General Disclosure, para. 32 (Exhibit NOR-67) amdiitive Regulation, para. 32.

€93 General Disclosure, para. 122. Exhibit NOR-67.

694 Definitive Regulation, para. 57.

%5 gee, furtherNorway’s claim in Section VI.B above on this issue

% Seeparas. 534 - 537 above.
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substantiated®’ The EC failed to set forth “all relevant inforriwat”, in particular facts
submitted by the EC industry itsetiowing that costs for the vast majority of samdple
domestic companies increased very significantlwben 2001 and the 8 The EC,

therefore, failed to address a crucial fact irekplanation.

775. Third, the EC failed to provide a proper explanationvibly imports from Canada

and the United States were not another factor ngusaterial injury to the domestic
industry. The EC determined that imports from ghoguntries consisted “mostly” of wild
salmon. It also concluded that the taste of walldn®n is “significantly different from that of
farmed salmon”, that wild salmon is “practicallytrodfered” in the market for sale as a fresh
product, but is rather sold in tins and cans, &adl, for all these reasons, wild salmon and

farmed salmon do not compete with each offfer.

776. The EC failed to refer to a single piece of evidemcthe record in support of these
conclusions. The “evidentiary path” that led th@ # these conclusions is not “clearly
discernible”, but remains mysteriof8. Again, these failings constitute a violation of
Articles 12.2. and 12.2.2.

() The Failure to Provide a Reasoned and Adequatedsspion for the
Level of the MIPs

777. Norway argues, in Section VIII, that the EC viothirticle VI:2 of the GATT 1994
and Article 9 of theAnti-Dumping Agreemernt its determination of the level of MIPs for the
various products at issue. Norway observed tleaEf's determination did not provide a
reasoned and adequate explanation of how the B@auat the values for the various MIPs.
Specifically, the EC does not disclose any explanaif how it calculated the “non-dumped”
MIPs or the “non-injurious” price of the Communitdustry of the like product. The EC’s
failure to provide a reasoned and adequate expteniatexacerbated by the fact that the EC
failed to disclose the “essential facts” concerrtimg determination. No “information” or

“reasons” on this material issue is presentederhfinitive Regulation. The absence of an

97 provisional Regulation, para. 108.

%8 gee further, Norway’s claim in Section VII.C above this issue.

699 Definitive Regulation, para. 85.

610 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagimya. 97See further, Norway's
claim in Section VII.D above on this issue.
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explanation for its MIP determination violates Al& 12.2 and 12.2.2 of thenti-Dumping

Agreement

(i)  Conclusion

778. The EC has failed to provide relevant informatiod aeasons in support of virtually
every determination that formed part of the “pd#@ding to the imposition of definitive
measure§! The facts in the record supporting the EC'’s deteations remain known only
to the EC itself because they have not been exgamthe Definitive Disclosure. Articles
12.2 and 12.2.2 of the&nti-Dumping Agreemersierve to prevent this lack of transparency.

For the reasons stated, the EC repeatedly vidlhése two provisions.

D. Conclusion

779. The EC violated:

. Article 6.4 and 6.2 of thAnti-Dumping Agreemenbecause it failed to ensure
an adequate opportunity for interested partiestess all relevant non-

confidential information in the record of the intigation;

. Article 6.9 and 6.2 of tha&nti-Dumping Agreemenbecause it failed to
inform the interested parties of the essentiakféitat form the basis for the

decision to impose definitive measures; and,

. Article 12.2 and 12.2.2 of th&nti-Dumping Agreemenbecause it failed to
provide a reasoned and adequate explanation irogupipts findings and

conclusions.

611 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagayra. 97.
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XI. THE EC’SDETERMINATION OF NORMAL VALUE VIOLATED ARTICLE 2 OF THE
ANTI-DUMPING AGREEMENT BECAUSE OF | MPROPER ADJUSTMENTS TO
INDIVIDUALLY EXAMINED PRODUCERS COST RELATED DATA

780. In this section, Norway sets out its claims relgtio the adjustments the EC made to
the cost data reported by the Norwegian compariesway argues that, on a number of
occasions, the EC made impermissible cost adjustntieat inflated the companies’ normal
value and, as a result, their dumping margins.d@wg so, the EC violated Article 2.2 and

2.2.1.1 of theAnti-Dumping Agreement

A. Introduction

781. The EC determined individual margins of dumpingriore Norwegian producef&?
As explained in paragraphs 354 - 356, for at leegen producers, the EC constructed
normal value for some or, in most cases, all tygfdéke like product. According to the
Provisional Regulation:

... hormal value was constructed by adding to eapomr&’s manufacturing costs of
the exported types, adjusted where necessarysanable amount for selling, general
and administrative expenséSG&A”) and a reasonable margin of prdfit.

782. In constructing normal value, the EC systematicadlyised the company’s reported
costs of production (“COP”) and SG&A costs upwabgssignificant amounts — on average
by 22 percent'* As a result of the elevated costs found for gaoducer, the margin of
dumping for eight of the producers was also elalatel, for one producer, dumping was

found where there was none.

783. Norway'’s claims in this Section concern a seriesngroper adjustments made by the
EC in calculating the COP for six companies: [[xxxXx]]. These adjustments relate to: (1)
non-recurring costs (“NRCH'® (2) finance cost8'® (3) smolt cost§!’ (4) selling, general
and administrative (SG&A) costs® and (5) costs of purchased salnibh.

®12(1) Fjord Seafood Sales AS; (2) Follalaks AS;@Bleg Seafood AS; (4) Hydroteck AS; (5) Marine Hzst/
Norway AS; (6) Nordlaks Oppdrett AS; (7) Pan FistriNay AS; (8) Sinkaberg-Hansen AS; and (9) Stolt Se
Farm AS. The EC failed to determine an individualrgin of dumping for one sampled producer, Seafarm
Invest AS. Instead, Seafarm Invest was given taggin of dumping determined for Marine Harvest Nayw
AS. The Definitive Regulation incorrectly stateattindividual margins have been determined fotea|
sampled producers. Definitive Regulation, para. 29

13 provisional Regulation, para. 26.

614 SeeSummary Table of the EC’s Cost Adjustments. ExMNOR-99.

1> Seeparas. 815 ff.
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784. Norway maintains that, in making these various sttpents, the EC violated Articles
2.1, 2.2 and 2.2.1.1 of thhnti-Dumping Agreemenitecause it failed to determine the
companies’ COP correctly and, as a result, imptgmgitermined normal value. Norway
will examine the contested cost adjustments in.tafore doing so, Norway reviews,
generally, the EC’s obligations under Article Zlo¢ Anti-Dumping Agreemeti

determining COP.

B. Determination of the COP Under Article 2 of the AFDumping Agreement

0] General Considerations in the Calculation of Coé®Broduction

785. According to Article 2.1, “dumping” arises when tieport price of the investigated
product is less than its “normal value”, which ieé comparable price, in the ordinary course
of trade, for the like product when destined fongamption in the exporting country.” A
dumping determination, therefore, involves a congparbetween two prices: the export

price and the domestic price of the investigatexstipct.

786. Atrticle 2.2 sets forth rules that apply when thenéstic price of the product cannot be
ascertained on the basis of sales of the produbeirdinary course. In that event, the
authorities are entitled to construct normal valnghe basis ofthe cost of production in the
country of originplus a reasonable amount for administrative,rsebind general costs and
for profits.” As the panel iS — Softwood Lumber abserved, this method for determining
normal value involves “the establishment ofegapropriate proxy for the pricef the like
product in the ordinary course of trade in the dsticenarket of the exporting countr§?°

787. The ordinary meaning of the term “costs of produtti(*COP”) refers to the “outlay,
expenditure, expense” or “charges” that a prodsaerifices to pay for the economic
resourcesused to produce a go8tt. Costs are invested in the acquisition of resauticat

are used to produce goods that will generate nelylapefully, greater resources in the form

®1® Seeparas. 960 ff.

17 Seeparas. 992 ff.

®18 Seeparas. 1027 ff.

19 Seeparas. 1062 ff.

620 panel reportyS — Softwood Lumber, Wara. 7.278.

621 The Oxford English Dictionand.A. Simpson and E.S.C. Weiner (eds.) (ClarerRtess, 1989,"3ed.),
Volume lll, page 988, column 1, meaning 1.b and Eghibit NOR-100.
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of revenues obtained from the sale of the goodswhly elaborates further on the notion of

“costs” in paragraph 798 below.

788. TheAnti-Dumping Agreemeirovides an investigating authority with guidamnce
deciding which costs are relevant in determinirggghoduction costs of the investigated
product. Article 2.2.1 states that the cost ofpiaion includes both “fixed and variable”
costs. Atrticle 2.2 clarifies that the relevanttsaae those incurred “in the country of origin”.
Further, Articles 2.2.1.1 provides that, in caltug the COP, the producer’s records may be
rejected when they do not “reasonably reflect t&sassociated withhe product under
consideration”. Article 2.2.2 requires that, imgiple, the amounts for SG&A and profits
shall be based on data “pertaining to productiahsaies in the ordinary course of trade of

the like product”.

789. Relying on these provisions, the paneEgypt — Rebaheld that costs may be
included in the COP when they are “associated wotti'pertain to” the production and sale
of the like product?? This is in keeping with the fact that constructetlie is a “proxy” for
the price “of the like product when destined fonsemption in the exporting country”. The
authority must, therefore, demonstrate a relatignsbtween an element of cost and the

production of the like product in the exporting otny.

790. This meaning of the term “cost of production” is@tonsistent with the
understanding of that term in financial accountsga measure of the value of the resources
that are consumed in producing goods. Under Iatemal Financial Reporting Standards,
for example, the costs that may be included irctists of production are defined by
reference to costs of inventory. These includg:“@ostsdirectly attributableto the
acquisition of finished good, materials and serigthe costs of converting input materials
directly related to the units of productiosuch as direct labor”, and aystematic allocation

of fixed and variable production overheads thatiairred in converting the materials into

finished goodg®?3

622 panel reportEgypt — Rebarpara. 7.393.

623 Seelnternational Accounting StandardlByentories paras. 1012 and 15, limernational Financial
Reporting Standards (IFRS) 2Q0&xhibit NOR-101. As at 22 March 2006, IFRS i®quired accounting
standard in over 65 countries for some or all distempaniessee
http://www.iasplus.com/country/useias.htnit a list of countries using IFRS.)See alspFinancial




EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pag& 2

791. The term “cost of production”, therefore, includee expenses incurred to pay &br
input resourceshat are directly attributable or related to theduction of a particular unit.

They include fixed and variable costs, and direct imdirect costs.

(i) Allocation of Costs Over Time

792. In an anti-dumping investigation, the investigatghority seeks to determine
whether the investigated product is being expoatetlimped priceduring the period of
investigation The prices that are compared under Article ] therefore, the prices for the
product sold during that time period. Article 2l40 insists that the comparison be made in

respect of domestic and export market sales “mads aearly as possible the same time.”

793. Accordingly, as a “proxy” for the domestic salegpr normal value must be
constructed, under Article 2.2, on the basis ofdb&ts of producing the like product that is
sold during the IP. The costs associated with ycody and selling the like product in the

past and the future are not relevant to construacteohal value for the IP.

794. TheAnti-Dumping Agreememxpressly addresses the temporal relationshipesgtw
costs and the IP. This is particularly importagtduse producers often incur significant
costs at a particular moment in time with a viewgémerating future revenues. Under cash-
basis accounting, all business outlays would kege¢rkas costs at the time of the outlay, even
though they may provide resources that are exhdwrsigroduction over a considerable
period®*

795. Article 2.2.1.1 rejects cash-basis accounting aogiges that authorities “shall
consider all available evidence on the proper atioa of costs” in “establishing appropriate
amortization and depreciation periods”. By allamgicosts over time, the investigating
authority determines that portion of costs propattyibutable to production of the like

product during the IP.

Accounting Standards Board, Accounting ResearcleBnl43,Restatement and Revision of Accounting
Research Bulletinchapter 4, para. 5. Exhibit NOR-102.

624 Under cash-basis accounting, expenses are reengmizrecorded, in full when a liability ariseSor
example, if a new factory is purchased, the fufitexf the facility would be recorded at the timgyafchase.
Thus, under cash-basis accounting, no attempt derttaallocate expenses across the time-periodgluriich
the resource acquired by the expense contributeottuction. In contrast to cash-basis accountinger
financial, or accrual, accounting, an expenseléxated over the time-period during which the reseu
acquired by the expense contributes to productidmus, the cost of factory would be allocated dirertime
during which the factory contributes to production.



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pag@8 2

796. The verb “allocate” refers to the process wherdanthole of a thing is sub-divided

or apportioned into smaller paffS. Cost allocation arises where a particular exp@nse
incurred in a single accounting period but thatessge relates to production in multiple
accounting periods. For example, the acquisitidixed assets incurs an expense at the time
of acquisition and that expense is allocated tq#reods during which the asset is used to

produce goods.

797. In deciding on the “proper allocation” of costsg #uthority must be guided by the
fact that it is seeking to determine the COP ferghoduction and sale of the like product
during the IP. Thus, the authority may allocatén® COP for the IP a portion of any costs
that relate to the production and sale of the pikeduct during the IP.

798. From a financial accounting standpoint, the allmrabf costs is governed, among
others, by the concept of “matching” that is comrtmall accrual accounting standafds.

In short, the matching principle refers to the @sxcof relating efforts (expenses) with
accomplishment (revenues) in determining net incolvere the cost of production is
concerned, the matching principle states that adicectly attributable to production is
recorded as aasset(inventory) until such time as it is sold, at whjgoint it is recognized as
anexpensécost of sales) in the same accounting perioti@sdvenue that the cost helped to
earn®®’ As noted, the costs of production measurevéhee of the resources used to produce
a good If a cost doegsot pay for resources that generate revenues theey timel matching
principle, it cannot be included as part of asseisventory and is therefomot a cost of
production. In contrast, when a cost does papfoductive resources, the cost is treated as a

cost of production in inventory and recognized mgx@pense that is matched to revenues

625 The Oxford English Dictionary.A. Simpson and E.S.C. Weiner (eds.) (ClarerRiess, 1989,"3ed.),
Volume |, page 339, column 2, meaning 1. ExhikiiR¢103.

6% See, for examplénternational Financial Reporting Standaréismework for the Presentation of Financial
Statementgparas 37 and 95 (Exhibit NOR-108&ge alsdJ.S. GAAP, ‘Statement of Financial Accounting
Concepts No. 6, Elements of Financial Statenighisancial Accounting Standards Board (Exhibit RQ05);
Financial Accounting, An Introduction to Concepitethods and Uses$tickney and Weil, Eighth Edition,
1997, pages 114 — 115 (Exhibit NOR-10Bj¢tionary of Accounting TermSiegel and Shim, 1987, page 266
(Exhibit NOR-107).

%27 For example, under accrual accounting and thehimagrinciple, when a baker purchases a suppfipaf,
the purchase price of the flour is treated aasseti.e., raw materials inventory. Later, when thoaf is taken
from inventory to produce bread, the cost of tleerfl(as well as all other costs attributable togheduction of
bread) is recorded as part of a resgeti.e., finished goods inventory. Finally, whee finished bread is sold,
the cost of the flour is recognized asexpensei.e., cost of sales, and “matched” in a particalecounting
period with the sales revenues that it helped tegee. If the bread produced using the floupld 81 more
than one accounting period, the costs of the fimarallocated over time in relation to the usehefftour.
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when a good produced from those resources is ddid. matching principle, therefore, refers
in part to the process of relating the costs ofrés®urces used in producing a good to the

revenues that result from the sale of the good.

799. In some instances, it is difficult to establishigecdt matching relationship between a
particular expense and the revenues generatechbgxpense. In that event, a rational and
systematic allocation method must be chosen inraodapproximate the matching of
expenses and revenues. This requires that assuns e made with respect to the pattern of
cost recognition and the expected benefits to beived. For example, in the case of the pre-
production design costs, the total costs incurmddccbe spread evenly, or “amortized,” over
each of the accounting periods during which thelpecbis expected to generate sales
revenues. Alternatively, where sales are expecdiedcur in greater volumes at the
beginning of the product’s life cycle, pre-prodocticosts could be amortized based on the
anticipated number of units that will be sold egelr. That means that greater amounts
would be amortized in the early years and smaftesunts would be amortized subsequently.
However, in each case, the allocation of costag®t on the expected relationship between

the use of resources in production and revenueseédrom the sale of that production.

800. The appropriate period over which to allocate di@aar cost depends on the nature
of the cost concerned and the period during wHighli contribute to production and,
thereby, generate revenues. For example, theasibocperiod for the costs of a new
software system might well differ from the allocatiperiod for the costs of a new production

facility.

801. In deciding on the “proper” allocation method, thehority must “consider all
available evidence”. IS — Softwood Lumber, the Appellate Body stated:

In the context of the second sentence of ArticB121, we read the term
“consider” to mean that an investigating authoistyequired, when
addressing the question of proper allocation ofscfts a producer or
exporter, to “reflect on” and to “weigh the memif “all available
evidence on the proper allocation of costs”. Assteted above, the
requirement to “consider” evidence would not bes§iad by simply
“receiving evidence” or merely “tak[ing] notice efidence™®®

628 pppellate Body Report)S — Softwood Lumber, Yara. 133. Emphasis added.
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802. The Appellate Body added that the word “properAnticle 2.2.1.1 “suggests some
degree ofleliberationon the part of the investigating authority in “sater[ing] all available
evidence”, so a ensure that there is a proper allocation of 3§t° The Appellate Body
also stated that the requirement to “consider” ewa could, in specific circumstances, mean
that the investigating authority musimparedifferent allocation methods to ensure that there

is a proper allocation of cost&.

(i)  Non-Recurring Costs as Costs of Production

803. A significant issue in this dispute is the EC’satreent of certain non-recurring costs
(“NRC”) in calculating the COP for three companigsticle 2.2.1.1 requires that “costs
shall be adjusted appropriately thosenon-recurring items of cost whidienefitfuture

and/or current production”. (emphasis added)

804. The provision distinguishes between recurring amtrecurring costs. The verb
“recur” means to happen to occur or happen agéien oepeatedl¥>*! In the context of costs
of production, the meaning of the term “non-reaugticosts can be best ascertained through
a contrast with “recurring” costs. These are théine, unavoidable costs thatstbe

incurred, on a systematic basis, if a good is tprbeluced and sold.

805. Recurring costs include amounts for the manufaatfieegood, for example the cost

of raw materials, labor and factory overhead, aéasamounts incurred in support of the
production and sale of the good, such as sellirmmagement and financing costs. Recurring
costs are the unavoidable costs incurred to praie@énput resources essential to producing
and selling a product; thewaysbenefit current or future production. Moreovéthe
producer wishes to continue in business, recuosgs must be reflected in the domestic and
export selling price. These costs must, theretoeancluded in the calculation of the
constructed normal value because it acts as a bemklfor determining whether the export

price is unfairly low.

806. By definition, and in contrast to recurring costgn-recurring” costs are not incurred

on a repeated or a regular basis. In the confexdsis of production, also in contrast to

29 Appellate Body Report)S — Softwood Lumber, Wara. 134. Emphasis added.

3% ppellate Body Report)S — Softwood Lumber, Wara. 138.

®31The Oxford English Dictionand.A. Simpson and E.S.C. Weiner (eds.) (ClarerRtess, 1989,"3ed.),
Volume XIII, page 384, column 1, meaning 5. ExhNOR-108.
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recurring costs, NRC reflect amounts that needorahcurred in order to produce and sell a
good. Thus, these costs are incurred in conneutittnactivities that have no necessary link

to the revenue cycle: a producer can produce dhdamls without incurring NRC.

807. Examples of NRC include: the costs of a new acdongrr production control

system; the startup costs of a new business ouptdide; the gains or losses on
restructuring troubled debt; the cost of plant ates; the cost of severance payments; gains
or losses from the early retirement of debt; thiteaaff of an intangible asset (e.g., goodwill
from the purchase of a subsidiary); gains or losskded to changes in accounting methods;
gains or losses from the sale of fixed assetsj@swks from the impairment of an asset, for

example, due to changes in market conditions ofineatural disaster.

808. In contrast to recurring costs, these NRC do rlahablve outlays that pay for
resources used in current or future productiorm&bIRC involve costs that arise from the
eliminationof formerly productive resources (e.g. plant ctesseverance; and asset

impairment).

809. Under Atrticle 2.2.1.1, the COP cannot incladeNRC. Instead, it can include solely
an allocation of thosé NRC that “benefit” current or future productioNRC that do not
contribute resources to an enterprise cannot “lit2tie¢ current or future production of a
good. In contrast, NRC that pay for resourcesdhatused in current or future production
“benefit” that production. The notion of “benefiti Article 2.2.1.1, therefore, ties with the
matching principle discussed in paragraph 798. ddtitat concept, the costs of the resources
used in producing a good are expensed at the hatedvenues are earned from the sale of
the good. Thus, expenses that “benefit” produdbpigenerating revenues are recognized as

part of the cost of production when those reveranesarned.

810. Thus, under Article 2.2.1.1, the COP for the IP rafude solely thosé NRC that
“benefit” or contribute to production of the likeqaluct in the IP or thereafter. Thus, the
provision permits solely the inclusion of “thoseRRE that can be matched with a current or
future revenue stream. In that regard, ArticleRRrequires that NRC be allocated over
time through an “appropriate adjustment”. Forregke, when new production facilities are
purchased, the facilities will benefit future pration. The authority may include in the IP
the portion of the costs attributable to the usthefnew assets to produce the like product in
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the IP. This portion of the costs is “associatdthor “pertains to” the production and sale
of the like product during the 18?2

811. Article 2.2.1.1 does not, however, permit the isan in the COP of NRC that do not
contribute to producing the like product in theoiPthereafter. The production of the like
product does not “benefit” from these costs ang thidl not result in a current or future
revenue stream. In other words, current or fupwogluction would occur in the same way
whether these costs were incurred or not. In terfdsticle 2.2, these costs are not

“associated with” or “pertain to” the productioncasale of the like product during the 48.

812. An example is the disposal of fixed assets at s, g. through fire. In that event,

the producer sacrifices economic resources onitipsil and incurs costs through the lost
value of the assets. The disposal of the assetsmat make any positive contribution to the
production of the like product. Instead, formguhpductive assets astiminatedfrom the
company’s production operations. The disposal deéprovide any resources that are
consumed in production of the product; nor doedlaiw the producer to raise the price of its
future production. Instead, the loss represen¢slaction in the asset value of the company
that constitutes a loss of shareholder equity ratren an investment made to generate future

resources.

813. Because constructed normal value is a “proxy” ierdomestic selling price of the

like product, costs that do not benefit currentuture production cannot be included in the
COP. Under the matching principle, these costaatne matched against the future
revenues and are not treated as costs of produdtianeover, generally, such costs cannot
be reflected in the domestic or export price ofghaduct. For example, when fire destroys a

factory, a producer cannot raise the price of ggdduced at other factories.

814. By excluding these NRC from constructed value,®et2.2.1.1 ensures an even-
handed benchmark for establishing whether the éxpme of the product fails to recover the
costs of producing that product. If the COP ineldidosts that could not be reflected in the
selling price, the normal value would necessaréyhigher than export price and the

comparison would be distorted.

%32 panel reportEgypt — Rebarpara. 7.393.
833 panel reportEgypt — Rebarpara. 7.393.
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C. The EC’s Improper Adjustments Relating to NRC

815. The EC made substantial adjustments for NRC t&€e of three companies:
[[Xx.xxx.xx]], [[xx.xxx.xx]] and [[xx.xxx.xx]]. These adjustments were amongst the most
significant that the EC made to the COP of anyhefihdividually examined companies.
Norway will examine the EC’s adjustments for NRGelation to each of the three

companies in turn.

0] [[Xx.xxx.xX]]
816. The EC found that [[xx.xxx.xx]] COP for the perioflinvestigation (“IP”) is

[[xx.xxx.xx]] NOK/kg WFE. This amount includes aipward adjustment of [[xx.xxX.xX]]
NOK/kg for non-recurring costs. Thus, the EC fodtinat this single adjustment amounted to

[[xx.xxx.xx]] percent of the company’s COP for th&

817. The EC calculated the NRC adjustment by totalih@IBIC reported by [[xx.xxx.xX]]

for the three years from 2002 to 2004 (i.e. betore after the IP), and attributing one-third

of the total to the IP. The EC stated that thre@ry was “an appropriate time period as this is
the average length of time that it takes to grasalanon from a smolt to a harvestable
salmon”®** The EC adopted the same approach in calculat®g for [[xx.xxx.xx]] and

[[xx.xxx.xx]]. Norway will refer to this as the Hree-year average approach”.

818. In the Provisional and Definitive Regulations, t@ provided no explanation that
justifies its considerable NRC adjustment. Inigatar, it did not identify the cost elements
that made up the NRC adjustment; it did not spdutfy it decided that these costs benefited
current or future production; it did not explainhthe life cycle of salmon was relevant to

each of the cost elements.

819. In [[xx.xxx.xx]] Definitive Disclosure, the EC praged the following break-down of
the NRC adjustment:

834 Definitive Regulation, para. 18.
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Table 11: Break-down of NRC Adjustment for[[xx.xxx.xx]]

(Million NOK) 2002 2003 2004] 2002-2004
1| “Biomass” [XXXXXXX]] | [XOCXXXXX]] | LEXOCGXXXGXX] | LX) Xxx . xX] ]
Deformity

2 | Closure of the | [[XX.XxXX.XX]] | [[XX.XXX.XX]] | [[XX.XXX.XX]] [ [[XX.XXX.XX]]

[[xx.xxx.xx]]

3 | Other NRC [DXCXXXXX]] | [DXXCXXXXX]] | XXX ] [ xxx.xX]]
Total [DXXXXXXX]] | [DXCGXXXXX]] | XXX XX | [Xx.xxx.xx]]
Annual [[XX.Xxx.xX]]
Average

@) Biomass Deformity

820. Of the three categories of NRC mentioned in thelbsire, the sole explanation
provided relates tbiomass deformity Biomass is live fish that is being grown in thater,

but it is not yet harvestable. Itis, thereforéoem of work-in-progress or inventory that
must be valued in the company’s accounts. Follgwgenerally accepted accounting
principles (“GAAP”) in Norway, [[xx.xxx.xx]] value®iomass at the lower of cost or
anticipated market vallfé® In its audited accounts for 2003, [[xx.xxx.xxRdincluded a
write-down of [[xx.xxx.xx]] NOK that reflected a deiction in the anticipated market value of
biomass compared with the previous year. Palisfvrite-down related to a general
decline in market prices and part to the reducédevaf deformed fisfi*® The write-down

did not reflect any outlay incurred by the companproducing the salmon. Rather, it
reflected the fact that the anticipated value ef¢bmpany’s biomass was lower in 2003 than
it had been in 2002.

821. In the provisional determination, the EC addedethigre [[xx.xxx.xx]] NOK to
[[xx.xxx.xx]] cost of producing salmon in 2003.x}.xxx.xx]] responded that the biomass

write-down did not reflect a cost of producing satnbut rather an anticipated lower market

835 [Txx.xxx.xx". Exhibit NOR-xx.]]

83 The write-down included: [[xx.xxx.xx]] NOK for thgeneral decline in market prices, coupled with a
reversal of [[xx.xxx.xx]] NOK; and [[xx.xxx.xx]] N& in recognition of the reduced market value otaier
deformed salmon. Net of the reversal, the totélewdown was [[xx.xxx.xx]] NOK. SeeDefinitive Disclosure
to [[xx.xxx.xx]], 28 October 2005, Annex 2, point Exhibit NOR-[[xX]].
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value of the harvested fiSA’ In the Definitive Disclosure, the EC accepteat t biomass
write-down due “to unfavourable (expected) markétgevolution” should not be included
in the COP*® The EC, therefore, accepted that it was notapijate to include the write-
down for the general decline in the market pricefxx.xxx.xx]] COP. However, it said,

“the same reasoning was not followed regardingathie-down of [[xx.xxx.xx]] NOK that
was based on deformity of the bioma&¥."Instead, “this cost is considered a non-recurring
cost” % No explanation is given for the inconsistent timeent of the two parts of the
biomass write-down, both of which reflect a declim¢he anticipated market value of the
fish.

822. The EC’s inclusion of the write-down of the valuebmmass in the COP is both
illogical and incorrect. As noted in paragraph ,/A8definition, a “cost” arises when a
producer invests economic resources in the praolucti a good. In the case of biomass,
[[xx.xxx.xx]] incurs costs through, among othetse purchase and husbanding of smolt. In
its accounts, [[xx.xxx.xx]] records these costsheey arise and they were all included in the
COP.

823. Independently of the costs of purchasing and hudihgrsmolt grow, the smolt has a
value as an asset. Therefore, in its balance dpeekxx.xx]] also includes the value of
biomass. That value is the lower of cost or thereged market value of the harvestable
salmon that the smolt will become. However,thkieof the smolt is conceptually different
from thecostsincurred in purchasing and husbanding it. A poedumay well find, at the
end of the production cycle, that the prevailingkeaprice does not fully reflect its costs of

production.

824. [[xx.xxx.xx]] valued biomass on the basis of theiapated revenues that it would
receive for the fish when harvested. In 2003, fxx.xx]] reduced its valuation of biomass,
first, because of a decline in market prices aadosd, because some of its fish were
deformed and would, therefore, command lower pridesreflect the decline in valuation,
[[xx.xxx.xx]] wrote-down a portion of the (anticiped market) value previously recorded in

its accounts. The total of the write-down was [fxx.xx]] NOK.

837 [xx.xxx.xx]] Comments on the Provisional Disclasu27 May 2005, point 7, page 6. Exhibit NOR-[Jxx

638 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex 2, point 1. Exhibit NOR-[[xx]].
839 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex 2, point 1. Exhibit NOR-[[xx]].
840 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex 2, point 1. Exhibit NOR-[[xx]].
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825. [[xx.xxx.xx]] did not expend this sum, as it wouddpend resources on the purchase
of raw materials, machinery and labor. Nor doessiiim reflect an allocation of the costs of
purchasing fixed assets, such as plant and maghiioerthe use of those assets in 2003.
Instead, the sum reflects the fact that [[xx.xx}}»anticipated that the market value of
salmon would be lower than previously expectedis Tnot a “cost” of producing farmed

salmon, within the meaning of Article 2.2 of thati-Dumping Agreement

826. To some extent, the EC itself recognized that éewdown of the market value of
biomass is not a “cost”. As noted, in the prowisibdetermination, the EC treated the entire
[[xx.xxx.xx]] NOK as a cost of production. Howeven the definitive determination, the EC
excluded from the COP the portion of the write-dattnibutable to a general decline in
market price§*" It did so in recognition of that fact that theitesdown did not involve a
“cost” but a decline in market value. Howevemndnetheless retained the portion of the
write-down attributable to the fact that certainrhass was deformed and would command a

lower market price, namely [[xx.xxx.xX]] NOK.

827. There is no basis in fact or law for this distinati Both parts of the write-down
reflect the reduced anticipated market value ohtlwwested fish, whatever the reason for the
valuation. [[xx.xxx.xx]] did not expend the sum[ptx.xxx.xx]] NOK on the deformed
biomass, just as it did not spend [[xx.xxx.xx]] N@K the biomass. Any sums expended on
purchase and husbanding of the biomass were selyaratorded in the COP and did not
increase because the anticipated sale price distmavas lower than expected. Thus, the
sums expended on purchasing and husbanding reflstsdof production the change in the
anticipated sale price of the fish is a changawemntoryvalue

828. The EC itself did not attempt to justify its deoisito treat the two parts of the write-
down differently. With respect to general declinenarket prices, the EC stated that the
[[Xx.xxx.xx]] NOK:

%41 The write-down attributable to general market ecivas [[xx.xxx.xx]] NOK, with a reversal of
[[xx.xxx.xx]] NOK, giving a net figure of[[xx.xxx.x]] NOK.
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... Is a reaction to unfavourable (expected) markieegevolution, the
consequences of which will express itself in loyegfitability of future

sales??

829. With respect to the write-down for deformed biomalise EC limited itself to the
cryptic statement of its conclusion: “the same oeasy was not followed regarding the
write-down of [[xx.xxx.xx]] NOK that was based oefdrmity of the biomass®?® This
“cost was considered a non-recurring c8&t” This is not a reasoned and adequate
explanation that provides the reader with any ustdeding as twhythe EC found that the
reduced market value of biomass was, in one cdses# but not in the other case.

830. In any event, whatever the EC’s reasons mighthsg; &re without foundation in the
Anti-Dumping AgreementBy treating the write-down of [[xx.xxx.xx]] NOKor the reduced
market value of biomass as a “cost” of producttbe, EC violated Article 2.2 of th&nti-
Dumping AgreementAs a result, the EC improperly determined noradilie, thereby

vitiating its dumping determination under Articlel2f theAgreement

(b)  Other Non-Recurring Costs, Including the Closurghef[[xx.xxx.x}

831. The major part of the EC’s adjustment of [[xx.xx}xCOP, shown in the table in
paragraph 819 above, results from a large categfampspecified “other” NRC

([[xx.xxx.xx]] NOK), together with a small adjustmemade for the closure of the

[[xx.xxx.xx]] ([[xx.xxx.xx]] NOK). The costs in gaestion relate, among others, to the write-
down of assets on the closure of production faediand various consequential costs, such as

severance pay/’

832. Norway contends that this entire adjustment is iImp&sible under th&nti-Dumping

Agreement In outlining its claims in this regard, Norwaylivproceed as follows.

833. Norway will, first, review the EC’s wholly inadeqigaexplanation of why these non-
recurring costs were, in the EC’s mistaken viewurgng costs. Norway will then review, in

detail, certain of the individual adjustments mbgiehe EC as part of the miscellaneous

842 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex 2, point 1. Exhibit NOR-[[xx]].
643 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex 2, point 1. Exhibit NOR-[[xx]].
644 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex 2, point 1. Exhibit NOR-[[xx]].
4> Seein detall, the list in para. 846 below.
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group of “other NRC”. Unfortunately, the total adiment of [[xx.xxx.xx]] NOK covers a
very large number of individual adjustments. Tl&Has totally failed to provide adequate

reasons in relation to any of these individual stijients. In particular, it failed to:

. identify which specific cost items made up the aide category of “other
NRC”;

. explain how these NRC benefited current or futuaepction; and,

. respond adequately to the objections made by [fxxx]] to the inclusion of

these elements in the COP for the IP.

834. Insum, the EC’s inadequate explanation fails tavjole a valid legal basis for these
adjustments. Norway considers that the absenaa ekplanation, however brief, for any of
the adjustments means that the EC has not demtausthet it satisfied the requirement in
Article 2.2.1.1 to include in the COP solely aroadition of those non-recurring costs that
benefit current or future production. That fail@lene suffices to establistpama facie
violation of Article 2.2.1.1 with respect to thetiea category of “other NRC”.

835. However, to illustrate its claim, Norway examinegle of the adjustments included
by the EC for 2003. As shown by the table in peaply 819, the major portion of the “other
NRC” adjustment relates to that year. For 2008tdlare 24 separate adjustment®reof
which is the subject of any explanation by the E&ifying its inclusion in the COP.
Norway examines these adjustments, showing thaEtheas not permitted to include them

in [[xx.xxx.xx]] COP because none of them benefitedrent or future production.

(b)(I) The EC Failed to Explain Why Extraordinary Non-Reicg
Costs are Recurring Costs

836. In the Definitive Regulation, the EC notes thatesalof the investigated companies
objected to the inclusion of certain extraordinexpenses in the COP on the ground that they
were non-recurring costs that should be exclfd®édhe EC responded by attempting to
explain that the extraordinary or non-recurringtsagere not, in fact, non-recurring costs.

This distinction is important because, under Aeti2l2.1.1, the EC was entitled to include in

8¢ Definitive Regulation, para. 15.
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the COP solely an appropriate allocation of thoR&CNhat benefited current or future

production. The EC’s explanation runs as follows:

... extraordinary costs have been reported by manlyeoEompanies over
a number of financial years. It is, thereforeacldat the extraordinary
costs in question are not isolated non-recurrirggcrestricted to a few
companies. Rather, they appear to be systemis assbciated with the
production of salmofi*’

837. Thus, the EC’s justification for including theseteordinary” costs is that they have
become “systemic”, or recurring, costs of produgatimon. By treating these costs as
recurring costs of production, the EC significarglgvated [[xx.xxx.xx]] COP and sought to
avoid the constraints of Article 2.2.1.1. Howeuwbe EC has failed to provide an adequate
explanation of how the facts in the record suppbitie conclusion that these costs are,

indeed, “systemic” recurring costs.

838. It is noteworthy that the EC’s own designationtadde costs is very inconsistent. In
[[xx.xxx.xx]] company-specific disclosure, the E€sttribed the costs under the heading
“non-recurring (extraordinary) costs” and refertedhem as “non-recurring” cost& For
[[xx.xxx.xXx]], the EC described them as “recurriegtraordinary costs,” an obvious
contradiction in terms that carried no explanafithThe EC also described the restructuring

costs as “non-recurring” in [[xx.xxx.xx]] companypecific disclosuré>®

839. The EC’s only reason for departing from its owmd ¢he usual accounting —
categorization of the costs concerned as extraarglior NRC is that “many” of the
companies reported these costs in a “number” ahitral years. In Norway’s view, that
explanation is insufficient because a “non-recyticost does not become “recurring”
simply because it happens with higher frequencindua particular period of time. As
explained in paragraph 805, recurring costs aretlagoidable costs incurred to provide the
input resources essential to producing and sedlipgoduct, like raw materials, labor and

utility costs. However, if a company acquires r@wduction facilities every year for several

%47 Definitive Regulation, para. 16.

648 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex 2, page 2, point 4. Exhibit NOR-[[xx]
849 Definitive Disclosure to[[xx.xxx.xx]], 28 Octob&005, Annex 2, heading “Adjustments concerningoest
of production”, para. 5. Exhibit NOR-[[xx]].

850 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob@005, Annex 2, page 2, point 7. Exhibit NOR-[[xx]
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years, these non-recurring costs do not becomeriegcosts just because they are incurred

more frequently.

840. In any event, the EC’s explanation is inadequatabsge it failed to specify how
“many” companies had previously reported similagtsan previous years and it also failed
to specify how regularly these companies had redastich costs. Thus, the EC has not

explained how the evidence in the record supptatsanclusion.

841. In fact, the record contradicts the EC’s assessmEntNorway’s knowledge, the EC
made adjustments for “extraordinary” closure arfeeptestructuring costs for onflgur of

ten sampled producef8' Moreover, the evidence in the record indicates these
companies incurred these costs in very few yeffxg.xxx.xx]] incurred costs of this type in
2002 and 2003, but not in 208%. [[xx.xxx.xx]] incurred extraordinary losses in@and
2003; however, the company informed the EC thagdlveere the only two years in the
company’s 17 year history in which such losses \irererred®>*
NRC on the closure of smolt facilities in 2003 btated to the EC that “there were no [other]

[[Xx.xxx.xx]] incurred

relevant write down costs in the years prior tol®e®>* [[xx.xxx.xx]] suffered

extraordinary losses of any significance in onlg gear, 2005>°

842. Moreover, the period from 2002 to 2003 was a lompim the business cycle for the
Norwegian salmon industfj° Without comparison with other periods, the EC’s
consideration of NRC during a downturn for the isitiy cannot, on its own, provide a
sufficient basis for its conclusion that certainragrdinary NRC have been become

“systemic” costs of producing salm6t.

O [xx xxx. XxX]], [[xx.xxx.xx]], [[xx.xxx.xx]]t and [ [xx.xxx.xx]].

52 Segf[xx.xxx.xx. Exhibit NOR-xx]].

853 [xx.xxx.xx]] Comments on the Provisional Disclasu27 May 2005, pages 9 — 10. Exhibit NOR-[[xX]].
854 [[xx.xxx.xx]] Comments on the Definitive Disclosir8 November 2005, point 4, page 6. Exhibit NO&[[
%% 1n 2003, [[XX.XXX.XX]] reported extraordinary losses[pkX.XxX.XX]] NOK, due mainly to
[[XX.xxX.XX]]. In contrast, in 2001 and 2002, the company tegcextraordinary losses of only
[[XX.XxX.XX]] NOK and[[xX.xXX.XX]] NOK, respectively. Definitive Disclosure fpxX.XXX.Xx]], 28
October 2005, Annex 2, point 7. Exhibit NQRex]] .

656 See2004 Profitability Survey of Norwegian Fish FarmRgport of the Directorate of Fisheries, page 69
(English summary). Exhibit NOR-114. This survegsmssubmitted by Norway in its Comments on the Ganer
disclosure document in Note Verbale 11/2005. ExMi®R-115.

7 Definitive Regulation, para. 16.
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843. The evidence in the record, therefore, shows tmaiharity of the sampled producers
incurred restructuring costs in a two-year periwat toincided with the IP. There is no
evidence that these companies incurred similaekssother years and, in some cases,
evidence that they did not. That is hardly a sight factual basis to conclude that
extraordinary NRC have become necessary and ureheitisystemic” costs. To recall,
these costs are not like raw material costs, labsts and factory overhead, all of which must
be incurred on a “systemic” basis to produce salfidrn contrast, the record does not show
that the production of salmon by any of the in\ggtied companies systematically requires
that production facilities be closed, and employaesle redundant every year.

844. In sum, there is no basis for the EC’s conclusiat tosts of closures and
restructuring have become ordinary recurring cfustf{xx.xxx.xx]] or for the other
examined producers. The costs at issue are pydpeoke regarded as non-recurring costs
that are subject to Article 2.2.1.1 of thati-Dumping Agreement

(b)(ii) The EC Failed to Demonstrate that the Non-Recur@ogts at
Issue Benefited Current or Future Production

845. Under Article 2.2.1.1, the authority is entitledinglude in the COP solely an
allocation of the non-recurring costs that bermfitrent or future production. If an NRC
does not benefit current or future productionammot be included in the COP. In this
dispute, the EC failed to demonstrate that it idetliin the COP solely an allocation of the
“other NRC” that relate to current or future protlac. Indeed, this issue is not mentioned in
any of the disclosure documents or either the Brownal or Definitive Regulation. As a
result, the EC has no basis for including any ef[fkx.xxx.xx]] NOK adjustment for these
“other NRC”. To illustrate that these costs muselcluded from the COP, Norway now

reviews, in detail, the adjustments made for 2003.

846. During the investigation, [[xx.xxx.xX]] presenteaet EC with the following table,
commenting on each of the 24 items that make upotiaéof [[xx.xxx.xx]] NOK of “other”
NRC for 2008°*

%8 Seeparas. 805 and 806 above.
859 This Table is contained in [[xx.xxx.xx]] Commenis the Provisional Disclosure, 27 May 2005, point 7
pages 9 — 11. Exhibit NOR-[[xx]].
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Table 12: Other Non-recurring Costs for[[xx.xxx.xx]]

Element Amount When InIP Comments
(TNOK ®®® | incurred/reported
[[xx.xxx.xX 1] [[XX.XXX.XX]] | [[XX.XXX.XX]] [[XXXXXXX]] | [XX.XXX.XX]]
[[XX.XXX.XX]] [[XXXXXXX]] | XX XXX XX]] [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] | [[XX.XXX.XX]] [[XXXXXXX]] | [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XXXXXXX]] | [IXX XXX XX] ] [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] | [[XX.XXX.XX]] [[XXXXXXX]] | [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XX XXX XX]] | XX XXX XX]] XX XXX XX]] | XX XXX XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] | [[XX.XXX.XX]] [[XXXXXXX]] | [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XXXXXXX]] | XX XXX XX]] IIXXXXXXX]] | XX XXX XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] | [[XX.XXX.XX]] (XX XXX XX]] | [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XXXXXXX]] | XX XXX XX]] IIXXXXXXX]] | XX XXX XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] | [[XX.XXX.XX]] [[XXXXXXX]] | [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XXXXX.XX]] | [[XX.XXX.XX]] XX XXX XX]] | [[XXXXX.XX]]
[[XX.XXX.XX]] [[XXXXXXX]] | [IXX.XXX.XX]] [[XXXXXXX]] | XX XXX.XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] | [[XX.XXX.XX]] (XX XXX XX]] | [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XXXXXXX]] | XX XXX XX]] XX XXX XX]] | [[XX XXX XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] | [[XX.XXX. XX [[XXXXXXX]] | [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XXXXXXX]] | XX XXX XX]] XX XXX XX]] | [[XX XXX XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] | [[XX.XXX.XX]] [[XXXXXXX]] | [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] | [[XX.XXX.XX]] [[XXXXXXX]] | [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XXXXXXX]] | XX XXX XX]] IIXXXXXXX]] | [[XXXXX.XX]]
[[XX.XXX.XX [[XX.XXX.XX]] | [[XX.XXX.XX]] [[XXXXXXX]] | [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XXXXXXX]] | XX XXX XX]] XX XXX XX]] | [[XXXXX.XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] | [[XX.XXX.XX]] (XX XXX XX]] | [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] [[XX.XXX.XX]]
[[XX.XXX.XX]] [[XX.XXX.XX]] [[XX.XXX.XX]]
= [[XX.XXX.XX]] [[XX.XXX.XX]]

847. In the Definitive Disclosure, the EC failed to resg to any of these arguments; it
also failed to provide any reasons for including ahthe 24 items in the COP for the IP.
The same is true for the NRC for 2002. This dasmeet the Appellate Body’s requirement
for an authority to explain how the facts in theae support its conclusions, in this case,
regarding the costs that make up [[xx.xxx.xx]] COP.

848. The failure to provide a rational basis for the N&fjustment deprives that

adjustment of legal basis. An authority cannof oel sweeping conclusions that provide no

50«TNOK” refers to thousands of Norwegian kroner.
5L WD refers to a write down made for the listedrit.
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basis for interested parties, domestic courts af@®\Wanels to review critically whether the
facts of record justify that conclusion. In essertbe EC asks all concerned to trust that it
has properly reviewed the facts. The impositioartf-dumping duties that usually exceed

bound tariff rates is not based on trust, but &mct reason.

849. As noted, in response to the provisional disclostive company provided comments
on each of the NRC elements that it believed madine total for 2003 (i.e. [[XX.xxx.XX]]
NOK plus [[xx.xxx.xx]] NOK for the [[xx.xxx.xx]] cbsure). These items fall into the
following categories: (1) facility closure; (2) sadf fixed assets; (3) write-down of salmon
farming licenses; (4) restructuring costs; (5) samee pay; (6) operating losses; (7)
destruction of fry; and (8) costs associated waitteign operations. Norway will make

arguments with respect to each category.

(b)(iii) Costs of Facility Closures

850. In 2003, [[xx.xxx.xx]] wrote down the value of seakof production facilities that it
closed. These were: [[xx.xxx.xx]]. In total, inding the [[xx.xxx.xx]] NOK for the closure
of [[xx.xxx.xx]], these write downs amounted toX[xxx.xx]] NOK in 2003%? All of these
closures occurred before the IP began. One-tliithi®loss — [[xx.xxx.xx]] NOK — was

attributed to the IP as a cost of producing salchaning that period.

851. The EC was not entitled to include an adjustmentifese NRC because they were

incurred before the IP began and they do not becfient or future production.

852. Production facilities are fixed assets that fornt pathe capital of a company and
that are used to produce goods. In ascertainm@ribduction costs of goods, a distinction
must be drawn between the acquisition and disppidaded assets, and their use in between

these events to produce goods.

853. First, theacquisitionof fixed assetgvolves an investment of capital (e.g.,
shareholder equity) in resources that are usedtowerin the production process. However,

the acquisition of the assets is not, in itselff pathe process of producing goods. At that

852 [[xx.xxx.xx]] Comments on the Provisional Disclasu27 May 2005, point 7, page 9. Exhibit NOR-[Jxx

Closure of [[xx.xxx.xx]]: [[xx.xxx.xX]] NOK; closue of [[xx.xxx.xx]]: [[xx.xxx.xX]] NOK; closure of
[xXxxxx.xx]]: [[xx.-xxx.xx]] NOK; closure of [[xx.xxx.xX]]: [[xx.xxx.xX]] NOK; closure of [[XX.xxXX.xX]]:
[[xx.xxx.xx]] NOK; closure of [[xx.xxx.xx]]: [[xx.xxx.xX]] NOK; and closure of [[xx.xxx.xx]]: [[XX.XxxxX]]
NOK. In addition, there was a related accountidigistment of [[xx.xxx.xx]] NOK.
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stage, it does not involve the sacrifice of resesingsed in the production of goods; and it
does not give rise to production costs. In acdagrterms, the acquisition costs are not a
production cost at the time of purchase, and thdynacquired asset is reflected as an
(unexpired) asset in the balance sheet. The anpaudhfor the fixed asset is reflected in the
balance sheet as a decline in the assets (e.h),@asn increase in the liabilities (e.g., long-

term debt) used to make payment.

854. Second, theiseof fixed asset® produce goods is an important part of the prodac
process that gives rise to production costs irffdh@a of depreciation expenses. The use of
the asset results in the exhaustion of a portich@fesources making up the asset. To the
extent that the resources are consumed, a costiraustognized through depreciation,
which reflects the decline in the value of an adsetto age, wear and tear. Through
depreciation, the book value of a fixed assetdsiced in the balance sheet, generally, over
the estimated economic lifespan of the asset. ,Tihwessence, a portion of the acquisition
cost of the asset is attributed to the productiogoods that are produced through use of the
asset. After production, and before the goodsala: the depreciation costs are reflected in
the value of the goods held in inventory. Whengbeds are sold, the depreciation expense
is matched with the income that results from the afshe asset. The costs of production,
therefore, reflect the use of the fixed assets.

855. Third, thedisposalof fixed assetgvolves the realization of capital that has been
invested in production operations. In other woths,sale of a fixed asset realizes the value
of that asset, which has been recorded in the balsimeet. Just like the initial investment in
fixed assets, the disposal of that investment doesvolve the use of resources in the
production of goods and it is not part of the prithn process; rather, it involves a change in

the company’s assets and, possibly, its overaltalgposition.

856. The disposal of a fixed asset gives rise to eighgain or a loss as compared with the
residual value of the asset in the balance shgjain on disposal is not income earned from
the production and sale of goods nor does thergaince the company’s costs of producing
and selling goods. Instead, the gain on the rai@diz of the investment in fixed assets
increases the shareholder’s equity in the compatisety independently of the company’s
production and sale of goods. Equally, a lossnmclion the disposal of fixed assets is not a

cost that the company incurs in order to producksatl goods. The production and sale of



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pagé 2

goods continues using other assets, which giveaipeoduction costs. Instead, a loss on the
disposal of fixed assets decreases the shareholefguity independently of the company’s

on-going production and sale of goods.

857. The gain or loss that arises on the disposal @fsaet indicates that the depreciation
expenses recorded for thast useof the asset did not fully reflect the evolutiditloe value

of the asset since acquisition. Depreciation isgtimate of the change in value of an asset
that necessarily cannot always predict accuratedyattual evolution of the asset’s value. In
the case of a gain, the accumulated depreciatipareses were too high because the company
disposed of the asset for more than its residuak value. Thus, in previous years, the costs
of production were overstated by the amount ofgiia. In the case of a loss on disposal, the
residual book value of the asset was too highs €auld be due to the fact that the market
value of the asset declined more steeply than ¢ézgexr due to the fact that depreciation

expenses were too low.

858. The discussion may be illustrated by example. Amsthat a salmon production
facility cost 100 million NOK and was expected tvh a useful life of ten years. Using
linear depreciation, the cost of producing salmaub bear 10 million NOK of the
acquisition cost for each year of the facility®li However, if the facility is closed at the end
of year seven, the company will record in that ye&IRC of 30 million NOK in connection
with the closure, as well as the usual depreciatast of 10 million NOK for the use of the

asset in year seven.

859. The write-down of 30 million NOK recognizes thaetasset no longer has any
productive value and must be eliminated from tHarze sheet. The sum is not a cost of
producing salmon during the year of closure. fi@smanent loss of shareholder value in the
assets of the business. The company cannot syddese either its domestic or export
prices to recoup the 30 million NOK that the compplanned to recover over the remaining
years of the asset’s life. Instead, this amouatasst of producing salmon during years one
through seven that was not fully recorded becausgearly depreciation was too low. But
the fact that, consistent with GAAP accountingpepany may have recorded production
costs in the past that were too low does not pistifding the entirety of that accumulated
cost to the COP during the IP.



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pagé 2

860. Equally, if the company had sold the facility a¢ #nd of year seven for 45 million
NOK, it would record a gain of 15 million NOK asetklifference between the residual book
value of 30 million NOK and the sale price. Théngaf 15 million NOK suggests that the
cost of production was overstated in precedingsygarssibly also the IP. The company
could not reduce the production costs for yearsevher by 45 million NOK or 15 million

NOK because the disposal itself is not connecteld thie production and sale of salmon.

861. In sum, the acquisition of a fixed asset does &t se increase cost of production.
Instead, following acquisition of a fixed assetridg that asset’s useful life, a company will
determine the depreciation method and will therrel@pte every year by a particular portion
of the fixed asset’s value. These yearly depriesiamounts are part of the cost of
production of a product. The disposal of a fixeded, in turn, is not part of the cost of

production, even if it results in the value of #Heset being written-off.

862. In constructing normal value, Article 2.2.1.1 petsran authority to make an
appropriate adjustment to the COP for “those” NR& tbenefit current and/or future
production”. As noted in paragraph 809, the prioviglistinguishes between “those” NRC
that benefit current or future production and thibee do not. This ensures that the COP for
a particular period includes solely those expetisasare incurred in order to produce goods
during that period. The provision also seeks &ues, through appropriate adjustment of
costs, that the costs recorded for a particulangeare matched with the benefits that accrue
in that period. Thus, production in a particularipd cannot be burdened with costs that
benefit production in a different period. Thiseus in keeping with all accounting standards
and principles with which Norway is familiar. Fexample, under international accounting
standards, costs are allocated over time in reldtidhe income that is generated by the cost
under the matching principf& Thus, under Article 2.2.1.1, costs that benefidpiction
during a future period are apportioned acrossfthtate period. Equally, NRC that relate to
past periods cannot be included in the COP.

863. In 2003, [[xx.xxx.xx]] incurred a series of lossas the disposal of fixed assets as a
result of the closure of several production faeitit These losses arose independently of
[[xx.xxx.xx]] production and sale of salmon duritigat period. They did not stem from the
useof the assets concerned to produce salmon buttfiedisposalof the assets. Indeed,

%3 Seepara. 798 above.
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depreciation costs arising from the use of fixesktsin the IP were separately accounted for

as operating expenses.

864. All of the losses on disposal were incurred ingbeond quarter of 2003, that is,

before the IP begait? Thus, under Article 2.2.1.1, the EC can allogap®rtion of these

losses to the IP solely if thdenefitfuture production that occurs during the IP. Hoere

none of the losses benefited [[xx.xxx.xx]] currenfuture production of salmon. The

disposal of the assets did not involve the saerifitresources used to produce goods at that
time or in the future. To the contrary, the lossdkect the fact that the assets concerned have
ceasedo have productive value and will no longer bedusethe production process.

Indeed, if the assetereto contribute resources to future production anenue generation,

it would not have been appropriate for [[xx.xxx.)td write down the full residual value of

the assets. Instead, the costs would have beeadiked in future years.

865. During the IP, [[xx.xxx.xx]] produced salmon at etlproduction facilities that,
obviously, had not been closed before the IP. cdsts incurred at these other production
facilities to produce salmon are totally unaffedbgthe closure of the facilities concerned.
Equally, the revenues earned from the sale of salmoduced at these other facilities are
unaffected by the closure of the facilities. Tagssles on the closure of the facilities do not,
for example, justify an increase in either the dstigeor the export price of salmon that
[[xx.xxx.xx]] produced during the IP at other prauion facilities. Instead of contributing to
the generation of future revenues, the losses septe loss of shareholder equity recorded

through a reduction in asset values in the balaheet.

866. As also noted, viewed from a different perspectilie,premature closure of a facility
means that the depreciation costs recorded inquewears were too low given the actual
economic life of the asset. In other words, if #ioéual economic life of the assets had been
accurately predicted, the loss on disposal woulet turdened the cost of production in all

previous years during which the asset was used.

867. For example, in the case of the [[xx.xxx.xx]] afik[xxx.xx]] facilities, the closure
concerned [[xx.xxXx.xX]] and involved a total loss[jxx.xxx.xx]] NOK compared with the

residual book value of the facilities. The writewh of the assets occurred before the IP

854 [[xx.xxx.xx]] Comments on the Provisional Disclasu27 May 2005, point 7, page 9. Exhibit NOR-]Jxx
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began. The EC included one-third of this sum endbst of producing salmon in the IP as
part of the smolt cost. Yet, the EC failed to ekplhow closing [[xx.xxx.xx]] before the IP

began contributed positively to salmon productianrh or after the IP.

868. The closure of the [[xx.xxx.xx]] does not benefi{.xxx.xx]] current or future
production but is, instead, intendedetominateproductive assets. In other words, the loss on
disposal does not involve the sacrifice of resositme[[xx.xxX.xX]] to produce salmon

during or after the IP. The loss does not invawg efficiency gains at other production
facilities that will continue to produce salmon man the company increase prices on its
future production to recoup the loss. Indeed,tfife revenues were positively impacted by
the loss, the loss could not be fully written-dolt should be expenses over the time when
the revenues to which they relate will be earniedtead of being a cost incurred to produce
salmon, the loss reflects a reduction in the comijgazapital and a consequent loss of
shareholder equity, as reflected on the balancetshe

869. These arguments apply equally to the closure afXpx.xx]] In each case, the
closure of production facilities, before the IP @rgdoes not involve the expenditure of
resources to produce salmon during the IP. RatiheMNRC reflects a loss of shareholder

equity on the disposal of fixed assets.

870. Under Article 2.2.1.1, the EC was not entitledrtoliide the NRC that resulted from
the closure of these production facilities in thHeFCfor the IP. The costs were not incurred
in order to support or otherwise benefit producimthat year. The EC, therefore, violated
Article 2.2.1.1 and, as a result, made a determoinatf normal value that is inconsistent with
Article 2.2.

871. Furthermore, the EC also failed to follow the dietaof its own flawed logic. In the
case of [[xx.xxx.xx]], [[xx.xxx.xx]] informed the € that it had sold the facility after the
close of the IP for a gain of [[xx.xxx.xx]] NOR®> Nonetheless, the EC included the loss
recorded on the closure of the facility but ignotieel corresponding gain. Gains and losses
arising from the disposal of a production faciktyhether through closure or sale — must be
treated in the same way. The EC was correct isladimg that the gain earned on the

disposal of the facility did not lower the produacticosts of salmon. However, it was

895 [[xx.xxx.xx]] Comments on the Provisional Disclasu27 May 2005, point 7, page 9. Exhibit NOR-]Jxx
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incorrect in concluding that the losses incurredhendisposal of the same facility (and other

facilities) were costs of producing salmon in tRe |

(b)(iv) Costs on the Sale of Fixed Assets

872. In 2003, [[xx.xxx.xx]] closed down and sold the {[xxx.xx]]. Both the closure and
sale occurred before the IP began. In additicawite-down of [[xx.xxx.xx]] NOK on
closure of the facility, [[xx.xxx.xx]] recorded ags of [[xx.xxx.xX]] NOK on the sale of the
facility. The sale of the [[xx.xxx.xx]] facilitynvolved the disposal of fixed assets and the
loss represents the difference between the sale wdlthe facility and its unamortized,
residual value in the balance sheet. Thus, orudosf the facility, [[xx.xxx.xx]] reduced the
book value of the facility by [[xx.xxx.xx]] NOK t¢he value it believed it could recover from
a sale of the facility. However, the sale procdetishort of the estimated sale valuation by
some [[xx.xxx.xxX]] NOK. On sale of the facilityj{x.xxx.xx]], therefore, made a further

write-down resulting for the disposal of the [[xocoxx]] facility.

873. The loss that [[xx.xxx.xx]] incurred on the salefa€ility is, therefore, akin to the loss
that occurred on the closure of production faeisitiboth arise from the disposal of fixed
assets. For the reasons stated, the loss isaqwoted to provide resources that contribute to
producing salmon during the IP; it arises becahealisposal of fixed assets realized less of a
return than anticipated. The loss is, thereforgdaiction in the company’s capital that is not

related to production.

(b)(v) Costs on the Write-Down of Salmon Farming Licenses

874. 1In 2003, as part of its closure of [[xx.xxx.xX][xk.xxx.xx]] wrote-down the value of
certain of its salmon farming licenses in the surfpox.xxx.xx]] NOK. Salmon farming
licenses confer on the licensee the right to grod/tzold fish in cages up to a specified
quantity. They are acquired either directly frdm Ministry of Fisheries, with payment, or
they are acquired through another producer, alfo payment. [[xx.xxx.xx]] annual

accounts for 2003 notes that

...the value of licenses acquired by the compangjstalized. Licenses
that are considered perpetual are not subjectgoedmtion or
amortization®®

898 [Ixx.xxx.xx. Exhibit NOR-xx]].
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875. Inits letter of 27 May 2005 to the EC, [[xx.xxxJfxxommented that the licenses it
wrote off in 2003 were not subject to depreciati@onsistent with GAAP accounting, the
use of the licenses on a year-to-year basis digimetrise to an expense in the production of
salmon because the licenses were deemed to hdiretae@conomic lifespan. Thus, the
acquisition cost of the licenses wasvertreated as a cost of production but rather as an

outlay incurred in the acquisition of an intangibkset.

876. Due to a change in market conditions, [[xx.xxx.xa¢cided in 2003 that these
licenses no longer had any value because it wasgdhe production sites which they
covered. As aresult, in the second quarter 0820before the IP began — [[xX.xxX.xX]]

wrote-off the value of the licenses.

877. The write-down in the value of the licenses invaltiee elimination of an asset that
formerly contributed to production. By writing-down thednses, [[xx.xxx.xx]] recognized
that they had ceased to have value for the compamyitinuing productive operations. That
is, they do not contribute to current or futuredarction. If they did, the company would not
have written-down the value of the licenses. Thigerdown in the value of the licenses does
not involve the sacrifice of resources that arelusgroduce salmon in the IP or thereafter.
The loss makes no contribution to on-going produrctiThe write-down of the licenses is,
therefore, not a cost that the [[xx.xxx.xx]] incedrin producing salmon in the IP — not least

because the write-down occurred before the IP hegan

(b)(vi) Restructuring Costs

878. During 2003, [[xx.xxx.xX]] made provision for vaus “restructuring” costs totaling
[[xx.xxx.xx]] NOK.®®’" This sum represents outlays that the companytiedin connection
with the closure of production and sales facilitidhese costs were incurred, in part, to close
facilities where production had been terminated amgart, to close a sales office that had,
therefore, ceased to contribute to the business.

879. The restructuring costs incurred to close producaeilities were not sacrificed to
produce or sell salmon in the IP or, indeed, thigeea Thus, they do not benefit current or

future production that is undertaken at other fiaed. For example, in closing the

%7 This sum consists of restructuring costs assatiateh [[xx.xxx.xx]], coupled with a technical doward
adjustment of [[xx.xxx.xx]] NOK.
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[[xx.xxx.xx]] facility, [[xx.xxx.xx]] expended conslerable sums in cleaning the site.
Cleaning up a closed production facility does remddit, in any way, salmon production that
continues at other production sites. It is nobst ©of producing that salmon and should not

be included among those costs under Articles 2d22a2.1.1.

880. Among the restructuring costs, [[Xx.xxx.xx]] madeayment of [[xx.xxx.xx]] NOK

as part of the [[ “xx.xxx.xx”.]] The payment undiis agreement was incurred to terminate
a lease for a sales office in Norway and also éstain administrative servic® Similar to
other restructuring costs, making a payment todtr@acontractual arrangement does not
provide any resources that are used to “benefitecu or future production. In any event,
even assuming that the payment did benefit cuoehiture productionquod nom, the EC
was obliged to allocate the payment across thetidaraf the remaining term of the lease. It
failed to do so. Thus, under Article 2.2.1.1, B@ was entitled to include solely the fraction
of the NRC attributable to the IP.

(b)(vii) Costs of Severance Payments

881. The closure of production facilities entailed redancies among [[XX.XXX.XX]]
personnel at the production facilities concerned2003, [[xx.xxx.xx]] incurred non-

recurring severance costs of [[xx.xxx.xx]] NOK ilosing production facilities in Norway.

882. Employment costs are, generally, incurred in refarrthe provision of services that
contribute to current and, in some cases (e.garelsg future production. Severance
payments, however, compensate an employee forrnatimn of an employment contract and
not for the provision of services that contributedhe producing goods. A severance
payment is, therefore, a special payment madedorerthat employeegaseto provide
services that benefit production. The payment daéstherefore, benefit either the current
or future production of goods As such, there wabamis under Article 2.2.1.1 for the EC to
include severance payments in the COP.

883. Norway contends that the severance payments shotloke included, at all, in the
COP because, under Article 2.2.1.1, they are NR€db not benefit current or future

production of salmon.

858 [1xx.xxx.xx]] Comments on the Information Note @wst of Production, 16 March 2005, page 4. Exhibit

NOR-[[xx]].
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(b)(viii) Operating Losses

884. The EC added operating losses incurred in thegast of 2003 at [[XX.XxX.xX]]
[[xx.xxx.xx]] and [[xx.xxx.xx]] to the company’s CP for the IP. The losses at [[xX.xxx.XX]]
were incurred in the period January to Septemb@B 2[xx.xxx.xx]] NOK); and the losses
at [[xx.xxx.xx]] in the period January to Febru&g03 ([[xx.xxx.xx]] NOK). That isall

these losses were incurred in operations that ptasde before the IP began.

885. An operational loss arises when the revenues earméite sale of goods are less than
the costs incurred in producing those productsotier words, an operating loss is the
differencebetween production costs and revenues. It isthetefore, a cost of production;
but the result of comparing those costs with reesnu-or example, if a producer’s operating
costs are 100 million NOK and its operating incamenly 90 million NOK, there is an
operating loss of 10 million NOK. The 10 millionOX is not additional expense, elevating
the cost of production to 110 million NOK. Rathiére 10 million NOK is a permanent
reduction in shareholder equity that is reflected reduction in the company’s assets in the

balance sheet, for example, in lower cash reserves.

(b)(ix) Costs on Destruction of Fry

886. Inthe second quarter of 2003, [[xx.xxx.xx]] wratewn the value of fry that it had
been growing ([[xx.xxx.xX]] NOK). Fry is salmon anh early stage of development that

forms part of a salmon producer’s biomass.

887. As noted in paragraph 798, by definition, a “caaises when a producer uses
economic resources to produce a good. In theafdsg, [[xx.xxx.xx]] incurs costs through,
among others, the purchase of fry and the husbgradithe fish as they grow. These costs
form part of the COP.

888. As noted in paragraph 823, in its accounts, [[xx.xx]] treats biomass as inventory

that is valued at the lower of cost or estimatedketavalue®®®

[[xx.xxx.xx]] had to reflect in
its accounts that the value of inventory had dedian destruction of the fry. [[xX.xxx.xx]],
therefore, reduced the value of inventory by tHeeaf the fry. The destruction of the fry

before the IP did not, however, contribute resositoghe production of salmon either in the

899 [Ixx.xxx.xx. Exhibit NOR-xx.]]
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IP or thereafter. To the contrary, the destructibfry reduced][xx.xxx.xx]] future salmon

production.

889. The EC, therefore, violated Articles 2.2 and 22 df. theAnti-Dumping Agreement
by apportioning the entirety of this NRC to thegwotion of salmon during the IP.

(b)(x) Costs Incurred in [[XX.XXX.XX]]

890. In 2003, [[xx.xxx.xx]] incurred several NRC in cogation with the closure of EU
sales operations in Denmd®. In [[xx.xxx.xx]] letter to the EC of 27 May 200fese NRC
are identified as: [[xx.xxx.xx]] NOK for severanpay; [[xx.xxx.xx]] NOK for restructuring

costs; [[xx.xxx.xx]] NOK for other restructuringnd [[xx.xxX.xX]] NOK for other costs.

891. Atrticle 2.2 of theAnti-Dumping Agreemerstates expressly that constructed normal
value includes, among others, “the cost of produmat the country of origih This is
consistent with the fact that, under Article 2.@nstructed normal value is a “proxy” for the
price of the like produatvhen it is sold in the domestic markas set forth in Article 2.1. In
the same vein, Article 2.2.2 provsliree alternative methods for determining SG&Ats0s
and profits, each of which is based on amountséerin respect of production and sales “in
the domestic marketf the country of origit

892. It follows, therefore, from Articles 2.1, 2.2 an®2 that constructed normal value
may include only the costs of producing the likedarct “in the country of origin” with a
view to the sale of the product in that countrjhus, costs that a producer incurs in other
countries in connection with sales outside the dstimenarket are not relevant to the

determination of normal value for the country afor.

893. The costs that a [[xx.xxx.xx]] subsidiary incurned[xx.xxx.xx]] were not costs of
producing or selling the like product in Norwayeyhare costs incurred in the export market
for selling the product in that market. By inclngithese costs in the COP, the EC, therefore,
violated Articles 2.1 and 2.2 of tifti-Dumping AgreementFurthermore, the costs in

79 xx.xxx.xx]] Comments on the Information Note @wst of Production, 16 March 2005, page 4. Exhibit
NOR-[[xx]]; [[xx.xxx.xx]] Comments on the Provisi@h Disclosure, 27 May 2005, point 7, pages 9 and 10
Exhibit NOR-[[xx]]; and Consolidated Report on Co$tProduction of PriceWaterhouseCoopers of 301Apri
2005, [[xx.xxx.xx]]. Exhibits NOR-[[xX]].
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guestion relate to the closure of operations inrbek and are, therefore, NRC that do not

benefit current or future production.

(b)(xi) Conclusion

894. Insum, the EC has not provided an adequate asdmed explanation that supports
its inclusion of the costs incurred by [[xx.xxx.kxyith respect to biomass deformity and the

NRC that are set forth in paragraph 819.

(i) [[Xx.xxx.xX]]

€)) Losses on Investments Activities

895. [[xx.xxx.xx]] COP for the IP was found to be [[xxx.xx]] NOK/kg WFE, including

an upward adjustment of [[xx.xxx.xx]] NOK/kg for n@ecurring costs resulting from the
write-down in the value of investments in other pamies that did not contribute to
[xx.xxx.xx]] production of salmon during the fB' This single adjustment amounted to
[[Xx.xxx.xx] NOK or [[xx.xxx.xx]] percent of the capany’s COP for the IP, as found by the
EC. The EC applied its three-year averaging ambroa determine the amount of this

adjustment.

896. In the Provisional and Definitive Regulations, #@ provided no explanation for
including [[xx.xxx.xx]] losses on investments adiies as part its costs of producing salmon
in the IP. In particular, it failed to identify:nich other companies incurred the losses; what
the nature of [[xx.xxx.xx]] investment in these qoamies was; and how the activities of these

companies contributed to [[xx.xxx.xX]] productiohsalmon during the IP.

897. In the Information Note on Cost of Production, senxx.xxx.xx]] on 8 March
2005, the EC stated as follows:

It was established that the audited accounts iecslibstantial
extraordinary items which were recurring at leastrdy years 2001, 2002
and 2003. An adjustment was made at the levdieféar 2003 financial
report to take into account of these recurring gemfact given rise by the
production of the product concerned [sic].

898. Thus, the justification for including these sumswa) that the losses were recurring

costs and (2) that they were occasioned by theugtamh of the like product.

671 SeeSummary Table of the EC’s Costs of Production Withustments. Exhibit NOR-99.
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899. On 16 March 2005, [[xx.xxx.xx]] responded, explaigithat the losses were incurred
as a result of itswvestmenactivities, which have nothing to do with its salmproduction
activities®”? Thus, the investment losses were not among [fooox]] reported costs of

producing salmon.

900. In the provisional disclosure, the EC acceptedttiaioss incurred on an investment
in a company that owned a fleet of fishing vesa&ls not part of the company’s costs of
producing salmon. The EC said: “the Commissionises take note of your auditors
comments attached in your submission of 16 Marciteming [[XX.XxXX.XX]] [[*XX.XXX.XX"]]
whose activity was investment in fishing boats antlthe product concerned.” The EC,
therefore, reduced the adjustment for investmesgds. However, the EC ignored
[[xx.xxx.xx]] comments that the remaining losseg&also sustained through investment in

companies that did not contribute to [[xx.xxx.xpJjoduction of salmon during the IP.

901. After the provisional determination, [[xx.xxx.xxprovided detailed objections to the
inclusion of this adjustment, giving a descriptmfreach of the losses making up the
adjustment and explaining that none was incurrgataduce salmon during the {7
[[xx.xxx.xx]] also addressed the EC’s conclusioattthe losses were recurring costs. It
noted that, in 17 years of existence, [[xx.xxx.xx§ld incurred such losses only twice in its
history — in 2002 and 2003 — and that losses sftihpe would not recur in the future because

the company’s investment activity had been redueedminimum®’

902. To Norway's knowledge, the EC did not request amhier information from
[[xx.xxx.xx]] before the Definitive Disclosure regéing the investments losses in other
companies. In that disclosure, the EC respond@exoxx.xx]] detailed comments as

follows:

As concerns your comments on the allocation ofmreuy extraordinary
costthe Commission services take note of your commaariserning the
extraordinary costs not being recurring cé$ts.

672 [[xx.xxx.xx]] Comments on the Information Note @wst of Production, 16 March 2005, page 6,

[[Xx.xxx.xx]]. Exhibit NOR-[[xX]].

®3[[xx.xxx.xx]] Comments on the Provisional Disclasyu27 May 2005, page 9 ff. Exhibit NOR-[[xx]].

674 [xx.xxx.xx]] Comments on the Provisional Disclasyu27 May 2005, page 10. Exhibit NOR-[[xx]].

675 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex Il, page 1, under heading “Adjustments
concerning the cost of production”, para. 5. (magunderlining) Exhibit NOR-[[xX]].
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903. Inlight of these comments, the EC decided to utkrae year average” of the losses
(2002 to 2004) instead of the losses from 2063The result was that the adjustment
increased from [[xx.xxx.xx]] NOK to [[xx.xxx.xx]] KDK.®”" In addition, in calculating the
three-year average of investment losses, thaElGdedthe losses related to [[xx.xxX.xx]]
investment in [[xx.xxx.xx]] — that is, the very sarosses that the EC hagcludedrom the
COP in the provisional determination because [[xxxx]] operations were unrelated to

[[xx.xxx.xx]] salmon production.

904. The EC's choice of these three years means theltetd on the only two years out of
the company’s [[xx.xxx.xx]]- year history when irstenent losses were incurred. Despite
relying on these years, the EC failed to addres®Htjection that these years were
exceptional. Norway has already explained thatextlinary, non-recurring costs do not
become recurring costs simply because they arergaun [[Xx.xxX.xx]] case, in two out of

[[xx.xxx.xx]] years®’®

905. In addition, neither the Provisional nor the Defire Regulation provides any reasons
justifying the inclusion of the various investmésdgses as a cost of producing salmon. The
EC entirely failed to respond to the objectiong thase losses were totally unrelated to
[[xx.xxx.xx]] production of salmon. Absent an adede explanation addressing these issues,
the EC had no basis for adding the very considernablkestment losses to [[xx.xxx.xx]] COP.

906. A company can choose to invest its resources iroomeore operational activities
with a view to generating profits and enhancingl diversifying, the shareholder’s equity in
the business. For example, a company may deciteést resources in the production and
sale of salmon, and also in the production andafatattle. The company will incur separate
production costs for each activity. In calculatthg cost of producing salmon, it would not
be appropriate to add costs incurred to produdiecatet, in the case of [[xx.xxx.xx]], that

is essentially what the EC has done.

676 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex Il, page 1, under heading “Adjustments
concerning the cost of production”, para. 5. ERMNDR-[[xX]]. Seeparas. 940 ff below regarding the use of a
three year averaging approach in connection wittateNRC.

677 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex Il, page 1, under heading “Adjustments
concerning the cost of production”, para. 6. EXHDR-[[xX]].

78 Seeparas. 841 ff.



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pag& 2

907. During the IP, [[xx.xxx.xx]] business activitiesdluded, on the one hand, the
production and sale of salmon and, on the othed hamestment in other companies. As the

company itself said to the EC, “[[xx.xxx.xx]] issal an investment compan§/>

908. Inrelation to its investment activities, [[xx.xxx]] acquired equity stakes in other
companies in the expectation that the capital itegewould appreciate. The sole source of
revenue from these investments was dividend incamdlecapital gains, if any. The
companies in which [[xx.xxx.xx]] invested were irved in fisheries and some in salmon
production. However, none of these companies triad, in any way, to [[XX.XxX.xX]]

salmon production.

909. 1In 2002 and 2003, [[xx.xxx.xX]] recognized thatiltsestment activities were not
performing and decided to write-down its valuatadrihe investments. Thus, the stated
value of the assets was reduced to reflect theimilshed market value. The reduction in the
value of these assets does not involve costs|thakkx.xx]] incurred to produce or sell

salmon. Norway reviews, briefly, these investments

(@)(i) Investments in Companies Unrelated to Salmon Iingust

910. A number of the companies accounted for in the E'se-year average of
investment losses were involved in business omersientirely unrelated to the salmon
industry. Among these, the most substantial lekged to the write-down of [[XX.xxX.xX]]
investment in [[xx.xxx.xx]], which totaled nearlfxk.xxx.xx]] NOK in 2003. As noted

above, this company owned a fleet of fishing baais$ was also involved in the processing of
whitefish. While the EC had excluded the loss fiifr.xxx.xx]] investment in

[[xx.xxx.xx]] for the provisional determination, ithe definitive determination, the loss was
inexplicably added back as part of the EC’s caloaheof [[xx.xxx.xx]] salmon production

costs.

911. Other investment losses included in the EC’s Hyes average cost related to
write-downs in the value of shares held by [[xx.xx%f] in: [[xX.xxx.xx]]; [[xx.xxx.xX]]; and

[[XX.Xxx.XX]], & [[XX.XxX.XX]].

679 [[xx.xxx.xx]] Comments on the Provisional Disclesu27 May 2005, page 4. Exhibit NOR-[[xx]].
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912. In addition, the EC included in its cost calculagdhe share of losses on certain
investments in companies that, for accounting psepp[[xx.xxx.xx]] recorded under the
equity method of accountirf§® These losses included [[xx.xxx.xx]] share of tiee
operating losses related to investments held xkx.xx]], and [[xx.xxx.xx]], a

[[XX.XxX.XX]].

913. Each of these investments shares common charaictrisone of the investee
companies was engaged in the production and/o$al@mon and none of the investee
companies contributed, in any way, to the procgsshich [[xx.xxx.xx]] produced and sold

its salmon.

914. These investment activities, thus, comprised arsgpdine of operations that neither
added to nor detracted from the company’s salmoduyming operations. All gains and
losses from the investment operations therefoteatefd directly on [[xx.xxx.xx]] equity, and
not on the production costs of its salmon busindgzzordingly, the losses related to
investments — whether incurred due to a write-doiie market value of an investment or
as a proportional share of the loss in an investegpany — could never serve to increase
salmon production costs in the same way that avgsiiment gain or profit could never
decrease those same production costs.

915. Importantly, for another selected salmon produiex,xxx.xx]], the EC recognized
that the losses related to the producer’s sepamaéstment activities were not a part of its
salmon production costs. In the case of [[xx.xx}{.xXhe EC excluded from that producer’s
financial expenses a loss incurred on the salpabdxx.xx]] investment in [[Xx.xxx.xx]], a
fish oil and fish meal producer whose operatiomsBER accepted were unrelated to
[[xx.xxx.xx]] salmon farming busine<&> Just as for [[xx.xxx.xx]], [[xx.xxx.xx]] loss on
investments unrelated to the salmon industry migstlze excluded from the company’s

salmon production costs.

%89 The equity method is generally used by investdre mwn between 20 and 50 percent of the votingksbc
a company. Under the equity method, the investnsanttially recorded at the cost of the shareguared but
is subsequently adjusted each accounting periodh@anges in the net assets of the investee compHmat. is,
the carrying value of the investment is periodicalcreased for the investor’'s proportionate shdinget profits
of the investee (i.e., a gain on the investmentemreased for the share of the investee’s loggesy loss on
the investment).

%1 The EC did not expressly acknowledge that it ambpted [[xx.xxx.xx]] arguments that its losses in
[[xx.xxx.xx]] should be excluded. However, [[xxxxXx]] refers to this fact at page 8 of its comnzeot 8
November 2005 on the definitive disclosure. [[xxxx]] on the Definitive Disclosure, 8 November Z)@page
8. Exhibit NOR-[[xx]].
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(a)(ii) Investments in Companies Involved in the Salmounsing

916. The EC also included in the three-year averag@stisdosses incurred by
[[xx.xxx.xx]] in investments in companies that wete varying degrees, involved in the
salmon industry. In this instance, the majorityle amount included by the EC in
[[xx.xxx.xx]] costs concerned the company’s sharsses (under the equity method) in the

operations of [[XX.xxX.xX]] (“[[Xx.xxx.xx]]") and [Xx.XxX.XX]] (“[[XX.xxx.XX]]").

917. [[xx.xxx.xx]] was an investment and trading compamyolved in buying and
reselling mussels, salmon, and whitefish. [[xx.xx}] also held a [[xx.xxx.xx]] percent
stake in [[xx.xxx.xx]]. In addition to [[xx.xxx.X}} recorded equity losses in [[XX.XXX.XX]]
(which in part included [[xx.xxx.xx]] losses in fxxxx.xx]]), the EC also included in its
investment losses a [[xx.xxx.xx]] NOK loan guarantkat [[xx.xxx.xx]] had granted to

[[Xx.xxx.xx]] bank.

918. [[xx.xxx.xx]] was a holding company that owned @L)[xx.xxx.xX]] stake in
[[xx.xxx.xx]] (“[[xx.xxx.xx]]”) at the beginning ofthe IP (which was later increased to
[[xx.xxx.xx]] percent) and (2) a [[xx.xxx.xX]] peent share of [[xXx.xxX.xx]]
(“[[xx.xxx.xx]]"), in which [[xx.xxx.xx]] also held a [[xx.xxx.xX]] percent indirect interest.

Both [[xx.xxx.xx]] and [[xx.xxx.xx]] were small saton production companies.

919. With respect to [[xx.xxx.xx]], the EC specificalitlowed [[xx.xxx.xx]] to exclude

this company’s salmon production costs from itoregd cost§®? For [[xx.xxx.xx]],
[[xx.xxx.xx]] owned significantly less than a coalling interest in the company and, thus,
had little or no influence on the operations of tbenpany. As a result of the lack of control,

[[xx.xxx.xx]] costs were also excluded from theadhtion of [[xx.xxx.xx]] COP.

920. In addition to the losses relating to investmentgxx.xxx.xx]] and [[xx.xxx.xx]], the
EC also included [[xx.xxx.xx]] share in the opengtiresults of [[xx.xxx.xx]] and the write-
down of the company’s investment in [[xx.xxx.xxjoth smolt producers, and the write-
down in [[xx.xxx.xX]] investments in [[xx.xxx.xx]]a salmon and rainbow trout breeding

company and egg producer, and [[xx.xxx.xx]], a cslufarming operation.

882 Segf[xx.xxx.xx]] Comments on the Provisional Disclasy27 May 2005, page 10. Exhibit NOR-[[xx]].
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921. Of the other salmon-related companies in which.fxx.xx]] held an interest, only
one, [[xx.xxx.xx]], a smolt producer, conducted im@ss with [[xx.xxx.xx]] during the IP.

The cost of [[xx.xxx.xx]] smolt purchased by [[xxxXxXx]] during the IP is reflected in
[[xx.xxx.xx]] reported salmon costs. Obviously, slimpurchased from another company
should be reflected in [[xx.xxx.xx]] reported salmoosts regardless of whether

[[xx.xxx.xx]] held an interest in that company. g8ificantly, the EC did not express concern
regarding the pricing of transactions between fxx.xx]] and [[xx.xxx.xx]]. Moreover, to
the extent that there were any such concerns pigariate remedy would have been for the
EC to investigate whether the prices were at atemgth, not to include [[xx.xxx.xx]] losses

on its investment in [[xx.xxx.xx]] as part of [[xxx.xx]] COP.

922. [[xx.xxx.xx]] investments in companies operatingime salmon industry are no
different from its investments in other non-salmelated companies in that they are all part
of [[xx.xxx.xx]] activities as an investment companThis line of business operations is
distinct from the company’s salmon farming and ps®ing operations. The fact that some
of the investee companies were, more or less, wedoin the salmon industry does not mean
that the losses from those investments shouldddedad in [[xx.xxx.xx]] salmon costs.

None of the investee companies contributed, inveany, to [[xX.xxx.xx]] production and/or
sale of salmon. Just like [[xx.xxx.xX]] investmsrih non-salmon companies, its losses from
the investment operations impact the company’stegamd do not make [[Xx.xxx.xx]]

production of salmon any more costly.

(a)(iii) Conclusion

923. The EC was not entitled to include in [[xx.xxx.xxjpsts of production the company’s
losses on its investments operations. Thesedosg®ct the company’s overall shareholder

equity, but do not make [[xx.xxx.xx]] production sélmon any more costly.

(i) [Dxxxxx.xx]]
(@) Closure of Smolt Facilities
924. The EC found that [[xx.xxx.xx]] COP for the IP wisx.xxx.xx]] NOK/kg WFE,

including an upward adjustment of [[xx.xxx.xx]] NQk§ for the non-recurring costs

resulting from the write-down in the value of famolt production facilities that were closed



EC — AD Duties on Farmed Salm@S 337) Norway’s First Written Submission — Pagéd 2

in December 200¥® The production facilities did not, therefore, trifsute to production of
salmon during the last three quarters of the IRis $ingle adjustment for the facility closures
amounted to [[xx.xxx.xx]] NOK or [[xx.xxx.xx]] perent of the company’s COP for the IP, as
found by the EC.

925. In the Provisional and Definitive Regulations, #@ included a general statement
that certain, unspecified NRC, including the cdstlosures, had become “systemic” costs of
producing salmofi®* Further, in a company-specific disclosure of Z#iA2005, the EC
stated that these NRC “have been incurred in timeasaindustry for years in a rather
ordinary manner®® Therefore, in the EC'’s view, it seemed “reasoe’ats include them in

the cost of production®®®

926. [[xx.xxx.xx]] countered the EC’s assertion that thBC were “ordinary” “systemic”
costs by informing the EC that “there were no ratewvrite down costs in the years prior to
the IP”%87 [[xx.xxx.xx]] also explained that the write-dowvas made because the smolt
production facilities were no longer in use, angl ook value of the asset, therefore, had to
be reduced. [[xx.xxx.xx]] noted that the write-dowmdicated that the original depreciation
schedule was “too optimistic” and should have B#ggher from the outset” to reflect the
shorter life of the assét® However, it added that it is not always posstbleredict the
lifespan of an asset correctly. [[xx.xxx.xx]] olbged that burdening the IP with the full cost
of the write-down would penalize the company beeaafghe coincidence between the time
of closure and the IP. [[xx.xxx.xX]] explained tham reality, the cost of the write-down
pertained to production of salmon over the lifehaf facility which, conservatively, would be
at least five years (i.e. 60 months). A ratior@r@ach would, therefore, be to apportion to
the IP the share of the cost of using the facditying that period. Because the facility was
closed in the first quarter of the IP, the IP skdugtar just 3/60 of the write-doWif?

%83 SeeSummary Table of the EC’s Costs of Production withustments. Exhibit NOR-99.

%84 Seeparas. 836 ff.

%85 provisional Disclosure to [[xx.xxx.xx]], 22 Aprd005, Specific Disclosure on Dumping, page 2, hegadi
“Adjustment of depreciation cost”. Exhibit NOR-KH.

%86 provisional Disclosure to [[xx.xxx.xx]], 22 Aprd005, Specific Disclosure on Dumping, page 2, hegadi
“Adjustment of depreciation cost”. Exhibit NOR-KH.

887 [[xx.xxx.xx]] Comments on Definitive Disclosure,ovember 2005, point 4, page 6. Exhibit NOR-[[xx]
888 [Txx.xxx.xx]] Comments on Provisional Disclosuy May 2005, point 4, page 8. Exhibit NOR-[[xx]].
889 xx.xxx.xx]] Comments on Provisional Disclosu7 May 2005, point 4, pages 8-10. Exhibit NOR-J[xx
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927. The EC’s response was cursory. It noted thatuhewite-down was recorded in the
IP and stated: “it is noted that in the questiorse@sponse no reasons as to why disregard
this part of depreciation cost were given (sf&f.”It added that, even if the company’s
arguments were accepted, similar NRC from previ@ass would have to be allocated to the
IP. It concluded that, given that there was “renralin the questionnaire response”, the full

cost of the closure would be allocated to the IP.

928. The EC's explanation for inclusion of the write-dowf smolt production facilities is,
yet again, wholly inadequate. The explanationsresttwo points.First, the NRC is a
“systemic” or “ordinary” cost of producing salmdmat “have been incurred in the salmon
industry for years®* and,seconcthat the company gave no reasons in its questienfoa

leaving some or all of the NRC out of its COP.

929. First, Norway has explained in paragraphs 841 to 84uttieaEC has no factual basis
in the record for its conclusion that write-downs the closure of production facilities are a
“ordinary”, “systemic” cost of producing salmon.lo8ing production facilities is not an
ordinary, systemic part of producing salmon. Fertim the case of [[xx.xxx.xx]], the EC
even failed to respond to the company’s statentettthere were no similar NRC in the
years prior to the IP. There is simply no basrsctinsidering that [[xx.xxx.xx]] cost of

closing a smolt production facility is a recurriogst of producing salmoti?

930. Secondthe EC justified ignoring [[xx.xxx.xx]] explanains regarding the NRC on
the ground that they had not been given in thetqresire response. The refusal to take
into account explanations that were given in gowoe tduring the investigation is an abuse of
the investigative process that the EC was suppimsked leading. the EC was obliged to use

verifiable information provided in timely and appra@te fashion.

931. The questionnaire response is the first step iimestigation. However, Article 6.2
makes clear that it is far from the last stegihiffoughout the anti-dumping investigatiai
interested parties shall have a full opportunitytfee defence of their interests.” In that

regard, Article 6 makes provision for hearings; apnities to review the record,;

89 Definitive Disclosure to [[xx.xxx.xx]], Annex 2,gme 2, heading “Adjustment of depreciation costinp4.
Exhibit NOR-[[xx]].

91 Seepara. 925 above.

892 [1xx.xxx.xx]] Comments on the Definitive Disclosir8 November 2005, point 4, page 6. Exhibit NOR-

[{98]].
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opportunities to make presentations on the basisfa@fmation in the record; verification of
information by the authority; disclosure of essainftacts; and opportunities for investigated
parties to defend their interests in light of tissential facts. These events all occur after the

guestionnaire response is submitted.

932. [[xx.xxx.xx]] explanations were first made on 15 ih 2005 and they were reiterated
with more or less detail three times: at a heanin@6 May 2005; in writing on 27 May

2005; and, again, in writing on 8 November 26895 The EC was duty bound to consider
[[xx.xxx.xx]] submissions and provide an adequasponse. The EC’s refusal to do so

eviscerated entirely [[xx.xxx.xx]] right to deferid interests.

933. The EC was not entitled to include any adjustmenf[kx.xxx.xx]] closure of smolt
facilities in the company’s COP for the IP. Aslméd in paragraphs 852 to 862, the costs
incurred on closure of a production facility refl@acreduction in the value of assets. The
amount of the cost is the residual, unamortizedeval the assets recorded in the balance
sheet. The NRC arises because the depreciati@ns&pn previous years was too low in
view of the actual lifespan of the asset. The NRRClosure, therefore, reflects costs of
producing salmon in previous periods that weremnatched to revenue earned in these
periods. The NRC does not, however, involve tloeifsee of economic resources to produce

salmon sold in the IP or thereafter.

934. As also outlined above, under Article 2.2.1.1, N&&@ only be added to the COP
when the cost benefits current or future productidnin this case, the smolt production
facilities were closed in December 2003, thatfigre8 months of the IP started. Thus, the
facilities benefited production of salmon duringeaquarter of the IP. Beyond the closure
date, the NRC provided no benefit to productiome Temainder of the NRC pertains to past

production and cannot be allocated to the IP.

935. The EC was, therefore, required to make an allooaif the total NRC of
[[xx.xxx.xx]] NOK. It failed to do so. In the Defitive Regulation, the EC asserted that the

write down of fixed assets should be allocated sxthe lifespan of the asset. Yet, since the

893 [[xx.xxx.xx]] Comments on the Information Note @wsts of Production, 15 March 2005, page 3. Exhibi

NOR-[[xx]]; [[xx.xxx.xx]] Slide Presentation to thCommission in hearing of 26 May 2005, slide XhiBit
NOR-[[xx]]; [[xx.xxx.xx]] Comments on the Definitig Disclosure, 8 November 2005, point 4, page @hilkix
NOR-[[xX]]-

94 Seeparas. 809 and 810.
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companies failed, it said, to provide informatiaontbe lifespan of assets, it decided to
include the average NRC incurred in a three-yedogédecause this is the lifespan of

salmon.

936. Norway objects to the three-year average approbichwever, in the case of
[[xx.xxx.xx]], the EC failed to apply even this nheidology. Instead, it simply applied the
full NRC incurred in 2003 to the IP. This failuseall the more striking because
[[xx.xxx.xx]] submitted to the EC that “a very ca@rsative estimate of life time [for a smolt
facility] would be five years®®® Thus, the NRC that could be allocated to thes|® inonths

out of 60 months. The EC ignored [[xx.xxX.xx]] argent.

937. As with [[xx.xxx.xX]], the EC also failed to respete logic of its own flawed
position. [[xx.xxx.xx]] informed the EC in MarcHOR5 that the NRC would, in fact, be
reversed by the sale of the assets within two we€ks27 May 2005, [[xx.xxx.xx]] advised
the EC the sale of two production facilities haalimed a gain of [[xx.xxx.xx]] NOK?® This

was confirmed by the company’s auditors, [[xx.xx§]»¢°’

938. If the extraordinary loss incurred on the dispagan asset is part of the COP, the
extraordinary gain realized on the disposal ofdtume asset must offset the COP. Yet,
despite being informed of the fact that the eatbes had been largely reversed, the EC
insisted on allocating the full amount of the loss$he IP. In fact, as Norway has argued, the
loss on the disposal of a fixed asset is not aaigstoducing salmon any more than the gain

on the disposal of the same asset is revenue eliomedhe sale of salmon.

939. By including the NRC incurred by [[xx.xxx.xx]] omé closure of four smolt
production facilities, the EC, therefore, violat&dicles 2.2 and 2.2.1.1 of thenti-Dumping

Agreement

695
696
697

[[xx.xxx.xx]] Comments on the Provisional Disclasu27 May 2005, point 4, page 10. Exhibit NORX][x
[[xx.xxx.xx]] Comments on the Provisional Disclasu27 May 2005, point 4, page 10. Exhibit NORX][x
[[xx.xxx.xx]] Comments on the Provisional Disclasu27 May 2005, point 4, page 10, referring to &
to the letter. Exhibit NOR-[[xx]].
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(iv)  Averaging of NRC Over a Three Year Period for Sev&ompanies

€)) Overview of the EC’s Three Year Averaging ApprdaciNRC

940. In the Definitive Regulation, the EC addressedrguiment made by some interested
parties that, assuming that the NRC were to beided in the COP, “there should be some
allocation of these costs over the true periodmétto which they relate, e.g. the useful life
of a processing plant when the extraordinary expeaistes to such an ass&t” This
argument is based on Article 2.2.1.1 of A&mi-Dumping Agreemenivhich requires the
investigating authority to make an allocation ajgl costs that relate to production in
accounting periods other than just thé P In the case of NRC, the provision permits the

allocation of those costs that benefit currentuburfe production.

941. Inresponse to the interested parties argumentesirallocation, the EC responded as

follows:

... allocation of the costs over a period of time WWaoemove any undue
effect caused by the timing of the decisions ofdbmpanies to report
these costs. Ideally, all extraordinary costs regabfor each separate asset
should be allocated over the useful life of thateaso arrive at an average
annual cost. However, it is to be noted that nditbedcompanies
concerned carried out this exercise. Instead, thrar@ission has decided
to take the extraordinary costs reported by congsaini the sample during
the last three years, based on the most recerdijaale financial
statements, and to allocate one third of theses ¢costalmon production in
the IP, on the basis of turnov@hree years was considered an
appropriate time period as this is the average taraf time that it takes

to grow a salmon from a smolt to a harvestable salffi’

942. Inthe passage, the EC accepted that “extraordowsts” should be allocated over
time; it also accepted that, “ideally”, costs sliblé spread over the “useful life” of an asset;
it blamed the companies for failing to provide imf@tion to that end; and, instead, it adopted
an “averaging” approach based on total NRC incuonest a three year period on the ground
that this is the growth period of salmon. It apgetherefore, from the explanation that the
EC regarded the three-year averaging approachreetteod of allocating costs relating to

assets.

%% Definitive Regulation, para. 15.
9 Seeparas. 792 to 814 above.
"% Definitive Regulation, para. 18. Emphasis added.
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943. The EC applied the three-year averaging approadivewmse NRC: losses on the
closure of production facilities; losses on thes#lfixed assets; losses on investment
activities; restructuring (clean up) costs; seveegpay; the write-down of the value of
biomass and fish farming licenses; operating lgsses losses on the write-down of

investments.

944. By applying the three-year averaging approachltthate costs, the EC accepts that
they are “extraordinary costs” — not ordinary remg costs — that it accepts should be

allocated over timé&®* Recurring costs are not allocated over the usdfah asset.

945. Norway submits that these costs are non-recursgsdhat do not benefit current or
future production. As such, Article 2.2.1.1 does permit the EC to include them in the cost
of producing salmon during the IP. Accordinglyneaf the costs subject to the three-year

averaging approach may be included in the COP.

946. Additionally, in this section, Norway challengeg thpproach that the EC took to
allocating these costs across time. Assumingthi@aPanel upholds the primary claim that
the NRC are excluded from the COP, Norway none$isalequests the Panel to address this
allocation issue as it is an important part of¢betested measure and involves a
methodology that could, for example, be used orlempntation.

(b)  The EC’s Three Averaging Approach for NRC is NBt@aper
Allocation Method Under Article 2.2.1.1 of the ABtimping
Agreement

947. Under Article 2.2.1.1, cost allocation involves afning a given cost over time
according to the relationship between the costmmoduction activities benefiting from those

costs/%?

An allocation methodology must, therefore, essdih link between the cost and
production in specific years. Furthermore, in¢hse of allocation of NRC, the link must be

established between the particular NRC and prooluetctivities in current and future years.

948. The EC’s three-year averaging approach fails tetrtteese two fundamental
requirements of an allocation method for NRC urfsiticle 2.2.1.1first, it does not

establish any rational link between the apportioninaé costs and the production activities

"1 Definitive Regulation, para. 18.
%2 Seeparas. 792 to 814.
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benefiting from the costs; arsg@condit does not allocate NRC exclusively to curremd a

future years.

949. First, the EC’s three-year averaging approach is base¢bdeoduration of the growth
cycle of salmon. There is no rational relationgbgween that cycle and the period during
which a particular NRC will contribute to salmoroduction. There is, for example, no link
between the lifespan of salmon production facgited the lifespan of a single salmon.
Equally, a fish farming license can be used indigfiy and not just for the life of a single
salmon. Also, a one-off severance payment to tetaiemployment has no relationship to
the life of a salmon; nor is the salmon growth ey@levant either to the annual revaluation
of biomass or to operating losses incurred at dymtion plant in a given year. Finally,

losses on investments also have no relationshiptvé life of a fish

950. Not surprisingly, the EC has not even attempteektablish, with facts, that there is a
rational relationship between the lifespan of angal and the period during which each of
these costs will benefit production. It is simplysurd to suggest that the various NRC at
issue in this dispute should be allocated in retato the lifespan of a salmon. Applying the
EC’s logic to other industries yields absurd resuld harvesting machine for a wheat
producer would have a useful life of only 6-monthacause this is the time it takes to plant,
grow and harvest wheat. The useful life of a neazihme purchased by a car producer
would be the few days or weeks that it takes tapce the various car parts and assemble

them into a car.

951. Secongdthe EC’s three-year averaging approach doeslioogate the NRC at issue
exclusively to production activities in current aiature years. Under the EC’s averaging
approach, all the NRC incurred in three financedns (2002, 2003 and 2004) are simply
totaled and divided by three. The amount of NR@ealdo the COP is the arithmetic mean
of the costs incurred in three years. In essdmcayeraging costs, the EC carried the 2002
costsforwardsto 2003 and 2004; it carried the 208 tially forwardsandpartially
backwardsand, it carried the 2004 costackwards Thus, instead of allocating NRC solely
to current and future production, the EC’s appraoaltdtates some costs to the past and the
present; others to the past, the present and taeefiand still others to the present and the

future.
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952. For these two reasons, the EC’s three-year aveyagethod is not, therefore, a
methodology that allocates NRC consistently witticde 2.2.1.1.

(© The Evidence in the Record Contradicts the EC’sifltegtion for the
Three Year Averaging Approach

953. The EC itself recognized that its averaging appnoaas less than “ideal” because, it
said, the ideal method would be to allocate costs the useful life of a fixed ass&t. Yet,

the EC said that this approach could not be addmeduse none of the companies provided
information on the lifespan of assets. Howeves,HIC's explanation does not accurately
reflect the record. Contrary to the impressioregiin the passage quoted in paragraph 941,

the ECdid receive information on the useful life of assets.

954. In patrticular, in its questionnaire reply, [[xx.xxx]] stated that land and buildings are
depreciated over a period of up to 20 years; @adtequipment, and fixtures and fittings
over 3 to 10 years; and ships and boats over Bydpux.xxx.xx]] also stated that assets are
treated as fixed if the useful economic lifetime®ads three years. It noted that farming
licenses that are considered perpetual are noedieped’®* [[xx.xxx.xx]] response to the
same question in the questionnaire referred tinidcial statements, which contain similar
statements to those made by [[xx.xxx.x¥f] [xx.xxx.xx]] also provided information of the
average useful life of machinery and equipmentyésiand boats, and buildings and

property.”® Further, [[xx.xxx.xx]] stated that, on “a veryrservative estimate”, the

%3 Definitive Regulation, para. 18.

794 xx.xxx.xx]] Questionnaire Response, Section B; #" page of exhibit, under heading “Intangible Assets
on the bottom of page”. Exhibit NOR-[[xX]].

95 [1xx.xxx.xx]] Questionnaire Response at Attachnsdftand 11. Attachment 10 to [[xx.xxx.xx]]
Questionnaire Response provides the 2001-2002 gatyafinancial statements for [[xx.xxx.xx]], thparent
company of the [[xx.xxx.xx]], and for all other cpamnies within the Group. Attachment 11 provides2R02-
2003 comparative financial statements for [[xx.xx}} and all other Group companies. The usefuddiof the
fixed asset categories held by each company ifixkexxx.xx]] are reported in the footnotes thatampany
each set of financial statements in Attachmentarid11. For [[xx.xxx.xx]], for example, the comyan
financial statements show that it depreciated tmdibuildings over 10 to 20 years; machines ouerH
years; and boats over 4 to 7 yeaseAttachment 10, page 8, footnote 5). [[xx.xxx.x#]fl not depreciate
farming licenses and water rights, as demonstiatéte company’s financial statemensgéAttachment 10,
page 8, footnote 6). Rather, for accounting pugppgxx.xxx.xx]] treated farming licenses and waights as
permanent assets, decreasing their historical psechost only when the value of those assets tousieess
was considered to be impairegeAttachment 11, page 9, footnote 6, showing théendown of farming
licenses for [[xx.xxx.xx]] and [[xx.xxx.xx]] in 208). Exhibit NOR-[[xX]].

98 [1xx.xxx.xx]] Questionnaire Response, Section B-4nd Attachments 11 and 12. In its Questionnaire
Response, [[xx.xxx.xx]] stated that its buildingglgproperty are depreciated over a period of 13tgears;
machinery and equipment over 3 to 10 years, angelsaand boats over 5 to 10 years. Attachment 11 to
[[xx.xxx.xx]] Questionnaire Response provides tl®P-2002 comparative financial statements for
[[xx.xxx.xx]]. Attachment 12 provides the 2002-Z06omparative financial statements for [[xx.xxxJxahd all
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lifespan of smolt production facilities would bediyears®’ Thus, contrary to the statement
in the Definitive Regulation, the ERad evidence on the record regarding the lifespan of

assets which the EC plainly failed to considelif ass required to do under Article 2.2.1.1.

955. In any event, if the EC believed that it lackedmhation regarding the appropriate
allocation of specific costs that it proposed tclude in the COP, it should have expressly
requested that information from the parties duthmginvestigation. As the panellfexico —
Riceheld, “an investigating authority required to caodan investigation in an objective and
unbiased manner hasptay an active role in the search of the informatibrequires in

order to make its determinatid’®® The EC never made any such request to the coempani
concerned. In these circumstances, by blamingdhganies for the EC’s own failure to
adopt a rational cost allocation methodology, tketérns on its head the notion of an

“investigation” by an “investigating authority”.

956. Further, even assuming that the EC could propetlyon the average lifespan of a
salmon as an appropriate proxy for the usefuldffassets, the EC offers no facts in support
of its conclusion that three years is the “avedaggth of time that it takes to grow a salmon
from a smolt to a harvestable salmdff. In fact, the evidence in the record suggests that
three years is close to the maximum growth pergchbse, after that, the quality of the
salmon deteriorates. The average peridésis than two years’ The minimum period can
be as short as 9 months. Thus, the factual unt@ngs of the three-year period at the heart

of the EC’s averaging approach are without fourmhati

(d)  The EC’s Use of the Three Year Averaging Approadhdonsistent

957. Finally, the EC applied its flawed three-year agarg approach inconsistently. The

averaging approach was appliedatbof the NRC incurred by [[xx.xxx.xx]] and

other Group companies. Footnote 4 to [[xx.xxx.¥k}hancial statements shows that the company does n
depreciate farming licenses in Norway but, instéaehts them as permanent asseeAttachment 11, pages
11 and 12, footnote 4; and Attachment 12, pagéabinote 4). Exhibit NOR-[[xX]].

07 [[xx.xxx.xx]] Comments on the Provisional Disclesu27 May 2005, point 4, page 10. Exhibit NORX[[x
%8 panel reportiiexico — Ricgpara. 7.185, citing with approval Appellate BdRigport,US — Wheat Gluten
para. 53. Emphasis added.

99 Definitive Regulation, para. 18. Emphasis added.

"0segf[xx.xxx.xx]] Questionnaire Response at SectioB.E:b, with a chart showing that the average seamwa
production period from smolt to harvested salmadpeisveen 15 and 19 months that and that the fatlyetion
cycle from eggs to harvested salmon is betweem@738 months. SeeExhibit NOR-[[xx]]) See also
[[xx.xxx.xx]] Questionnaire Response at Section.8;Which states that average growth period froralsta
harvested salmon is 570 days (or less than 19 mpnieeExhibit NOR-[[xx]])
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[[xx.xxx.xx]]. For these companies, the NRC incdalglamong others, losses on the closure
of [[xx.xxx.xx]] at [[xx.xxx.xx]] and [[xx.xxx.xx]]."”** However, the EC did not apply the
three-year averaging method to the losses inciloydfkx.xxx.xx]] on the closure of
[[xx.xxx.xx]]. Instead, the EC used the NRC inadrduring the IP taken alone.
[[xx.xxx.xx]] loss on the closure of smolt faciks is of exactly the same character as the
losses incurred by [[xx.xxx.xx]] on the closuretbé [[xx.xxx.xx]].”*?> There can be no

justification for the EC’s arbitrary and inconsist@pplication of its averaging approach.

(e) Conclusion

958. The EC ‘s averaging of NRC over a three-year peigodeveral producers violated
Article 2.2.1. The EC’s approach is not a propkcation method under Article 2.2.1.
Furthermore, the evidence on the record contrathet&C'’s justification for resorting to the
three-year approach. Finally, the EC appliedflawed three-year averaging approach

selectively and inconsistently.

(V) Conclusion

959. The EC violated Article 2.2.1.1 of thnti-Dumping Agreemerity making a series of
significant adjustments for NRC that do not benaidirent or future production of salmon.
The costs in question were, therefore, not patth@froducers’ costs of producing and
selling salmon during the IP. By including thessts within the COP, the EC also violated
Article 2.2 of thatAgreement

D. The EC’s Improper Adjustments Relating to Financeo§ts

960. A second group of adjustments that the EC madeet@OP of certain investigated
companies concerned finance costs. SpecificileyHC made adjustments to the finance
costs of four companies: [[xx.xxx.xx]]. Norway pues claims with respect to adjustments
made for all these companies, except [[xx.xxx.xlorway claims that, in making the
adjustment for finance costs for [[xx.xxx.xx]], tB€ has included costs that do not form part
of the companies’ costs of producing and sellifrgea during the IP. Norway, again, sets
forth its claims in relation to the specific adjuseints made for each producer.

"1 Seepara. 867 above.
"2 35eepara. 867 above.
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961. Norway also claims that the EC violated Article 6f8he Anti-Dumping Agreement
in the calculation of [[xx.xxx.xx]] finance costgtause of the inappropriate application of

facts available. That claim is dealt with in SentV.D above.

0] Averaging of Finance Costs Over a Three Year Pdao&everal Companies

962. In the definitive determination, the EC calculatednce costs for three companies —
[[Xx.xxx.xx]], [[xx.xxx.xx]] and [[xx.xxx.xX]] — by reference to a three-year period, rather
than by reference to the IP. In the case of [pxx.xx]], the three-year period was 2001 to
2003; and, in the case of [[xx.xxx.xx]] and [[xxxxXx]], the three-year period was 2002 to
2004. The EC adopted the three-year averagingpapbprfor the first time when it issued the

company-specific definitive disclosures on 28 Oetra2005.

(@  Overview of [[xx.xxx.xx]] Determination

963. In the case of [[xx.xxx.xx]], finance costs werdatdated by determining the three-
year average amount of the company’s interest iig#oans in the period 2001 to 2003 and
applying to that amount a weighted-average borrgwate derived from Norwegian Central
Bank (“NCB”) interest rate data for the same thyear period™® No offset was allowed for
the interest income earned by [[xx.xxXx.xx]] duritng IP. Although the EC never disclosed
to [[xx.xxx.xx]] the precise source of the NCB irdst rate data, the amount of any premium
added to the Norwegian inter-bank offered rate BAIR”), or the specific calculation of the
weighted-average borrowing rate, the three-yearuséd was 6.85 percent. In contrast,
during 2002, 2003 and 2004, the rates offerechbyNCB were, respectively: 6.92 percent,
3.95 percent and 2.18 percétit. By using a three-year averaging approach, the EC

significantly increased [[xx.xxx.xx]] finance costs

964. In the definitive disclosure, the EC’s explanatfonusing a three year period

amounted to a single sentence:

"3 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex II, page 2, point 2. Exhibit NOR-[kx]n
Section V.D, Norway claims that the EC violatediélg 6.8 of theAnti-Dumping Agreemetty using the
NCB'’s interest rate.

"4 seg[xx.xxx.xx]] Slide presentation to the Commissianhearing of 14 November 2005, slide 8. Exhibit
NOR-[[xx]]. These rates are the NIBOR rates fo®2@ 2004. The important point is that NIBOR et
significantly from 2002 to 2004Seealso the interest rate attachment in [[xx.xxx.X@mments on the
Information Note on Costs of Production, 16 Marél®02. Exhibit NOR-[[xx]].
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The 3 year average for both the interest beariagd@nd the interest rate
is because of the 3 year cycle for producing saltodrarvest weight™

965. No other explanation is given in the ProvisionaDefinitive Regulation for the use

of a three averaging approach to calculate [[xxxx} finance costs.

(b) Overview of [[xx.xxx.xx]] and [[xx.xxx.xx]] Determation

966. For [[xx.xxx.xx]] and [[xx.xxx.xx]], finance costa/ere determined slightly
differently. The EC totaled the reported finangpenses at the group-wide level for the
years 2002 to 2004 and divided that figure by thteligroup-wide turnover for the same
period. The EC, thereby, calculated a three-yeaghted average ratio of finance costs to
turnover for the group. The turnover of each itigeged company, in the IP, was then

multiplied by the average finance ratio to detemarfinance cost of the company.

967. The relevant finance costs ratios for the yeargeored, and the weighted average,

are shown in the following table:

Table 13: Cost Ratios of thg[xx.xxx.xx]] group and the[[xx.xxx.xX]] group

2002 2003 2004 Average (53

[DXXCXXXXX]] | [DXOCXXXXX] | [[XOCGXXXGXX] | [IXXGXXCXX] | [[XOCGXXXGXX] | XX XXX XX
o ] ] ] ] ]

[DXXCXXXXX]] | [DXOCXXXXX] | [[XOCGXXXGXX] | [IXXXXCXX] | [[XOCGXXKGXX] | XX XXX XX

e ] ] ] ] ]

968. The table demonstrates that the burden of finaosts©n both companies fell

sharply during the three-year period used by the EQ@ the two companies, the declines

"3 Definitive disclosure to [[xx.xxx.xx]], Annex lpage 1, point 2. Exhibit NOR-[[xx]].

"®The finance ratio for the IP was calculated usirgdata in the definitive disclosures for the teonpanies.
Seg[[xx.xxx.xx]] Worksheet. Exhibit NOR-[[xx]]. Onguarter of the total group-wide interest for 200
added to three quarters of the total group-wideradt for 2004; one quarter of the total group-wiesnue for
2003 was added to three quarters of the total gradp revenue for 2004. The interest figure wasgdgid by
the revenue figure. The figures used to derivdfhaverage exchange rate are the same as thaseytee
EC and were taken from the Definitive Disclosui@f{xx.xxx.xx]], Annex 3, 28 October 2005 (ExhiOR-
[[xx]]) and Definitive Disclosures to [[xx.xxx.xx]]JAnnex 3, 28 October 2005 (Exhibit NOR-[[xx]]).

17 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, “Group Results” worksheet. Exhibit NOR-[[kx
"8 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob@005, “ASA financials”. Exhibit NOR-[[xx]].
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were, respectively, 61 and 59 percent. Notably fitence cost ratios for the IP were
markedly lower than the three-year average ratindeed, if the finance cost ratio from the
IP had been used, the total finance costs for)}kgxx]] would have been [[XX.XxX.xX]]
NOK instead of [[xx.xxx.xx]] NOK, that is, [[xx.xxxX]] per cent lower; and, in the case of
PFEN, finance costs would have been [[xx.xxx.xxHtegad of [[xx.xxx.xx]] NOK, that is,
[[xx.xxx.xx]] per cent lower*® [[xx.xxx.xx]] also explained to the EC that ingst rates in
Norway fell significantly during the three-year jwet. The NCB rates in the three years
were, respectively, 6.92 percent, 3.95 percent?ab@ percent?® Thus, by resorting to a
three-year average finance cost ratio, the EC fsgnitly increased the finance costs of the

companies.

969. In the definitive disclosure for both companies tbllowing comprises the EC’s

entire explanation of its finance cost calculation:

Reference is made to paragraph (20) of the ged&elbsure. In the case
of your company, financial expenses incurred inytsars 2002 and 2004
by the7(§:]1roup were accordingly allocated to salmast of production of
the IP!

970. Paragraph 20 of the General Disclosure is repratlircparagraph 20 of the

Definitive Regulation, and contains the followirgnsence:

... As with extraordinary expenses, it was also abergid appropriate to
have one third of all costs incurred by the reléwampanies in the last
three years allocated to salmon production, orb#sgs of turnover.

971. To recall, in the case of “extraordinary expens#dss,EC relied on a three year
averaging period for certain companies (but noéthon the ground that three years is “the
average length of time that it takes to grow a salffnom a smolt to a harvestable

salmon.”?*> No other explanation is given for the three y@araging of finance costs.

19 Seg[xx.xxx.xx]] and [[xx.xxx.xx]] Worksheet. ExhitiNOR-[[xx]].

20 [1xx.xxx.xx]] Slide presentation to the CommissianHearing of 14 November 2005, slide 8. ExHW@R-
[Pxx]].

21 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex 2, page 2; and Definitive Disclosure t
[[xx.xxx.xx]], 28 October 2005, Annex 2, page 2xhibits NOR-[[xx]] and NOR-[[xX]].

22 Definitive Regulation, para. 18.
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(c) The EC’s Three Averaging Approach Is an Impropesi8éor
Calculating Finance Costs in the IP

972. By calculating finance costs on the basis of agtyear average, the EC violated
Article 2.2 of theAnti-Dumping AgreementUnder Article 2.2, the authority calculates a
“proxy” for the price of the like product that ismpared with export prices in the i®. The
costs relevant to constructing normal value amxeflore, the costs associated with producing
and selling the like product in the IP.

973. Finance costs are, in essence, the costs assowiditeiinding debt that is used as
part of the working capital invested in producteomd sale of the like product. By relying on
a three-year average of finance costs, the EC sadlysdetermined the average costs
associated with funding production and sale dutivag entire period and not, therefore, the
costs incurred during the IP. The average finaosts incurred by a company during a
three-year period do not, however, provide an dbjedasis for making conclusions about

finance costs in the IP.

974. There are a number of reasons why finance cosisglarthree-year period are very
likely, indeed, to be different from the financestofor the IP.First, interest rates — the
primary component of finance costs — are likelghange from one time period to another.
In this case, as noted in paragraph 963, duringhitee year period used by the EC for
[[xx.xxx.xx]], and for [[xx.xxx.xX]] and [[xx.xxx.X]], interest rates dropped by upwards of
60 percent. Thus, even if outstanding debt wenstamt during a three-year period, finance
costs would be markedly lower in the IP than orrage during the three yearSeconddebt
levels are very unlikely to remain constant in@éhyear period. Instead, a company’s debt
is likely to evolve from one time period to anotldere to the changing capital needs of the
business. The relative levels of, for examplet delequity, debt to total assets, and debt to
revenue, are likely to change in a three-year periss a result, the cost of financing

production activities almost certainly varies witne.

975. This is reflected in the record of this investigatithe table in paragraph 967 shows
that the ratio of finance costs to income declideimatically for the [[xx.xxx.xx]] and
[[xx.xxx.xx]] during the EC’s three-year averagipgriod. If the EC had relied on the same

methodology, but had used the ratio for the IP @ldinance costs would have been

"2 Seepara. 786 ff.
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considerably lower for these two companies. Theelyear averaging method used by the

EC, therefore, resulted in a much higher financs tiwan that incurred in the IP.

976. Equally, given the decline in the NCB'’s intereseg the finance costs on
[[xx.xxx.xx]] loans also changed significantly dag the three-year period. [[XX.XxX.xX]]
interest payments in the IP amounted to [[xx.xx}.NOK, whereas using a three-year
average of loans and NCB rates, the amount applietle EC was [[xx.xxx.xx]] NOK?*

Again, therefore, the three-year averaging metlesdlted in a much higher finance cost.

977. The EC itself recognized that the COP it used @nsto Article 2.2 should be based
on costs incurred in relation to production of sainm the IP. The EC requested the
respondents, in the questionnaire, to provide dateosts “used in the production of the

product concerned during thevestigation period’. > The underlining and bold type in this

guote were added to the questionnaire by the EG,ifwesumably to ensure that the
respondents grasped the basic principle that teeam,t costs were exclusively those of the
IP. Nonetheless, in calculating finance coststioee companies, the EC calculated costs
using a three-year averaging method. Howevercher2.2 of theAnti-Dumping Agreement
requires that normal value be determined for than®, therefore, that the costs of
production be those incurred in producing the gaudd in that period.

978. Norway also notes that the EC’s reliance upon egtlyear averaging approach for
NRC and finance served contradictory purposes. alleeaging approach for NRC
supposedly served as an “allocation” method for NiR(the absence of data regarding the
useful life of asset&® In the case of finance costs, the three yeamgirey approach served
simply as the means of calculating the relevantuarhof the costs. Finance costs are not,
however, “allocated” over time. Thus, preciselg #ame three year averaging approach

allegedly served to allocate costs in one instamckto calculate costs in the other.

24 Definitive Disclosure to [[xx.xxx.xx]], Annex 2,@0ctober 2005. Exhibit NOR-[[xx]].

% seeQuestion F2.4 Seealso Questions F2.2 (purchases from unrelatedisappised in production during
the IP), F2.3 (purchases from related supplierd us@roduction during the IP), in Questionnairgpidrom
[[xx.xxx.xx]], 27 December 2004. Exhibit NOR-[[x}]

2% Definitive Regulation, para. 18.
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(d)  The EC’s Use of the Three Year Averaging Approaak Mtonsistent

979. The use of a three-year average was anomalousrettes context of th&C’s own
dumping determinations. Generally, the EC deteeahithe COP on the basis of the costs
that were incurred during the IP. Thus, for exaampmolt, feed, labor, veterinary, well-boat,
slaughter, insurance and rent costs, were all mi@ted on the basis of data for the IP alone
andnotfor a three-year average. Yet, for the financgscof three companies, the EC

abandoned this approach, resorting instead to giveyan a three-year basf.

980. The anomalies in the EC’s approach do not end thecause the EC was inconsistent
in its application of the three-year averaging efarfinance costs. The EC calculated three-
year average finance costs for [[xx.xxx.xx]], [xxx.xx]] and [[xx.xxx.xx]]. Yet, for
[[Xx.xxx.xx]], [[xx.xxx.xx]] and [[xx.xxx.xx]] it r elied exclusively on the finance costs
incurred in the IP. Further, for no apparent reasiee EC relied on two different three-year
periods when it chose to average. In the caspooikikx.xx]], the three-year period was

2001 to 2003; and, in the case of [[xx.xxx.xX]] dpdk.xxx.xx]], it was 2002 to 2004.

981. To recall, the EC’s flawed justification in the dhefive disclosures for using a three-
year average is based on the purported naturaltigroyele of salmon, which does not vary
from cost element to cost element; nor from prodtm@roducer?® Thus, the anomalies are
not explained by the EC’s justification for restwrta three-year average. The EC never
acknowledged, far less explained, its arbitrary imednsistent use of three-year averaging:
for one type of recurring cost (but not for othefey certain producers (but not for others);

and for different three-year periods ([[XX.XXX.X¥Brsug[[xx.xxx.xx]] and [[XX.xxx.Xx]]).

982. Finally, the EC claims that this is the averageetittakes to grow a smolt to a
harvestable salmoff® However, as explained in paragraph 956, theme i&ctual basis for
this assertion. The evidence in the record shbassthe average period is less than two
years, and three years is the maximum period.

"2 The EC also used a three-year averaging approazaidulate the NRC of three companies, [[xx.xx}.xx
[[xx.xxx.xx]] and [[xx.xxx.xx]]. Norway also contgs the use of a three year averaging approachdor
calculation of NRC.Seesub-section XI.C(iv) above.

"8 geeparas. 964 [[ (xx.xxx.xx)]], and 970 and 971 ([poex.xx]] and [[xx.xxx.xx]]) above.

2 Definitive Regulation, para. 18. Emphasis added.
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(e) Conclusion

983. For all these reasons, the EC’s calculation ofrfagacosts using a three year average
of finance costs is impermissible under Article.2Noreover, the EC’s use of this approach
was arbitrary and inconsistent because it applismisome producers, but not others; and

because it used different three year periods ®ptioducers subject to this approach.

(i) [[xx.xxx.xx]] Finance Costs

984. The EC found that [[xx.xxx.xx]] COP for the IP wsx.xxx.xx]] NOK/kg WFE,
including an upward adjustment of [[xx.xxx.xx]] NQ#g for finance cost&§* For
[[xx.xxx.xx]], the EC determined an amount for fir@ costs by calculating the average
finance costs incurred by the parent company, X xx]], during a three-year period from
2002 to 2004.

985. In calculating the three year average, the EC geguamong the finance costs a loss
of [[xx.xxx.xx]] NOK that the [[xx.xxx.xx]] incurr@l in 2002 on the write-down of shares

held in [[xx.xxx.xx]], a whitefish farming and pressing compan{**

986. Norway separately contests the EC’s use of thetiiear average period to calculate
finance cost$® As a result, the loss in [[xx.xxx.xx]] must beckxded from the calculation

as it was not incurred in the IP. In additionhstargument based on the timing of the loss,
Norway contends in this section that the loss iremiin [[xx.xxXx.xX]] must be excluded from
the calculation of finance costs because it imaastment loss. This investment loss was not
a finance cost arising from payments made by thiekx.xx]] to service debt. There are,

therefore, no grounds for treating this loss agsante cost.

987. Further, Norway has already explained in paragr&dsto 922 that losses incurred
by salmon producers on investments in other conegamflect a decline in the equity
position of the investor company, but do not imghetproduction costs related to salmon
production’® The arguments made previously apply equallys®.ffx.xx]] investment in
[[xx.xxx.xx]]. The investment losses do not, thfere, form part of the costs of producing

salmon for purposes of constructing normal valugenrticle 2.2.

30 5eeSummary Table of the EC’s Costs of Production withustments. Exhibit NOR-99.

3L xx.xxx.xx]] Comments on Definitive Disclosure,Movember 2005, page 8. Exhibit NOR-[[xx]].
32 Seesub-section XI1.D(j).

"33 Seeparas. 895 to 922 above.
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988. An oddity of the EC’s inclusion in finance costs[pd.xxx.xx]] investment losses in
[[xx.xxx.xx]] is that the EGsimultaneouslexcluded [[xx.xxx.xx]] investment losses in
[[xx.xxx.xx]], [[xx.xxx.xX]]. In the provisional @termination, the finance costs were based
on the figures for 2003 alone. The EC includethmfinance costs losses of over
[[xx.xxx.xx]] NOK incurred by the [[xx.xxx.xx]] inan investment in [[XX.XXX.XX]].
[[xx.xxx.xx]] objected on the grounds that the lessvere not related to the [[Xx.xxX.xxX]]

production of salmoA®

989. In the definitive determination, the EC excluded kbsses in [[xx.xxx.xx]] from the
finance costs. Yet, it added losses of exactlysdrmae type incurred in [[xx.xxx.xx]]. The
EC gives no explanation for this inconsistent tresit of [[xx.xxx.xX]] investment losses,
which must all be excluded from the COP. [[xx.x{] pointed out this inconsistency to the
EC after the definitive disclosure, arguing tha kbss in [[xx.xxx.xx]] must also be
excluded, but to no avail.

990. Thus, the EC must exclude investment losses frarn{kx.xx]] COP, pursuant to

Article 2.2 of theAnti-Dumping Agreement

(i)  Conclusion

991. The EC made improper adjustments relating to thenite costs of [[xx.xxx.xx]],
[[xx.xxx.xx]] and [[xx.xxx.xx]] that violated Artite 2.2 of theAnti-Dumping Agreement
First, the EC inappropriately averaged finance costs avtbree-year periodSecongdthe EC

inappropriately included [[xx.xxx.xx]] investmerddses as part of its finance costs.

E. The EC’s Improper Adjustments Relating to Smolt Cos

(1) [[xXx.xxx.xx]] and [[XX.xxx.xx]]

992. The EC made adjustments to the smolt costs of tmgpanies, [[xx.xxx.xx]] and
[[xx.xxx.xx]]. Smolt are juvenile salmon that takpproximately 9 to 16 months to develop
into harvestable salmon. Because of the extendmsitly cycle of smolt, not all the smolt in
the water at the start of the IP are harvestedduhat period. As a result, some of the smolt
costs incurred during the IP do not relate to salmduced in the IP, but instead to salmon

that will be produced in future periods after tRe |

34 [[xx.xxx.xx]] Comments on Provisional Disclosu7 May 2005, page 13. Exhibit NOR-[[xx]].
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993. During the IP, with a view to increasing futurersah production, both [[xX.xxx.xx]]
and [[xx.xxx.xx]] purchased much larger volumesspfolt than were necessary to produce
the salmon that the companies harvested in thd ks, a portion of the companies’ smolt

costs in the IP related to future salmon producéind not production in the IP.

994. Inthe IP, the relationship between smolt productaad harvested salmon was as

follows:

Table 14: Relationship Smolt - Salmon Productiondr [[xx.xxx.xX]] and [[XX.xxX.xX]]

(Thousands)| Smolt | Salmon | Mortality | Smolt Related to | Surplus
(A) (B) © Production (A-D=E)
(B/(1.0-C)=D)

[DXXCXXXXX]] | XXXXX | [XGXXX | XXX | XX XX [[XX.XxX.XX]]
xx]] 735 xx]] 736 x]]% 737

[DXXCXXXXX]] | IDXOCxxx | XXX | [IXXxXxx. x| [[Xx.xxx.xx]] [[Xx.xxx.xx]]
'XX]738 xx]] 739 x]]% 740

995. In this table, column A shows the number of smadidoiced during the IP (work-in-
progress) and column B shows the number of salmovekted in the IP (finished goods).
Column C shows the mortality rate of smolt durihg tP. In column D, the number of smolt
relating to salmon production in the IP is derifiemn the number of salmon harvested in the
IP, adjusted to take into account the average titgrtate. The calculation includes one
smolt per salmon harvested and, in addition, a rurtdbaccount for the smolt that perish.

735 Questionnaire reply from [[xx.xxx.xx]], DMCOP filat worksheet [[xx.xxx.xx]], cell K33. Exhibit N

[D]]-

3% Questionnaire reply from [[xx.xxx.xx]], DMCOP filat worksheet [[xx.xxx.xx]], cell C 38. Exhibit®R-
[[xx]].

37 [[xx.xxx.xx]] Comments on the Information Note @wost of Production, 16 March 2005, page 2, with
enclosures. Exhibit NOR-[[xX]].

38 Questionnaire reply from [[xx.xxx.xx]], 30 Decemt2004, Sections F-2.4 and F-2.5. The volume aflsm
was [[xx.xxx.xx]] cubic metres and the average weigas [[xx.xxx.xx]] kg per smolt. This gives aab
number of smolt of [[xx.xxx.xx]] million smolt. Exbit NOR-[[xx]], first page of Exhibit under headj
“Farming cost”. See alsq[xx.xxx.xx]] Comments on the Definitive Disclosir8 November 2005. Exhibit
NOR-[[xx]].

39 Questionnaire reply from [[xx.xxx.xx]], 30 Decemt2004, Sections F-2.4 and F-2.5. Exhibit NOR-J[xx
The volume of harvested salmon was [[xx.xxx.xxJjies with an average weight of [[xx.xxx.xx]] kghus,
the number of harvested fish was [[xx.xxx.xx]] fish

0 Questionnaire reply from [[xx.xxx.xx]], 30 Decemt2004, Sections F-2.4 and F-2.5. Exhibit NOR-][xx
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The resulting figure represents the work-in-progrsring the IP that is related to finished
goods produced during the IP.

996. However, in its determination, the EC included ¢bst ofall smolt produced during
the IP (i.e. column A), even though that number faagreater than the number of smolt
associated with production of the salmon harveatetisold in the IP. Column E shows the
difference between the EC’s smolt figure and thealoer of smolt related to the salmon
harvested in the IP. The “surplus” smolt in coluBhare not related to production during the
IP but to future production. The inclusion of ttasts associated with these smolt is
considerable because the cost of producing a samgtdt for each company was,
respectively, [[xx.xxx.xx]] NOK per smolt and [xxx.xx]] NOK per smolt. The total extra
amounts thereby incorrectly added by the EC arexjx.xx]] NOK and [[xx.xxx.xX]] NOK,

respectively.

997. Both companies requested that their smolt codtsanP be allocated costs in relation
to salmon produced and sold in the’fP.In the case of [[xx.xxx.xx]], the company repatte

a smolt cost that amounted to [[xx.xxx.xx]] NOK/MGFE of the harvested fisit* The EC
adjusted that figure to [[xx.xxx.xx]] NOK/kg. Thmaajor part of this adjustment related to the
purchase of increased levels of smolt with a viewaising future production levef§® In the
case of [[xx.xxx.xx]], the reported cost was [[xoxxx]] NOK/kg WFE and the EC adjusted
this figure to [[xx.xxx.xx]] NOK/kg. The absolutdifference is [[xx.xxx.xX]] NOK. This

represents an increase in the COP of [[xx.xxx.;MJK/kg or [[xx.xxx.xX]] percent.

41 Questionnaire reply from [[xx.xxx.xx]], Sections24 and F-2.5. Exhibit NOR-[[xx]]. [[xx.xxX.xx]]

provided a calculation that was based on an ailmtatf smolt costs in relation to salmon produaethie IP.
See Questionnaire reply from [[xx.xxx.xx]], DMCOP @] at worksheet “[[xx.xxx.xx]]", cells K29-33. Eiit
NOR-[[xx]].

2 [[xx.xxx.xx]] Comments on the Provisional Disclesu27 May 2005, page 8 and the discussion on plges
8. Exhibit NOR-[[xx]].

43 A small part of the adjustment resulted from agdisement over the treatment of the portion of.{xx.xx]]
smolt costs that represented internal profits ehliyea subsidiary on the sale of smolt to [[xx.xx}].
[[xx.xxx.xx]] argued that this cost should be exisa from its costs because the profits remainelinvthe
[[xx.xxx.xx]] group and the true cost of smolt walserefore, net of the profits. The EC did notasegely
identify the portion of the adjustment it attribditey, respectively, internal profits and increasault
production. However, based on the company’s subiaris to the EC, Norway believes that it amounted t
[[xx.xxx.xx]] NOK/kg. See[[xx.xxx.xx]] Comments on the Information Note @wost of Production, 16 March
2005, pages 2-3 (Exhibit NOR-[[xX]]); [[xx.xxx.xxJPost-Hearing Brief, 22 June 2005, page 6 (ExXNRR-
[IXXID); [[xx-xxx.xx]] Comments on the Definitive Bclosure, 27 May 2005, pages 6-8 (Exhibit NOR-][>and
[[xx.xxx.xx]] Comments on the Provisional Disclosupages 2 and 5-6 (Exhibit NOR-[[xx]]).
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998. Both companies explained to the EC that smolt agthad increased during the IP,
meaning that the smolt stocks corresponded togadauantity of harvestable salmon than
was, in fact, produced during the 8. [[xx.xxx.xx]] explained the adjustment to the EC

with the following example:

[During the 1P, [[xx.xxx.xx]] harvested [[xx.xxx.}kfish and produced
[[xx.xxx.xx]] smolt.] Imagine that a car manufaotu during a period
produces 2,000 finished cars and 3,000 enginesudh a case it cannot
be correct to allocate the cost of more than 2dXifines to the cost of the
finished cars. The EU approach implies the oppasatution, where the
cost of the spare parts are not matched with tbéymtion of finished
goods. This is not corretf

999. During the investigation, the two companies propabat the smolt costs be
allocated according to the following methods amavjated the data needed to apply these
methods:

o [[xx.xxx.xx]] suggested a straightforward approadhrst, the production cost per
smolt was calculated, including both fixed and &hal¢ costs. This cost is divided by
the weight of the harvested fish that results ftbemasmolt. For example, if the cost
per smolt is 7 NOK during the IP, and the averag@it of a harvested fish is 5 kg,
the cost per kg produced is 7 NOK divided by 5ikgy (,40 NOK/kg). This figure
assumes that every smolt survives and is harvedtecccount for the fact that many
smolt die, the figure must be adjusted by the ayeraortality rate for the IP. This
ensures that smolt cost attributed to harvestedmsabears the costs associated with
smolt that do not survive to harvest. Continuirithwhe same example, if the
mortality rate is 10%, the final smolt cost is 1MOK/kg divided by 0.9 (i.e. 1.0 less
0.1), that is, 1.55 NOK/k§'*®

"4 [[xx.xxx.xx]] Comments on the Information Note @wost of Production, 16 March 2005, pages 2-3 (Hxhib

NOR-[[xX]]); [[xx.xxx.xX]] Post-Hearing Brief, 22 udne 2005, page 7 (Exhibit NOR-[[xX]]); [[XX.xxX.XK]
Comments on the Provisional Disclosure, 27 May 2@@ges 6-8 (Exhibit NOR-[[xx]]); and [[XX.xxX.xx]]
Comments on the Definitive Disclosure, 8 Novemb@0%, pages 2 and 5-6 (Exhibit NOR-[[xx]]).

5 1xx.xxx.xx]] Comments on the Definitive Disclosir8 November 2005, page 5. Exhibit NOR-[[xx]].
748 Questionnaire reply from [[xx.xxx.xx]], SectionZ4 and F-2.5. Exhibit NOR-[[xx]]. In order to miirm
the outcome of its proposed allocation methodol@gpgcribed above), [[xx.xxx.xx]] pointed out to tAE that
its approach approximated the result that “inteijyshould be expected”. It noted that the avemageith time
for salmon in sea-water is approximately 18 monfhisus, the number of salmon harvested during m&2th
period, generally, represents about two thirddiefennual smolt production. In keeping with thike rof
thumb, it noted that its claimed adjustment wasagmately two-thirds of the total smolt cossee
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o [[xx.xxx.xx]] proposed that the smolt cost shouklllased on “an auditor-approved
proportional number of smolt per produced kg duthegIP”"*" Like the
[[xx.xxx.xx]] method, this approach is based on thuenber of smolt needed to
produce the salmon harvested, taking into accdentrtortality rate. The total
number of smolt is divided by the weight of thevested salmon, to give a number of
smolt per kg produced. That number is multipligdhe cost per smolt during the IP.
In practice, although expressed in more complictgads, this approach is

essentially the same as [[xx.xxx.xx]].

1000. Both of these approaches provide a means of alhgctiie smolt costs incurred in the

IP in relation to the salmon produced in the IP.

1001. The EC failed to apply any allocation method andyath cases, included the full cost
incurred in the IP. The EC failed to explain whygjected the proposed allocation methods.
It also gave no explanation, with respect to eittmpany, in either the Provisional or the

Definitive Regulation for its failure to make aroglation of the smolt costs related to salmon

produced in the IP. The issue is not even mentione
1002. In the definitive disclosure for [[xx.xxx.xx]], thEC stated:

We have taken note of your disagreement with theltstosts as assessed
by the Commission. With a view to your argumemis #or reasons of

[[xx.xxx.xx]] Comment on the Information Note on §t@f Production, 15 March 2005, point 2, page 2.
Exhibit NOR-[[xx]].

In the definitive disclosure, the EC asserted fixatxxx.xx]] had made two arguments in support of
the smolt cost adjustment: first, the quantity mb# produced was larger than the quantity of salfmarvested;
and, second, that the IP constitutes 12 monthsfdalie 18-months growth cycle of smolt in the s@he EC
said “it is not clear how these two explanatioriateeto each other and whether they come downetadime
conclusion.” Thus, partly because the EC did mateuistand the two explanations, it refused to naadkecost
allocation. SeeDefinitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex II. Exhibit NOR-[[xX]].

The EC mischaracterizes [[xx.xxx.xX]] argumentsdagse [[xx.xxx.xx]] didnot purport to present two
alternativeallocation methods. [[xx.xxx.xx]] insisted in sibmissions of 15 March and 27 May that the
approach first proposed in the questionnaire resp@ras correct (described above). For example, in
concluding its 27 May submission on this issuex.ffxx.xx]] stated that its approach was “the oafypropriate
[allocation] method” ([[xx.xxx.xX]] Comments on therovisional Disclosure, 27 May 2005, page 6. Bithi
NOR-[[ xx.xxx.xx]], original underlining). In angvent, the EC reduces the investigative duty aiahority to
a nullity if it can simply refuse to make an alltoa of costs because it professes not to undetstgoroducer’s
arguments. The EC fails, thereby, to “conside€’ skraightforward evidence presented on cost adltmta
"7 xx.xxx.xx]] Comments on the Information Note @wst of Production, 16 March 2005, page 2, with
enclosures. Exhibit NOR-[[xX]].
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consistent treatment of all exporters concerndad,abnsidered to refer to
the full smolt actually incurred in the

1003. The EC made a similar statement in [[xx.xxx.xx]fid#ive disclosure, also

emphasizing the importance of “consistent treatfé&fit

1004. The EC’s reason for refusing to make an adjustrokoosts is, therefore, the need for
consistent treatment. In other words, the EC aated that, because it refused to allocate
smolt costs for some companies, it must also refusdocate them for [[xx.xxx.xx]] and

[[XX.XxX.XX]].

1005. This reasoning is flawedrirst, the ECdid make an adjustment for a company that
increased the production of smolt during the IReically, [[xx.xxx.xx]] increased the
level of its smolt production during the IP undeuirf new farming licenses, stating that the
extra smolt would be harvestable as salmon aftecltise of the IP>° The company
excluded the costs associated with this increasedt production, without objection by the
EC. Thus, the EC’s asserted “consistent treatmaEntbmpanies is factually inaccurate
because the costs associated with increased srodligtion were included for [[XX.XxX.xX]]

and [[xx.xxx.xx]], but were excluded for [[xx.xx».

1006. Secongconsistent treatment of investigated companiesg®rtant solely when the
companies are in a similar situation. When comgmare not similarly situated, consistent
treatment may well be wrong. As [[xx.xxx.xx]] objed, the EC’s refusal to allocate smolt
costs between current and future producéissumeshat — like [[xx.xxx.xx]] and
[[xx.xxx.xx]] — all other investigated companiesthiacreased the level of smolt production
during the IP”>* However, the EC provides no explanation of hosvfttts in the record
support this assumption. In fact, to Norway’s kilexge, not all companies increased the
level of smolt production in the IP and, thereforet all companies were in a similar

situation to [[xx.xxx.xx]] and [[xX.xxx.xx]].

1007. Third, even if the EC treated all companies consistdgtipd non, there is no virtue

to an investigating authority being consistentlpmag. An authority cannot do what it likes

8 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex 2. Exhibit NOR-[[xx]].

9 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex 2. Exhibit NOR-[[xx]].

50 Questionnaire reply from [[xx.xxx.xx]], SectionZE9, page 34. Exhibit NOR-[[xx]].

1 xx.xxx.xx]] Comments on the Definitive Disclosir8 November 2005, page 5. Exhibit NOR-[[xx]].
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when calculating the COP, subject only to pihevisoit treats companies consistently.
Instead, the authority must respect the obligatioriee Anti-Dumping Agreemergoverning
the calculation of the COP. Thus, even if the BGsistently failed to allocate smolt costs in
relation to production levels, it would not theretmymply with the disciplines in Articles 2.2
and 2.2.1.1.

1008. Under Article 2.2, the COP must be calculated fowds that are produced and sold
during the IP; costs relating to the productiomobds that will be sold in future periods are
not relevant to the comparison. Accordingly, undigicle 2.2.1.1, where costs relate partly
to production that will occur in future periodsetauthority must allocate to the IP the
portion of the costs relating to production in thatiod. In deciding on the proper allocation
method, Article 2.2.1.1 requires the authority ¢orisider all available evidence on the
proper allocation of costs”. In paragraph 801,Wy noted that, iVS — Softwood Lumber
V, the Appellate Body stated that the term “considequires an investigating authority to
“reflect orf and to ‘weigh the merits 6fall available evidence”>* This calls for more than
merely “receiving” or “tak[ing] notice of evidencé®® This is essentialtty ensure that there

is a proper allocation of costs>*

1009. In this dispute, the EC failed to adopt any mettmtensure” a “proper” allocation of
smolt cost in relation to the production and sdlsadmon in the IP. Instead, it simply treated

all the smolt costs as if they related to productiothe IP, when in fact they did not.

1010. The EC also failed to “consider” evidence submitigd[xx.xxx.xx]] and

[[xx.xxx.xx]] on the proper allocation method. TRE's reasoning gives no indication that it
reflected upon or weighed the merits of the methadst was required to do. Instead,
without consideration, the EC summarily dismissesigroposals purportedly because of the
need for consistent treatment. Rejecting the palloecause of the perceived need for
consistency provides no assessment of the meriteeddllocation method at all. If all
companies were, indeed, in the same situatiorE@eould have acted with perfect

consistency by adopting one of the allocation ma@sharoposed by [[xx.xxx.xx]] and

52 pAppellate Body Report)S — Softwood Lumber, Wara. 133. Emphasis added.
53 Appellate Body Report)S — Softwood Lumber, Wara. 133. Emphasis added.
>4 pppellate Body Report)S — Softwood Lumber, Yara. 134. Emphasis added.
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[[xx.xxx.xx]]. Thus, an explanation based on tleed for consistency does not suffice to

demonstrate that the EC properly considered thaeece submitted on cost allocation.

1011. The EC violated Article 2.2.1.1 because it failecconsider available evidence on

cost allocation and also because it failed to naakallocation of smolt costs.

(i) [[Xx.xxx.xX]]

1012. A similar issue also arises for [[xx.xxx.xx]]. @alculating [[xx.xxx.xx]] COP, the

EC refused to exclude a cost of [[xx.xxx.xx]] NO#Kcurred in September 2004, the last
month of the IP, in connection with the purchaseroblt that were delivered to [[xX.xxx.xx]]
in October 2004, after the IP had clog&t The purchase of this smolt is plainly not related
to the production and sale of salmon during thbdPause these smolt were put in the sea
after the IP, and were only harvested in August20Dhese costs cannot, therefore, be part

of the cost of producing salmon during the IP.

1013. Similarly, [[xx.xxx.xx]] requested the exclusion approximately [[xx.xxx.xx]] NOK
from its smolt costs that was earned from salesvailt to unrelated customers at arm’s
length prices. By refusing this adjustment, theii€luded in its COP the cost of producing
these smolt but refused to deduct the revenue e@&rom sale of the smolt. As a result,
[[xx.xxx.xx]] smolt costs are overstated by thetsasincurred in producing the smolt that
were sold during the IP. In other words, [[xX.x%q] smolt costs include the additional

costs of producing smolt that were purchased bglated customers?

1014. In US - Softwood Lumber, Yhe United States reduced the investigated coiapan
costs of production the value of a by-product (wadops from wood processing). The
disagreement between the parties in that disputduwed around the proper valuation of that
by- product. However, there was no disagreemexttttie cost of production had to be
reduced by some amount to reflect the costs induar@roduce and sell the by-prod(itt.
This is consistent with the fact that the entireftyhe costs of production was not incurred to

produce the like product.

5 [[xx.xxx.xx]] Comments on the Provisional Disclasyu27 May 2005, page 8, adjustment 1.c. ExhilRN

[Pxx]].
58 [xx.xxx.xx]] Comments on the Provisional Disclasyu27 May 2005, page 8, adjustment 1.d. ExhilRN

[xx]].
7 Appellate Body Report)S — Softwood Lumber, Wara. 165.
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1015. The same holds true where an enterprise producepanfor the production of the
like product and also sells a portion of its praducof that upstream product as a separate
line of business. In that case, in calculatingdbst of producing the upstream product for
use as an input for the like product, Article @2heAnti-Dumping Agreememequires the
authority to take into account the fact that aiporbf the total cost of producing the
upstream product is attributable to the volumehat product that was sold to unrelated

customers.

1016. In this dispute, the EC refused to do so. Its sgdor refusing [[xX.xxx.xX]]
adjustments on this issue is that they were baséahfiormation that was not verified on the
spot.” The chronology of the investigation shotattthe EC’s inability to verify these costs
on the spot lies with the EC, and not [[xx.xxx.xx][o recall, the questionnaire response was
filed at noon on 3 January 2005. In that respdjfeexxx.xx]] did not include the two smolt
adjustments of [[xx.xxx.xx]] NOK in its COP becausé€id not consider them to be part of
its cost of producing salmon during the IP. [[@xxXx]] verification took place on 10 and 11
January 2005, just one week after the submissidheofluestionnaire response. The EC did
not send [[xx.xxx.xx]] any notice informing the cpany of further information that it
needed to verify, as it “should” have done undédicke 6.7 and Annex |, paragraph 7, of the
Anti-Dumping Agreement

1017. [[xx.xxx.xx]] became aware that its reported COPswejected by the EC solely on
receipt of the Information Note on Cost of Prodoicfion 8 March 2005. It responded on 16
March 2005, explaining that the [[xx.xxx.xx]] NOKas not part of its COP? It provided a
statement from its auditor that was submitted ®ER on 18 March 2005. [[XX.XxX.XX]]
continued to insist on this issue throughout treeeedings™® In the provisional disclosure,
in April 2005, the EC declined to examine [[xx.xxx}] claims regarding these smolt costs,

stating that they would:

8 [[xx.xxx.xx]] Comments on the Information Note @wost of Production, 16 March 2005, page 2, adjustme

1. Exhibit NOR-[[xx]]. The discussion of these a@trcosts took place under the rubric of “non-satimo
adjustments”.
9 [xx.xxx.xx]] Comments on the Provisional Disclesyu27 May 2005. Exhibit NOR-[[xx]].
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... be re-examined at the definitive stage oncehallrequired information

has been collected. If extra information is regdifrom your company

we will inform you!®°

1018. The EC never requested any further informationnaigg these smolt costs. To
Norway’s knowledge, the EC never took any furtheps to verify the accuracy of the
information regarding [[xx.xxXx.xX]] smolt costs. €Y, in the definitive disclosure, the EC
rejected the smolt cost adjustment because themiattton was not verified at the on-the-spot
verification in January 2005. It is contradictdoy the EC to state, in April 2005, that it will
re-examine a claimed adjustment when the neces¥arynation has been collected and then
reject the claim, after failing to conduct furthievestigation, because information relating to

the claim was not verified in January 2005.

1019. As a legal matter, the EC’s position that it wastked to reject [[xx.xxx.xx]]
information on smolt costs simply because it wasveafied on-the-spot is incorrect. The
panel inUS — Steel Plataoted that investigating authorities ai obliged to verify
information on-the-spot, provided they satisfy tlsetaes as to the accuracy of the

information/®?

1020. The on-the-spot verification is also not the latese for submission of information,
as suggested by the EC. Rather,Ah&-Dumping Agreemeratffords interested parties the
opportunity to submit information after the verd#ton, for example, to clarify their initial

response, provided that does not pose undue diféisdor the investigating authority?

1021. In the context of this investigation, the EC plgidid not have any difficulties using
and verifying information received after March 20@hen [[xx.xxx.xX]] sent the further
information justifying its initial exclusion of thisvo smolt costs from its COP. Norway notes
that, after the provisional determination in A@@d05, the EC, by its own admission,
“continued to seek all information it deemed neagg$or the purpose of its definitive

findings”. It also stated thatafter the imposition of provisional measuradditional on-

%0 provisional Disclosure to [[xx.xxx.xx]], 22 ApriAnnex Il, page 2, last paragraph. Exhibit NORX[[x
The smolt costs were claimed by [[xx.xxx.xx]] asadditional “non-salmon” deduction, under “Adjustmé”,
because they were not related to salmon produdtioimg the IP.

51 panel reportyS — Steel Platdootnote 67.

%2 g5ee, for exampléynnex |1, para. 3, of thAnti-Dumping Agreement
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spot visits were carried out at the premises af [Sommunity users and associations of

Community users*®?

1022. Additionally, on 16 November 2005, the EC itseljuested further information on
the level of the MIPs, following claims from EC pessors. On 13 December 2005, the EC
issued an information note on the MIPs, stating:

In the light of the comments received [in replythe request of 16

November 2005], the Commission services deepereethtiestigation by

verifying and cross-checking all the informatioradable...”®*

1023. Thus, many months after the verification of [[xxoxx]], the EC: (1) actively

solicited further information from interested EQes; (2) conducted on-the-spot
verifications of information at the premises of pf@cessors; and (3) used that information to
increase the level of the MIPs. This may be cattichwith the EC’s failure to take any steps
to verify [[xx.xxx.xx]] smolt costs — despite itsva statement that it would seek “extra
information” on this issue if necessdf.

1024. In these circumstances, the EC cannot reject irdtiom from [[xx.xxx.xx]] that was
submitted in March on the grounds that it was resified in January. [[xx.xxx.xx]] reacted
in expeditious fashion to the EC’s disclosure wheliscovered that the EC had adjusted its
reported costs. The information submitted wasfiaddlie and, indeed, if the EC had treated
[[xx.xxx.xx]] as it treated EC interests, it wouive verified the information.

1025. For these reasons, the EC’s justification for idahlg the [[xx.xxx.xX]] NOK in
[[xx.xxx.xx]] COP is without foundation. That suisinot part of the company’s cost of
producing and selling salmon during the IP, undeick 2.2 of theAnti-Dumping
Agreement

(i)  Conclusion

1026. The EC made improper adjustments to the smolt ¢osthree sampled producers.
For [[xx.xxx.xx]] and [[xx.xxx.xx]], the EC simplyreated all the smolt costs as if they

%3 Definitive Regulation, para. 7. Emphasis added,

%4 |nformation Note from the Commission on the Defiré MIP, 13 December 2005. Exhibit NOR-[[xX]].
% provisional Disclosure to [[xx.xxx.xx]], 22 Apriinnex Il, page 2, last paragraph. Exhibit NORX[[xThe
smolt costs were claimed by [[xx.xxx.xx]] as an giddal “non-salmon” deduction, under “Adjustmerit 1
because they were not related to salmon produdtioimg the IP.
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related to production in the IP, when in fact tléy not. For [[xx.xxx.xx]], the EC
inappropriately included cost of smolt that wer¢ iputhe sea after the IP and were only
harvested in August 2005, long after the IP hactlemled; and it failed to exclude revenues
earned from the sale of smolt to unrelated padiesm'’s length prices. None of these smot
costs can, therefore, be part of the cost of priodusalmon during the IP.

F. The EC’s Improper Adjustments Relating to SG&A Cesor [[xX.xxX.xX]]

1027. In its definitive determination, the EC adjustexi|kxx.xx]] cost of production on the
pretext that the company had not properly allocée8G&A expenses to the product
concerned. The EC specifically noted that [[xx.xx}] SG&A expenses did not reflect a
higheramount for sales made to unrelated domestic ces®than for sales made to a
related trading company, [[xx.xxx.xx{f® Based on this claim, the EC devised an alteraativ
method for computing the [[xx.xxx.xx]] SG&A cost3.his method added [[XX.XxX.xX]]
NOK/kg WFE in SG&A costs to [[xx.xxx.xx]] reportecbsts,increasing the company’s costs
by nearly[[xx.xxx.xx]] percent The EC’s method yielded a result for SG&A cdbkts was

seven times higher than the reported SG&A costs.

1028. In choosing to reject [[xx.xxx.xX]] reported SG&Aenses in favor of expenses
computed under its own methodology, the EC faitetheet the standard of “any other
reasonable method” under Article 2.2.2 of Ari-Dumping AgreementThe EC’s method
of computing [[xx.xxx.xx]] SG&A expenses resultedthe double counting of a substantial
portion of the company’s reported COP for salmbtoreover, the method did not in any
way address the issue for which the EC stateddirégcted [[xx.xxx.xx]] SG&A costs, i.e.,
that [[xx.xxx.xx]] SG&A costs were not higher fooohestic sales to unrelated customers

than for sales to related customer, [[XX.XXX.XX]].

0] [[xx.xxx.xx]] Reported its Full SG&A Expenses fdrd IP

1029. In responding to the EC’s anti-dumping questioradjxx.xxx.xx]] reported salmon
COP data that included, among other costs, amepetsfically designated as
“Administrative cost” and “Sales and marketing ctd&f With respect to administrative
costs — that is, the “G&A” portion of the companySG&A” expenses — [[XX.XXX.XX]]

7% Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, Annex 2, point 2.1. Exhibit NOR-[[xx]].
57 Questionnaire reply from [[xx.xxx.xx]], 3 Janua@905, Attachment 8 at worksheet [[xx.xxx.xx]]. Hhbin
NOR-[[xx]].
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reported an average cost of [[xx.xxx.xx]] NOK/kg W FRwvhich was calculated by dividing
the company’s actual G&A expenses by the quanfisabmon harvested during the IP.
[[xx.xxx.xx]] later revised its average SG&A costs[[xx.xxx.xX]] NOK/kg WFE as a result

of corrections identified by the company during B@'s verification proces&?

1030. With respect to its G&A expenses, [[xx.xxX.xX]] edtin its questionnaire response
that [[xx.xxx.xx]], the parent company, conductbd administrative functions for all
companies in the group. Under the [[xx.xxx.xx]fmal accounting system, the costs
associated with these functions were allocated grtive companies in the grody.
[[xx.xxx.xx]] reported G&A expenses, therefore,leeted its actual allocated share of the
actual G&A expenses incurred by [[xx.xxx.xX]], &corded in the audited accounts for the
IP.

1031. For selling expenses — that is, the “S” portioth&f company’s “SG&A” costs —
[[xx.xxx.xx]] reported an average expense of [[xxxx]] NOK/kg WFE. [[XX.xxX.XX]]
explained in its questionnaire response that, duhie 1P, all of the company’s salmon was
sold to [[xx.xxx.xx]], the sales company for th&}{[xxx.xx]]. [[xx.xxx.xx]] further
explained that [[xx.xxx.xx]] then re-sold the mafgrof the salmon to a related trading
company, [[xx.xxx.xx]], which was responsible fasth domestic and export sales of the
company’s salmon. [[xx.xxx.xx]] sold the remainipgrt of [[xx.xxx.xx]] salmon to
unrelated domestic market customers. A signifigamtion [[xx.xxX.xx]] domestic market

sales to unrelated customers were of inferior guatimon’’®

1032. In the normal course of operations, [[xx.xxx.xxjjoiced [[xx.xxx.xx]] for the costs
that [[xx.xxx.xx]] incurred in administering [[xxxx.xx]] salmon sale§’* Thus, the selling
expenses reported by [[xx.xxx.xX]] reflect the attamounts for selling services invoiced to
the company by [[xx.xxx.xx]] during the IP, dividéy the quantity of salmon harvested

during the period’?

%8 [[xx.xxx.xx]] Comments on the Information Note @wst of Production, 16 March 2005, Annex 4, page 1.

Exhibit NOR-[[xx]].
%9 Questionnaire reply from [[xx.xxx.xx]], 3 Janua905, Section A-3-6. Exhibit NOR-[[xx]].
"0 Questionnaire reply from [[xx.xxx.xx]], 3 Janua@905, Section L-1-1. Exhibit NOR-[[xx]].
"1 Questionnaire reply from [[xx.xxx.xx]], 3 Janua905, Section E-1-2. Exhibit NOR-[[xx]].
72 [Ixx.xxx.xx]] selling costs were reported sepahate the EC.
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1033. The starting-point for the EC’s analysis was, thanes that [[xx.xxx.xx]] reported
costs included an amount for SG&A expenses. Thrpenses were taken directly from the
company’s normal audited accounting records, maiathin accordance with Norwegian
GAAP; they also reflected the auditor-approvedcatmn methods for selling expenses,
administrative expenses, and other inter-compastscthat were routinely used by the
companies in the [[xx.xxx.xx]]. Article 2.2.1.1sal stipulates that “costs shall normally be

calculated on the basis of records kept by the m&por producer under investigation”.

(i) The EC Rejected [[xx.xxx.xx]] Reported SG&A Expesse

1034. The EC conducted an on-the-spot verification ok Jfxx.xx]] reported cost data on
17 to 19 January 2005. There is nothing in thenegof this case to suggest that the EC
expressed any concerns with respect to [[xx.xx}.sodthod of computing its SG&A
expenses, either before or during verification.v@&theless, the EC rejected the company’s

SG&A expenses, stating as its reasons the following

SGA costs were not reported in the format requesteplarticular, no
break-down was given on SGA relating to total twero product
concerned sold on the domestic market and for ¢xfmorelated and
unrelated customerg®

1035. [[xx.xxx.xx]] responded stating that it could natderstand the reasons for rejection.
Nor could it comprehend the alternative formula tha EC devised to calculate SG&A
costs. [[xx.xxx.xx]] noted that, when this formwes applied to the figures in [[xX.xxx.xx]]
2004 accounts, instead of the figures in the 2@@8unts, it yielded aegativeSG&A

expense ratio of approximately [[xx.xxx.xx]] perternn other words, in some circumstances,
the EC’s illogical formula suggested that a compa®G&A activities actually reduced its

costs.

1036. In its provisional determination, the EC stated,thdnile it had not changed its
assessment of [[xx.xxx.xx]] SG&A expenses in “pipie,” it had nonetheless revised its

method for calculating those expenses. Specijictle EC explained that:

The principles of assessing SGA have not changegbaced to the
methodology set out in the information note. Howrewn order to
allocate SGA to domestic sales to unrelated customesassessment was

"3 Information Note on Cost of Production to [[xx.xxx]], 8 March 2005. Exhibit NOR-[[xx]].
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made on the basis of the turnover ratio of unrdlatdes against total
sales. Details are contained in spreadsheet “S@WIif". In effect, the
total amount of SGA incurred was allocated to watesl sales only. For
the purpose of determining provisional measuras,isiconsidered a
reasonable estimate of SGA incurred on domestésdalunrelated
customers/*

1037. In commenting on the determination, [[xx.xxx.xxfan explained that its reported
SG&A expenses consisted of thetual SG&A expenses of the company as recorded in its
audited financial statements, and explained whyrthier, [[xx.xxx.xx]] reiterated that the

EC’s methodology resulted in tigple counting of many of [[xx.xxx.xx]] cost&.>

1038. For the definitive determination, for a third tintee EC modified its reasons for
rejecting the company’s expenses as originally stibchand also its own methodology,

stating:

Selling, general and administrative costs have beassessed on the
basis of “other operating expenses” borne by toegcompany. By
taking recourse to this approach, it is ensuretttieafull SGA incurred
are actually allocated on the product concernéds dlso noted that
normal value is constructed on the basis of SGAiegigle on domestic
sales to unrelated customers. This SGA shoulddieehthan the SGA
incurred for sales to related customers ([[xx.xx}x’"®

1039. Under the newest, and last, version of its calaatnethod, the EC used the 2003
and 2004 consolidated income statements of thexfboxx]] to compute a ratio ofdther
operating expensé$o “operating incomefor each of the two years. The EC then weight-
averaged the two ratios to derive a single rata taflected (in rough relation to the IP) 25
percent of the 2003 ratio and 75 percent of thet2@fo. The EC applied this single
weighted-average ratio to [[xx.xxx.xx]] salmon puation costs for the IP in order to derive
what the EC described in its calculations as “SE#xxx.xx]]).” ”’" The EC then added
the amount produced by this methodology to the @ms costwithout deducting the
amount{[xx.xxx.xx]] had already reported for SG&A costs

" provisional Disclosure to [[xx.xxx.xx]], 22 ApriAnnex 2, point 2.1. Exhibit NOR-[[xx]].

5 [[xx.xxx.xx]] Comments on the Provisional Disclasyu27 May 2005, pages 10 through 12. Exhibit NOR-
[Pxx]].

% Definitive Disclosure to [[xx.xxx.xx]], Annex 2,gint 2.1. Exhibit NOR-[[xx]].

""" SeeDefinitive Disclosure to [[xx.xxx.xx]], DMCOP Caldation at Worksheet, “Group results”. Exhibit
NOR-[[xx]].
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1040. In commenting on the definitive determination, [poxx.xx]] pointed out the fact that,
by basing its SG&A calculation on the consoliddtether operating expensesf the
[[xx.xxx.xx]], the EC had double counted a numbgcast items that were already included
as part of [[xx.xxx.xx]] reported costs for smd#ed, harvesting and other farming and

processing operatiod&®

1041. To demonstrate this, [[xx.xxx.xx]] provided an aygas of the bther operating
expensésreported in the 2004 consolidated income statéraefixx.xxx.xx]]. These were

the same expenses that the EC had used as p&arbein calculation of its SG&A expenses.
This analysis, the relevant portions of which a@vped in the table below, showed the
actual amounts ofdther operating expensesecorded on a consolidated basis by each of the
companies in the [[xx.xxx.xx]]. It also showed heach of those amounts had already been

accounted for in [[xx.xxx.xx]] reported cost of phaction for salmor’®

778
[
779

[xx.xxx.xx]] Comments on the Definitive Disclosyr8 November 2005, page 9. Exhibit NOR-[[xX]].
[[xx.xxx.xx]] Comments on the Definitive Disclosyr8 November 2005, Annex 1. Annex 2 of the letter
provides a statement from [[xx.xxx.xX]] externabéors, [[xx.xxx.xx]], affirming the accuracy of ¢h
information presented in the analysis. Exhibit N{DE]].
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Table 15: Other Operating Expenses fo[[xX.xxx.xx]]

[[XX.XxX.XX]]

Total “Other
Operating

Expenses” (NOK)

Reported in [[xx.xxx.xx]] Costs As:

[[XX.XxX.XX]]

[[Xx.xxx.xx]]

Administrative Cost

[[XX.XxX.XX]]

[[XX.XxX.XX]]

Sales and Marketing Costs

[[XX.XxX.XX]]

[[Xx.xxx.xx]]

Production Costs, Including Maintenance,

Insurance, Medicines, and Veterinary Cqgsts

[[XX.XxX.XX]]

[[XX.XxX.XX]]

Well-boat, Feed and Technical Services

[[Xx.xxx.xx]]

[[xx.xxx.xx]]

Harvesting Costs

[[Xx.xxx.xx]]

[[Xx.xxx.xx]]

Smolt Costg

[[Xx.xxx.xx]]

[[Xx.xxx.xx]]

Smolt Costg

[[XX.XxX.XX]]

[[XX.XxX.XX]]

Smolt Costs

[[XX.XxX.XX]]

[[XX.XxX.XX]]

Smolt Costs

[[XX.XxX.XX]]

[[XX.XxX.XX]]

Smolt Costs

[[Xx.xxx.xx]]

[[xx.xxx.xx]]

Not Included (Unrelated to Salmon

Production)

Total

[[xx.xxx.xx]]

1042. As further evidence that the EC’s SG&A adjustmemilzle counted a substantial part

of the company’s production costs, in its post-imggbrief, [[xx.xxx.xx]] provided an

analysis detailing each of the specific generajéecgccounts that comprised the 2004 “other

operating expensé$or each company in the [[xx.xxx.xx]]. [[xX.xxxx]] then showed how

the balance of each of those accounts had beeenby@ecounted for in the company’s

original reported production cost.

80 Segf[xx.xxx.xx]] Post-Hearing Brief, 18 November 2008nnexes 2 and 3. Exhibit NOR-[[xx]].
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(i)  The EC Did Not Provide an Adequate ExplanationRefection of
[[xXx.xxx.xx]] SG&A Costs

1043. Article 2.2.2 of theAnti-Dumping Agreememequires the authority to base SG&A
expenses on actual data pertaining to productidrsates in the ordinary course of trade.
The authority may resort to alternative calculatioethods set forth in that provision solely
where it is not possible to base SG&A expensesctumbdata. When the authority rejects a
company’s actual data, it must provide an adegesgéanation of why it did so and why it

resorts to information from a secondary source.

1044. The EC’s reasons for rejecting [[xx.xxx.xx]] repeuitSG&A costs related to the
company’ssellingexpenses, not igeneral and administrativexpenses. In particular, in the
definitive disclosure, the EC’s summarily stateddson” was that theelling expenses
incurred by [[xx.xxx.xX]] — [[xx.xxx.xx]] sales copany — to unrelated customers were not
sufficiently high by comparison with the sales easta related customer, [[xx.xxx.xXf*

The EC has failed to provide any explanation tqsuiits rejection of [[xx.xxx.xx]] reported

general and administrativeosts.

1045. To recall, the reported G&A costs were those inedityy the parent company and
charged to [[xx.xxx.xx]] on the basis of an audiémproved allocation method. Moreover,
the G&A costs incurred by the parent company weyejefinition, “general” in character
and did not vary depending on the purchaser of fpxxx]] salmon. There was, therefore,
no reason for EC to reject this portion of [[xx.xxx]] costs. This portion of the costs
amounted to [[xx.xxx.xx]] NOK/kg WFE. The EC coutdt simply disregard [[XX.XxX.XX]]
reported G&A costs, which were based on actual, dathout a statement of the reasons for

rejection.

1046. With respect tsellingexpenses, the EC provide an explanation thabseiquate. In
its explanation, the EC failed to identify any sfieselling functions undertaken by
[[xx.xxx.xx]] that would have contributed to a défience in the amount of expenses incurred
for sales transactions to related and unrelatetioess. The EC simplgssumedhat the
selling expenses to unrelated customers shouldgbeh In fact, [[xx.xxx.xx]] method of

reporting an actual IP-average sales and marketstg forall salmon sales made through

81 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&@005, Annex 2, point 2.1. Exhibit NOR-[[xx]].
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[[xx.xxx.xx]] provided a reasonable and accuraféertion of the company’s sales activities

to all customers, both related and unrelated.

1047. In fact, although [[xx.xxx.xx]] was the only samglproducer for which the EC
rejected the company’s method of computing SG&Aegges on an average per-kilo basis, it
was not the only company that relied on this methagly. Other producers, including
[[xx.xxx.xx]] and [[xx.xxx.xx]], with sales to reked and unrelated purchasers followed this
same average-cost approach in order to calculatentypselling expenses, but also G&A
expense$® Indeed, [[xx.xxx.xx]], a company that was alstated to [[xx.xxx.xx]] and

which, like [[xx.xxx.xx]], had sales both to [[xxx.xx]] and to unrelated customers in the
domestic market, reported its SG&A costs on anaeper-kilo basi§€® The EC never
guestioned the accuracy of [[xx.xxx.xx]] SG&A datethis regard. The EC, therefore,

treated [[xx.xxx.xx]] in a discriminatory fashiowjthout justification or explanation.

1048. In sum, the EC failed to provide any reasons ferrthection of [[xx.xxx.xx]]

reported general and administrative expenses,ailedl fto provide adequate reasons for the
rejection of the company’s selling expenses, alwbich were based on actual data. The EC
did not, therefore, establish that it was entitiethave recourse to the alternative calculation
method under Article 2.2.2 of thenti-Dumping Agreement

(iv)  The EC Did Not Use a “Reasonable Method” in Commpuf[xx.xxx.xx]]
SG&A Expenses

1049. Where SG&A expenses cannot be determined on the diaactual data pertaining to
sales in the ordinary course of trade, Article 2 &.theAnti-Dumping Agreemerqrovides

the following three alternative methods:

) the actual amounts incurred and realized by therapor producer in
guestion in respect of production and sales irdthraestic market of the

country of origin of the same general categoryrotipcts;

82 Questionnaire reply from [[xx.xxx.xx]], 3 Janua@905, Section F-2.4 and 2.5. Exhibit NOR-[[xx]].
Questionnaire reply from [[xx.xxx.xx]], 3 Januar@@5, Section F-2, question 8. Exhibits NOR-[[xX]].
83 Questionnaire reply from [[xx.xxx.xx, ]] 3 Janua2@05, Section F-2, question 10 and Attachment 4.
Exhibits NOR-[[xx]].
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(i) the weighted average of the actual amounts incianeldrealized by other
exporters or producers subject to investigatioregpect of production and

sales of the like product in the domestic markehefcountry of origin;

(i)  any other reasonable method, provided that the atfouprofit so
established shall not exceed the profit normalgfized by other exporters or
producers on sales of products of the same gecatiedory in the domestic

market of the country of origin.

1050. The methodology adopted by the EC to calculate.fpx xx]] SG&A costs is set
forth in paragraph 1039 above. As Norway undedsat) that methodology is not based on
either of the first two possibilities in Article22(i) and 2.2.2(ii) and must, therefore, meet

the standard of an “other reasonable method” ircker2.2.2(iii).

1051. The EC’s method, however, fails to respect theirequents of “reasonableness” for
three reasonskirst, it involves a substantial double counting of [px&x.xx]] costs;second

to compound the double counting, the method ald®tfatake into account the SG&A costs
already reported by [[xx.xxx.xx]]; anthird, the method does not address the perceived
deficiency identified by the EC as the reason &ecting [[Xx.xxx.xx]] own reported SG&A
expenses, namely, the failure to report higher S@%penses for sales to unrelated domestic
market customers.

1052. The double counting of [[xx.xxx.xx]] costs throutiie EC’s adopted SG&A
calculation method occurs in the following instascEirst, as explained above,

[[xx.xxx.xx]] reported costs included [[xx.xxx.xX[JOK/kg of G&A expenses and
[[xx.xxx.xx]] NOK/kg of selling expense€* Although the EC rejected these costs, itruitl
exclude them from the calculation of [[xx.xxx.xXJJOP. Furthermore, the alternative
method for calculating SG&A costs also includedstheame amounts, which were therefore

double counted.

1053. As shown in the table in paragraph 1041, in itswakion of the additional SG&A
costs, the EC included the full amount oftfer operating expensescurred by
[[xx.xxx.xx]] and by [[xx.xxx.xX]] during the year003 and 2004. For 2004, this is

84 Seeparas. 1029 and 1031 above.
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demonstrated in the table above taken from [[xxxx} post-definitive comments. The
table shows the total amount of 20@tHer operating expensescluded in the EC’'s SG&A
ratio calculation for that year, namely [[xx.xxx]JkNOK. Of this amount, the first listed
item, [[xx.xxx.xx]] NOK, was incurred by [[xx.xxxx]] for administrativeservicegrovided
to all companies in the [[xx.xxx.xx]], includingx{k.xxx.xx]]. The second listed item,
[[xx.xxx.xx]] NOK, was incurred by [[xx.xxx.xX]] fo thesales and marketing services

provided to [[xx.xxx.xx]] during that year.

1054. As [[xx.xxx.xX]] explained to the EC, [[xx.xxx.xx]had already included a portion of
these costs in its reported amounts for G&A cd$ts.kxx.xx]] NOK/kg) and for selling
costs ([[xx.xxx.xx]] NOK/kg) . The EC, thereforagcounted for the same expenses twice in

[[Xx.xxx.xX]] costs.

1055. Thesecondnstance of double counting relates to ththér operating expensethat
were incurred by [[xx.xxx.xx]] itself. For 200%he table in paragraph 1041 shows that these
costs totaled [[xx.xxx.xx]] NOK for the year (thirtem). The table notes the fact that
[[xx.xxx.xx]] accounted for the amount of these tsascurred during the IP in various
categories of the company'’s reported salmon praalucosts, including maintenance costs,

insurance, medicines, and veterinary costs.

1056. As part of its SG&A calculation method, howeveg &C included in its 2003 and
2004 SG&A ratios for the consolidated [[xx.xxx.xtHe full amount of [[xx.xxx.xx]] 6ther
operatingexpenses.” At the same time, the EC did not makadgustment to exclude the
“other operating expensethat were already contained in [[xx.xxx.xx]] reped COP. The
EC’s method of computing SG&A expenses thereforghtbcounts a portion of

[[xx.xxx.xx]] “ other operating expensedbecause these costs had already been accouamted f

in the company’s reported cost of production.

1057. Thethird instance of double counting arises with respeth@éacompany’s purchase
of production inputs from related suppliers in fpex.xxx.xx]]. During the IP, [[xX.xxX.xX]]
purchased smolt, feed, and well-boat and harvesengces from various companies within
[[xx.xxx.xx]]. These transactions were conductédran’s length transfer prices that already
covered all costs incurred by the related suppl@npanies, including theother operating
expenseésincurred by those companies. The EC did not takee with the amounts paid by
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[[xx.xxx.xx]] for the production materials and ses that it purchased from its related
suppliers, or with the fact that the prices chargedhose inputs compensated for the full

amount of costs incurred by the suppliers.

1058. However, under its SG&A calculation method, theiB€uded the bther operating
expenséesof each of the related supplier companies ircéigulation of SG&A ratios for the
years 2003 and 2004. This is demonstrated foyehae 2004 in the table above, which shows
that the EC included in its SG&A ratio calculatifam that year a total of [[xx.xxx.xx]] NOK

in “other operating expenseisicurred by [[xx.xxx.xX]] companies that supplistholt, feed,
and well-boat and harvesting services to [[xx.xx}{.xluring the IP’® The EC’s SG&A
calculation method, thus, counted the related seipplother operating expensesoth in

the cost of the purchased inputs and in the SG&Astaishent added by the EC to

[[Xx.xxx.xx]] cost of production.

1059. A method of accounting for SG&A expenses cannatdiesidered “reasonable”
where it results in such a substantial overstatémwies company’s costs through double

counting.

1060. Furthermore, the EC’s alternative calculation mdthtso fails to address the
perceived deficiency in [[xx.xxX.xX]] reported SG&#osts, namely the failure to distinguish
between selling expenses to related and unrelae®. Under the EC’s methodology, the
addition of the [[xx.xxx.xx]] ‘bther operating expense® [[xx.xxx.xx]] cost of production
does not serve to differentiate selling expensesried between the two categories of

customers.

(v) Conclusion

1061. The EC violated Article 2.2.2 of th&nti-Dumping Agreemenbecause it failed to
determine [[xx.xxx.xx]] SG&A costs on the basisasfual sales data submitted by the
company and because, in the alternative, it diduseta “reasonable method” to compute

[[Xx.xxx.xX]] SG&A costs.

8 The amount of [[xx.xxx.xx]] NOK includes the fotirto the penultimate listed items. For an unexgdi
reason, the EC also included in its SG&A ratio gkition for 2003 and 2004 thether operating expensesf
[[xx.xxx.xx]], a company with operations unrelated[[xx.xxx.xx]] salmon production.
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G. The EC’s Improper Adjustments Relating to CostsRiirchased Salmon for
[[XX.xxX.XX]]

1062. In calculating the margin of dumping for [[xx.xxx}, the EC included costs that the
company had incurred in purchasing salmon fromrptheelated salmon growers. In so
doing, the EC overstated the costs of the purchsakeaon to [[Xx.xxX.xX]] by [[XX.XxX.XX]]
NOK. [[XX.xXX.XX]].

1063. The facts are as follows. During the IP, [[xx.x%d] purchased salmon from other
farmers that did not have harvesting operatiorgaarghtering facilities. The salmon was
delivered live to [[xx.xxx.xx]] on an “ex-cage” biasat the other farmers’ growing sites.

[[xx.xxx.xx]] then transported the salmon to itstyng and packing facility.

1064. Although the salmon was delivered live, [[xx.xxx]kgaid the other farmers the
(higher) market price for slaughtered, packed, madutted (“HOG”) salmon.

[[xx.xxx.xx]] slaughtered and packed the purchasa&dhon and then sold it at tkameprice
that it had paid to the other farmers. [[xx.xx{]pocharged these farmers the market price for
the slaughtering and packing services it perforni@dk.xxx.xx]], therefore, profited from

the transaction by charging the other farmersherdaughtering and packing services
performed, not from the sale of the HOG salm&h.

1065. [[xx.xxx.xx]] paid [[xx.xxx.xx]] NOK to the other&rmers for live salmon and, as part
of the same transactions, charged these farmetsoffx xx]] NOK for the slaughtering and
packing services. Thus, the net purchase pritieeolive salmon — paid by [[xx.xxx.xx]] and
received by the growers — was not [[xx.xxx.xx]] NOwut rather [[xx.xxx.xxX]] NOK, that is,
the [[xx.xxx.xx]] NOK less [[xx.xxx.xX]] NOK. Loold at another way, Sinkaberg paid the
other farmers [[xx.xxx.xx]] NOK for live fish, puhased on an “ex cage” basis.

[[xx.xxx.xx]] then incurred the costs of harvestimuitting, packing and delivering the fish

for sale to downstream customers.

1066. In reporting its salmon production costs to the fxX.xxx.xx]] took the view that its
purchase of live fish was not part of its own saingoowing activities. The other farmers,
not [[xx.xxx.xX]], had incurred the growing costsdathe fish were delivered “ex cage”.

[[xx.xxx.xx]] did not, therefore, add the [[xx.xx%x]] NOK purchase price to its own farming

8 The salmon farmers, for their part, earned proéitating to their growing activities.
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costs for the IP and it did not include the qusraf the purchased salmon in its harvest
volume. For slaughtering and packing costs, [[xx.xx]] reported to the EC a figure that
includedall of its slaughtering and packing co&tsbut claimed a reduction for the
[[xx.xxx.xx]] NOK for the revenues received frometiother farmers for performing these
services on the purchased salmon. At verificatiba,circumstances surrounding the

purchased salmon were explained to the’EC.

1067. In its definitivedetermination, the EC disagreed with [[xx.xxx.x&{}d insisted that
the purchased salmon be included in the compan®B.CThe EC, therefore, added the
guantity of purchased salmon to [[xx.xxx.xx]] hasted quantity and made two adjustments
to [[xx.xxx.xx]] costs. First, the ECaddedthe full [[xx.xxx.xx]] NOK to the company’$ex
cage” growing costs, even though this sum reflectedribeket price oHOG salmon
Secondthe EC rejected [[xx.xxx.xx]] claimed adjustméait the reported slaughtering and
packing costs figure, adding back the [[xx.xxx.xX[PK that the company had deducted
from its reported costs for the revenues receieedlaughtering and packing the purchased

salmon. Thus, the total amount of the EC’s adjesinto [[xx.xxX.xx]] costs for the

purchased salmon was [[xx.xxx.xx]] NQEnd_nof[xx.xxx.xx]] NOK.”®® As a result, the
EC overstated [[xx.xxx.xx]] costs by [[xx.xxx.xXNOK.

1068. In making its adjustment, the EC ignored the fhaat f[xx.xxx.xx]] had paid the
market price foHOG salmonnot “ex cage” salmonand that — as part of the purchase
transactions — its purchase costs were offset pynpats of [[xx.xxx.xx]] NOK to cover the
services that transformed the salmon from “ex cagéiOG. Thus, when the [[xX.xxX.xX]]
NOK is taken into account, [[xx.xxx.xx]] “ex cagebst for the purchased salmon was just
[[xx.xxx.xx]] NOK. Thus, the EC has taken into acnt one part of the purchase

transactions, but ignored the other part.

1069. Under the EC’s approach, the [[xx.xxx.xx]] NOK tHptx.xxx.xx]] received for
slaughtering and packing activities is simply iggthras if this part of the transaction never
took place. The EC never explained why it took #pproach.

8That is, slaughtering and packaging for salmon grow[[xx.xxx.xx]] and for the purchased salmon.

88 [[xx.xxx.xx]] Comments on the Definitive Disclosir8 November 2005, pages 1-2. Exhibit NOR-[[xx]].
See also letter from [[xx.xxx.xx]] to the Commissio2) March 2006. Exhibit NOR-[[xx]].

B[ xx.xxx.xx]] NOK plus [[xx.xxx.xx]] NOK equals [kx.xxx.xx]] NOK.
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1070. The proper course for the EC, if it wished to imigithe purchased salmon in
[[xx.xxx.xx]] costs, was: (1) to add [[xx.xxx.xx[JOK to the company’s “ex cage” costs
because this is the net “ex cage” costs of thehmsed salmofi® and (2) add back in the
[[xx.xxx.xx]] NOK that [[xx.xxx.xx]] had originallydeducted from its slaughtering and
packing costs. This ensures that [[xx.xxx.xx]] tsa®flect simply the net cost to the
company of the purchased “ex cage” salmon. Thehased “ex cage” salmon is then treated
like the remainder of [[xx.xxx.xx]] “ex cage” salmpto which slaughtering costs of

[[xx.xxx.xx]] NOK/kg were added by the EC.

1071. The following table shows [[xx.xxx.xx]] reported sts for purchased salmon, the

EC’s adjustments and the correct adjustments:

Table 16: [[xx.xxx.xx]] Costs for Purchased Salmon

PURCHASED SALMON Reported EC Norway’s

(million NOK)

Costs

Approach

Approach

Adjustment to Growing Costs

[[xx.xxx.xx]]

[[xx.xxx.xx]]

[[Xx.xxx.xX]]

Adjustment to SlaughteringCosts

[[ xx.xxx.Xx]]

[[xx.xxx.xx]]

[[Xx.xxx.xx]]

Total Adjustment to Reported Costs

[[xx.xxx.xx]]

[[Xx.xxx.xx]]

“Ex Cage” Cost After Adjustment

[[XX.Xxx.XX]]

[[XX.XxX.XX]]

1072. The EC’s overstatement of [[xx.xxx.xx]] costs igtical because the company’s

margin of dumping was [[xx.xxx.xx]]. If [[xx.xxxX]] “growing’ cost for the purchased
salmon is correctly treated as [[xx.xxx.xx]] NO¥ and not as [[xx.xxx.xx]] NOK,
[[xx.xxx.xx]] margin disappears. In other wordsetEC’s determination that [[xx.xxx.xX]]

was dumping is based on an overstatement of thieo€psirchased salmon.

1073. The discriminatory treatment that [[xx.xxx.xx]] &@ged during the investigation is

worth noting. The disagreement over [[xx.xxx.xgtpwing costs for the purchased salmon

arose for the first time in th@efinitive Disclosure in November 2005. [[XX.XXX.xX. ]]

99 xx.xxx.xx]] NOK minus [[xx.xxx.xx]] NOK.

"I Namely, [[xx.xxx.xx]] NOK for growing and [[xx.xxxx]] NOK for slaughtering and packaging, yieldiag

total of [[xx.xxx.xx]] million NOK.
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1074. In the Note on Costs of Production in March 2001 & the Provisional Disclosure
in April 2005, [[xx.xxx.xx" ]].”> However, having included [[xx.xxx.xx]] in the sate —

with the knowledge that all its sales were to ateel company — [[xx.xxx.xx. {J>

1075. Following the Definitive Disclosure, [[xx.xxx.xxJpbjected to the adjustments,
recalling that the circumstances of the live salmporchases had been explained during
verification®* The company argued that the cost of live salmashmsed on an “ex cage”
basis should not be included in the company’s ebgtowing salmon and also that the
revenues the company earned on the sale of slaurghtend packing services for the
purchased salmon should be deducted from its césthe Definitive Regulation, the EC

failed to provide an explanation addressing thégeations.

1076. Under Article 2.2 of thé\nti-Dumping Agreemenif the EC wished to include the
purchased salmon in [[xx.xxx.xx]] costs of growisg/mon, it was entitled to include solely
the net costs that the company incurred to prodndesell the salmon. The EC was,
therefore, obliged to take into account that [[xxxX]] purchase costs of live “ex cage”
salmon were offset by payments made to [[xx.xxX.k] the sellers of the live salmon for

slaughtering and harvesting services.

H. Conclusion

1077. In conclusion, for all of the reasons set fortlthis Section, the EC incorrectly
determined normal value for six sampled producgmnbking improper adjustments to their
costs of production and SG&A, thereby violatingiélds 2.2 and 2.2.1.1 of thenti-

Dumping AgreementSpecifically, the EC made improper adjustmeelsting to:

. non-recurring costs;

. finance costs;

92 provisional Disclosure to [[xx.xxx.xx]], 22 Apr005, Annex Il (Exhibit NOR-[[xx]]). Seealso letter from
the Commission to [[xx.xxx.xx]], 10 March 2005. I&kit NOR-[[xx]].

%3 |nvestigated producers were invited to commertheriNote on Costs of Production; the provisional
disclosure; and the definitive disclosure. Fox[kxx.xx]], the EC refused to calculate a cost aiquction for
purposes of the Note and it refused to provideo&ipional dumping determination disclosing consiedc
normal value. [[xx.xxx.xx]] cooperated fully thrghout the investigation, offering information t@t&EC
within deadlines, when it was requested.

794 [xx.xxx.xx]] Comments on the Definitive Disclosir8 November 2005, pages 1-2. Exhibit NOR-[[xx]].
Seealsoletter from [[xx.xxx.xx]] to the Commission, 20 Mzh 2006. Exhibit NOR-[[xX]].
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. smolt costs;
. SG&A costs; and,
. the costs of purchased salmon.

1078. These adjustments increased the constructed noatue for the producers

concerned and, thereby, increased the individualpding margin determined for them.
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XIl. CONCLUSION

1079. For the reasons set forth above, Norway respegtfetuests the Panel to find that:

0] in its definition of theproduct under consideratigithe EC violated:

a. Articles 2.1 and 2.6 of th&nti-Dumping Agreemenbecause it
defined the product under consideration to incladange of products
that are not all “like”; in consequence, the E@almlated:

. Articles 5.1 and 5.4 of th&nti-Dumping Agreemeriity
initiating an investigation on the basis of a flawgroduct”

determination;

. Article 2.1 of theAnti-Dumping Agreemerity making
dumping determinations on the basis of a flawedipco

determination; and,

. Articles 3.1, 3.2, 3.4, 3.5 and 3.6 of tAeti-Dumping
Agreementbecause it examined injury to a domestic industry

defined on the basis of a flawed product deternonat

(i) in its definition of thedomestic industrythe EC violated:

a. Article 4.1 of theAnti-Dumping Agreemenbecause it impermissibly
excluded several categories of domestic producens the definition
of the domestic industry; in consequence, the G alblated:

. Article 5.4 of theAnti-Dumping Agreemenitecause it initiated
an investigation without establishing that an aggilon for
initiation was made by or on behalf of a propemfined
domestic industry; and

. Articles 3.1, 3.4 and 3.5 of thnti-Dumping Agreement
because it failed to make an objective examinatfanjury
with respect to a properly defined domestic induatrd
because it improperly engaged in sampling of theekiic

industry;



EC — AD Duties on Farmed Salm@S 337)

Norway’s First Written Submission — Pa@é 3

(i)

in its dumping determinatiqrthe EC violated:

a.

Article 6.10 of theAnti-Dumping Agreemenbecause it failed to
include in the sample the Norwegian producers aiporters with the
largest percentage volume of exports to the EC;

Articles 2.2 and 2.2.1 of thenti-Dumping Agreemenbecause it
failed to determine that below cost sales were naageices that did
not permit the recovery of costs within a reasoageriod of time;

Articles 2.2 and 2.2.1.1 of thenti-Dumping Agreemenbecause it
made a number of improper adjustments to the adgigoduction and
SG&A costs of a number of investigated producers;

Article 2.2.2 of theAnti-Dumping Agreemenbecause it failed to base
the amounts for SG&A costs and for profits on alctizdia pertaining

to sales in the ordinary course of trade becausieedbw volume of
the sales;

Article 6.8 and Annex 11(3) and 11(6) of thenti-Dumping Agreement
because it improperly used facts available to datex normal value
for one sampled company; and,

Articles 6.8 and 9.4, and Annex 1I(1), of tAati-Dumping Agreement

because it failed correctly to determine margindwhping for non-

sampled companies; in particular:

. Article 9.4, because, for “cooperating” non-sampled
companies, it failed to base its determinatiorhefweighted
average dumping margin on the definitive dumpinggims

determined for the sampled producers;

. Article 9.4, because, for “cooperating” non-sampled
companies, it failed to exclude a margin estabtsiing facts
available in its determination of the weighted ager dumping

margin;

. Article 9.4, because it incorrectly assigned to-sampled
companies that allegedly “did not cooperate orriimake
themselves known” the highest dumping margin esstaéxd for

a sampled producer;
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(iv)

(v)

(vi)

(Vi)

. Article 6.8 and Annex lI(1) because it had inappraie
recourse to “facts available” in establishing tlienging
margin for non-sampled companies that “did not evafe or

did not make themselves known”;

in its injury determinationthe EC violated:

a. Articles 3.1, 3.2 and, in consequence, 3.5 of&he-Dumping
Agreemenin its examination of the volume of dumped imports;

b. Articles 3.1, 3.2 and, in consequence, 3.5 of&he-Dumping
Agreementn its examination of price undercutting; and,

C. Articles 3.1 and 3.4 of th&nti-Dumping Agreemenin its evaluation
of price trends affecting EC producers;

in its causation determinatiqrthe EC violated:

a. Articles 3.1 and 3.5 of thanti-Dumping Agreemenbecause it failed
properly to assess the injurious effects of theiDistry’s increased
cost of production; and,

b. Articles 3.1 and 3.5 of th&nti-Dumping Agreemenbecause it failed
properly to assess the injurious effects of impoftsalmon from
Canada and the United States;

in its determination of theorm of the anti-dumping measuréise EC
violated:

a. Article VI:2 of the GATT 1994, and Articles 9.1,29.9.3 and 9.4(ii) of
the Anti-Dumping Agreemenby imposing minimum import prices
that exceed normal value and that are not limibetthé margin of
dumping; and,

b. Article VI:2 of the GATT 1994, and Articles 9.1,2and 9.3 of the
Anti-Dumping Agreemeity imposing fixed duties that exceed the
margin of dumping for certain producers;

in its conduct of the anti-dumping investigatjahe EC violated:

a. Articles 6.4 and 6.2 of tha&nti-Dumping Agreemenbecause it failed
to ensure an adequate opportunity for interestetiegdo see all non-
confidential information in the record of the intigation;

b. Articles 6.9 and 6.2 of th&nti-Dumping Agreemenbecause it failed
to inform the interested parties of the essendiels that formed the
basis for the decision to impose definitive antimghing measures; and,
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C. Articles 12.2 and 12.2.2 of thenti-Dumping Agreemenbecause it
failed to provide a reasoned and adequate exptamatisupport of its
findings and conclusions.

1080. Norway respectfully requests that the Panel reconthtieat the Dispute Settlement
Body request the EC to brings the contested meastareonformity with its obligations
under theAnti-Dumping Agreemerand the GATT 1994.

1081. In addition, Norway respectfully requests the Panehake use of its discretion under
the second sentence of Article 19.1 of the DSUuggssting ways in which the EC could
implement the recommendations and rulings of th8.DGiven the nature and scope of the
EC'’s violations of théAnti-Dumping Agreemerand of the GATT 1994, Norway believes
that the EC'’s the initiation of the investigati@amd the measures resulting from it, are
vitiated and deprived of legal basis. Consequehtbrway respectfully request the Panel to
suggest that the EC implement the recommendatiothsidings of the DSB by withdrawing
the contested measures.



