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NORWAY 'S REPLIES TO THE PANEL’S QUESTIONS
AFTER THE FIRST MEETING WITH THE PARTIES

15JANUARY 2007
A. PrRobUCTUNDER CONSIDERATION

Question 46 Where in the text of the ADA does Norway find the
asserted obligation to "determine” the product undeonsideration? Is
there a difference between the necessity to idgntlie product being
investigated, and an affirmative obligation to deteine the product
under consideration as defined by Norway?

1. The title of Article 2 of theAnti-Dumping Agreememequires an investigating
authority to make aDetermination of Dumpirfg To make a “dumping” determination, an
authority must make a determination with respe@ach of the constituent elements that
define “dumping”. These are: (1) thexXport pricé of (2) the ‘product under consideratién
which must be compared with (3) thedrmal valué of (4) the ‘like product. The term
“dumping” is merely a label that refers to the tesof a comparison of all these elements.

Absent a finding with respect to each of them, aniging” determination cannot be made.

2. Norway does not consider that there is any matdifedrence betweendentifying
and ‘determining the product under consideration. Instead ofehes words, the EC has
also used the vertsélect to describe the authority’s taskWhatever verb is used, it is
common ground between the Parties that an authoust take aactive stego define the

“product under consideration”.

3. In other instances, thenti-Dumping Agreemeratiso requires an authority to take an
active step — make a finding — that is not expyedstcribed as a “determination”. For
example, thégreementoes not expressly state that an authority mukeraadetermination

of: the 1ike product; the “domestic industry or the “export pricé. Nonetheless, an

authority must make findings with respect to eactihese elements because they are integral
to the dumping and injury determinations set famtArticles 2 and 3. In each case, under

theVienna Conventiarthe ordinary meaning of the treaty term impod#gyations that limit

! See, for exampl&C's First Written Submission (“FWS”), title of Swection 111.F (“Selection of the product
concerned”); and EC’'s FWS, para. 50 (“This is naage in which [...] out of a large number of contigs
models or types of a product, a few non-contigunoslels or types have been selected as togethetitating
the product concerned”).
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the discretion of the investigating authority. Then “product under consideration” is no

different.

4, In Norway’s view, under Article 2.1, an authorityust determine/identify/select “a
product” that allows an authority to maksiagle, overall “dumping” determinatiothat an
exporter is engaging idiscriminationin the pricing of “a product®. In the words of both
Article VI:1 and Article 2.1, discriminatory pricgnarises where “a product” is exported at
less than its” normal value. This wording accords with the dsuaderstanding that price
discrimination occurs where a particular produgirised differently in two markets. As a
result, if an authority identifies a group of pratiias a single “product under consideration”,
they must be like +e. “closely resembling” — so that a single “dumpirgtermination can

be made for them. Conversely, if products thahatdike are included in a single
investigation, a combined dumping determinatiannotreveal whether one, some or all of

the investigated products are “dumped”.

5. In the example we gave in our Opening Statemenaudmority combines cars and
bicycles(“certain vehicle¥ into a single product. To arrive at a singleemall dumping

determination, the authority must make an aggregmtgoarison of the prices of these
different products. However, aggregatecomparisorcannotdisclose whether only casse

dumped; or only bicycle®r both_cars and bicyclesNonetheless, if a Member could

combine these different products into a “singledqarct, it could impose anti-dumping duties
on both products, without establishing that bothiadeed dumped. A Member could
manipulate the product scope of an investigatioenable the imposition of duties on a
product that is not dumped, thereby depriving ettpgriMembers of the value of market
access concessiongNorway has provided a numerical example in paaly95 of its

Second Written Submission.

6. Norway addresses the criteria for assessing tradtmt under consideration” in reply

to Question 47.

2 Appellate Body ReportJS — Zeroing (Japanypara. 151; Appellate Body RepodtS — Softwood Lumber, V
para. 93. SeeNorway's FWS, para. 84 ff. and Norway’'s OpeningtS&ment of 12 December at the First
Substantive Meeting with the Parties (“Opening Stant”), para. 30 ff.

% Norway’s Opening Statement, para. Zee, alsoNorway’s FWS, paras. 93 to 97.
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Question 47 What is the basis for the view that there shouidve been
two products under consideration in the present @stigation? That is,
if HOG fish and fillets are distinct products, whgre not each of the
different presentations or models also distinct duxts, i.e., the 8
separate models, fresh or frozen, 7 different sjzasd 3 different levels
of quality, resulting in 8, or 16, or 21, or 24, ondeed, 336 (8 X 2 X 7 X
3)? On the basis of what criteria does Norway cigles that the limits or
parameters of a product under consideration shoub@ determined?
Where in the ADA does Norway find support for iteews in this regard?

7. In its First Written Submission, Norway stated ttheg criteria governing the
determination of the “product under consideratiare: (1)physical characteristicq?2)
production processe$3) substitutability (4) end usesand (5)tariff classification* These
criteria are the same as those used by the EC thdthddition of tariff classification.

8. Article 2.6 requires an authority to ensure that‘like product” ‘tlosely resemblés
the “product under consideration”. These critar@relevant in establishing whether

products resemble one another physically, andaretles of consumers.

9. Article 2.6 also demonstrates that, in a dumpingmienation, a like-with-like
comparison must be made between the prices of ptethat can properly be compared.
Article 2.6 states, without qualification, that tfeguirements of likeness apply at the level of
the “product under consideration”. Nothing in thgt permits an authority to establish
likeness at the level of orseilbproduct to the exclusion of all the others. Thagtually, it is
not sufficient that bicycleare “like” bicyclesbecause they must also be like carsich are a
part of the “product under consideration”. Theswais that Article 2.1 requires that an

aggregateccomparison be made for bicycles and ¢agether. Thus, the different sub-parts

of the product must be all “like” to permit an oakiike-with-like comparison and a single

determination.

10.  Article 3.6 also highlights the importance of examg separately the different
products that are produced through separate “ptmotuprocesses”. In that regard, the
Appellate Body has explicitly endorsed an examorabdf “production processéso
ascertain “whether two articles aeparate productsn a trade remedy investigatiénThe

* Norway’s FWS, para. 133.
® Provisional Regulation, para. 11. Exhibit NOR-9.
® Appellate Body Report)S — Lambfootnote 55. Original emphasis.
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Appellate Body’'s statement shows that it consideas there are limits to the discretion of an

investigating authority to describe different “al#is” as a single “product”.

11. Panels and the Appellate Body have relied on tieri Norway mentioned to
identify whether products are “like” for purposesaaticle 11l of the GATT 1994 Like

Article VI, Article Il addresses the discriminagoireatment of products in the marketplace,
albeit from the perspective of regulatory behaviodnder both provisions, “likeness” is
used to determine whether the relative situatiogiftérent products can be compared with a
view to establishing the existence of discriminatio the treatment of the products. If
products are not “like”, the relative situationstio¢ two products cannot be compared, even

on an aggregated basis.

12. To take an example from Article Ill, assume thaparied bicycles are taxed more
heavily than domestic bicycles, but imported caestaxed less heavily than domestic cars.
Even if a complaint were brought by a Member oomltined basis, and even if a panel
conducted “intermediate” comparisons of cars acgdbées on the basis of “models”, Article
lIl does not permit a single, aggregated compargfdieertain vehiclesto conclude, on a

combined basis, that both bicycles and eaiessubject to discriminatory taxation. Rathleg, t

situation of each like product must be examined®own merits, without any off-setting
between the different products. The same is tmassessing whether a product is subject to

discriminatory pricing.

13.  Thus, under Articles Ill and VI of the GATT 1994hatever the terms of a complaint,
neither a panel nor an investigating authority siamply combine two non-like products,

without limits, to conclude on a combined basig th@th are subject to discrimination.

14. Inthis dispute, it is not the Panel's task to makle novareview of whether there is
one product, two products or 336 products. InstdalPanel must decide whether the EC
provided a reasoned and adequate explanation pmesgpts conclusion that there is a single

“product under consideration”.

15.  Norway has shown that the EC’s explanation faitedddress the following facts: (1)
there are obvioughysical differencebetween whole/HOG fish and fillets; (2) the produc

" Norway’s FWS, para. 133.
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are produced bgeparate industrieasingseparate production process€3) the products are
not substitutable(4) the products hawdifferent end usesnd (5) the products hadéferent
tariff classifications Norway’s arguments are set out fully in paragsap32 to 165 of its

First Written Submission.

Question 48 What does the ability to limit an investigatio & limited
number of "types" of product under Article 6.10 sagbout whether or
not a product under consideration may be made up different
"products™? How can the notion that the product uter consideration
must be made up of products that are all "like" elaother be reconciled
with the permissibility of "multiple averaging” inthe comparison of
export price and normal value, leading to a singteargin of dumping
for the product, despite the fact that individual adels may not be
comparable to one another? Does the practice of 'tiple averaging"”
and limiting an investigation to types of produdctsply that the product
under consideration need not be internally homogens?

16.  There is no inconsistency between the authoritigsrdtion to conduct intermediate
comparisons using “models” or “types” under Arti@ld.2, or to sample “models” or “types”
of the product under Article 6.10, and the requigairn Article 2.1 and Article VI:1 to make
a single “dumping” determination for a product coising “models” or “types” that are all
“like” within the meaning of Article 2.6. That isgither Article 2.4.2 nor Article 6.10 permit

an authority to bundle together non-like produntthie “product under consideration”.

17.  The EC mistakenly argues that Norway insists thaheestigated products must be
“identical”. That is incorrect because the notafrilikeness” in Article 2.6 extends beyond
“identical” products to include products that ackosely resembling Thus, although cars
and bicycles cannot be different “models” of a &ngroduct, an authority could determine
that all flat screen LCD televisions are part & #ame product. In that event, the authority
might wish to sub-divide the product into differenbdels on the basis of, for example, the
size of the screen. However, all of the modelschrsely resembling.

18.  Thus, there imo requirement for precise uniformity or homogengityhe product
scope of an investigation. Where there are phlyditferences between like products that

are subject to a single “dumping” determinatiomeda and the Appellate Body have
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recognized that an authority may choose to sulddithie investigated product into “models”

or “types”®

19.  Accordingly, wherenon-identical productare grouped together as a single
“product”, an authority may establish sub-groupgehticalsub-productgor purposes of
comparing normal value and export price. The panélS — Softwood Lumber &kplained

that grouping identical sub-products is helpfuldes® it avoids the need for adjustments due
to physical differences under Article 2.4.

20. The thrust of the Panel’s question appears to bethven itsufficesfor an authority to
ensure that “likeness” is established at the le¥émodels, or whether “likeness” must also
be established at the level of thedduct. The EC appears to consider that it is suffitien
establish “likeness” for models only. On this vies® long as bicycleare “like” bicycles

the requirements of thenti-Dumping Agreemerare met — even if bicyclese not “like”

cars

21. In Norway’s view, it is not sufficient for an auttity to ensure “likeness” solely for
modelsbecauseas a matter of lawan authorit)cannotmake “dumping” determinations
solely for models. Where model-specific comparssare made using “multiple averaging”,
panels and the Appellate Body have held that theooue of model-specific comparisons
“reflect onlyintermediatecalculations”; further, “it is only on the basitaggregatingll
these ‘intermediate values’ that an investigatiatharity can establish margins of dumping
for theproduct under investigation as a whdf@ The panel iUS — Softwood Lumber V
also held that a “dumping” determination must bgeabon the prices o&fl transactions
involving all typesof theproduct under investigatién* Last week, the Appellate Body
confirmed this interpretation:

... *dumping” and “margins of dumping” can be foumdexist only at the
level of a “product”: they cannot be found to @xsthe level of a type,
model, or category of a product under considerdfion

8 panel ReportJS — Softwood Lumber, Wara. 7.211.

° Panel ReportJS — Softwood Lumber, Wara. 7.207.

1 Appellate Body Report)S — Softwood Lumber, Wara. 97.

" panel Report)S — Softwood Lumber, Yara. 7.224.

12 Appellate Body ReportJS — Zeroing (Japan)para. 151, quoting Appellate Body Repd — Softwood
Lumber V (Article 21.5 — Canadapara. 104; Appellate Body RepodS — Zeroing (EG)para. 126; and
Appellate Body Report)S — Softwood Lumber, @ara. 93.
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22.  Thus, models are merely an “intermediate” stefnéngrocess of making an overall
comparison on a weighted average basis. To coenffletcomparison process, an authority
must aggregate the model-specific results to maiege, overall determination for the
“product” as a whole. That overall determinati@tessarily reflecta single, aggregated

comparisorof the prices of&ll transactions involving all typesf the product™?

23. Thisis precisely the Appellate Body’'s analysidJ& — Softwood Lumber V (Article
21.5 — Canadadf the multiple comparisons made under the traimsato-transaction

comparison method in Article 2.4.2:

... the reference tod'comparisohin the singular suggests an overall
calculation exercise involvingggregationof these multiple transactions.
The transaction-specific results ameere steps in the comparison process
This tallies with the term “basis” at the end o fifirst] sentence [of
Article 2.4.2], which suggests that these individuansaction
comparisons are not the final results of the calooh, but, rather, are
inputs for the overall calculation exercis@hus, the text of Article 2.4.2
implies that the calculation of a margin of dumpusing the transaction-
to-transaction methodology iswaulti-step exercise in which the results of
transaction-specific comparisons are inputs tha aggregatedn order

to establish the margin of dumping of the produater investigation for
each exporter or produc.

24. Equally, in a weighted average comparison undeclérp.4.2, the model-specific
results “aramere steps the comparison process”, which “is a multi-séqercise in which
the results of [model-specific] comparisons araitgghat are aggregated” in making a single

dumping determining for the “product”.

25.  The intermediate price differences resulting fraantemodel-specific comparison are
simply totaled to give an overall price differeribat reflects averall comparison made for
“all transactions involving all types of the prodtic In the overall comparison, the prices of
the different models of the product arecessarilyall compared through the aggregation
process. Norway has provided a numerical exanmgbaiagraph 95 of its Second Written

Submission.

13 panel ReportJS — Softwood Lumber, Yara. 7.224.
14 Appellate Body ReportJS — Softwood Lumber V (Article 21.5 — Canaqmra. 87. See, alsoAppellate
Body ReportUS — Zeroing (Japanparas. 115, 120, and footnote 352.
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26.  Accordingly, because the authority must make ameagge comparison foati
types of the “product”, it is insufficient for an authity to ensure “likeness” at the level of
“models”!® In short, there is no point to a rule that regsithat bicyclesnly be like

bicycles and not like cars, because the prices of bicyaekcarsare necessarily also

compared on an aggregated basis.

Question 49 Please elaborate on your views concerning the difom
of "a product" under Article 2.1.?

27. Please see Norway'’s replies to Questions 46 tat4@aragraphs 1 to 26 above.

B. DOMESTIC INDUSTRY

Question 50 The EC suggests that inclusion of fillets produmh in
calculating total domestic production of the likergeduct would result in
double counting. Norway appears to recognize thatlauble counting
problem does arise, but suggested that it could bddressed
methodologically, referring to analogous problems the calculation of
gross domestic product for national accounts. CaduNorway please
elaborate as to what it might consider appropriateethodologies for
dealing with the problem of double-counting in andustry that includes
producers of an upstream input and producers of tll®wnstream
output, both of which are within the scope of themestic like product?
Please also indicate whether, in your knowledgellets producers
purchase salmon grown in the EC, or import it in gnof the known
presentations of this product?

And

Question 73 Are you aware of whether similar questions connerg
possible double counting in assessing production thfe domestic
industry have arisen in the practice of other Membeand if so, how the
guestions have been addressed? If so, please ibescr

28. Theissue of possible “double counting” of prodactvolumes arises because the EC
grouped together non-like upstream (whole/HOG fatng downstream products (fillets).
The production volume of filleted products includies production volume of the
whole/HOG fish that are used to produce the fillddad the EC properly determined that
there are at least two products (whole fish anelt$), the issue of double counting would not

arise and the production volumes of each industyldvhave been counted separately.

15 panel Report)S — Softwood Lumber, Yara. 7.224.
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29. In any event, the issue of double counting pertamyg to a small minority of the
production of the EC processing industry. The E@dnined that the EC salmon growing
industry produces around 18,000 tonnes. Accorttireyidence of record, the EC salmon
processing industry produces “several hundred #rmlisonnes” of filleted product§. The
double counting issue relates to a tiny portiothoke filleted products: the fillets produced
from the whole/HOG fish produced by the 15 compiarsalmon growers determined to be
the EC industry. The vast majority of the prodoistof the EC processing industry’s is

produced from inputs other than those producedhéylb complainants.

30. The Panel asks about the different sources of thidse inputs. Norway recalls that
the market share of imports from Norway was 59 6ceat during the investigation peridd,
whereas the market share of the 15 complainant@wasper cent’ leaving close to 40 per
cent of the market to other producers in the ECedselwhere. Norway does not have precise
information on the sources of input products forfil€t producers. However, Norway
believes that the input sources are: (1) other E&dyction excluded from the EC domestic
industry and (2) imports from various countrieso iSisue of double counting arises with

respect to fillets produced using these inputs.

31. Indefining the EC domestic industry, the EC exeldithe vast majority of salmon
grown in the EC. In the safeguards investigatioR003, the EC concluded that EC
production amounted to 190,903 tonnes. The Comiplie@m September 2004 also states
that total EC production amounts to 181,000 toriieBhus, with production of just 18,000
tonnes, the 15 complainants that make up the E@&dtic” industry account for as little as
10 percent of total EC production. The remainii@foduction is input material available
to the EC processing industry.

32. The EC also imports salmon that is processed bi@erocessing industry. These
imports could come from various countries, inclgd®anada, Chile, Faroe Islands, Iceland,

Norway, USA and others. For example, Lasching&geman processor, indicated during

'® Exhibit NOR-17.

7 Provisional Regulation, para. 56, table 3. ExtWDR-9.
'8 Definitive Regulation, para. 65, table 2. ExhidDR-11.
19 Exhibit NOR-14, page 5.
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the investigation that its product range duringithwestigation included smoked salmon

prepared with salmon from Norway, Scotland, Ireland the United Statese. Alaska)®®

33.  With respect to the 18,000 tonnes produced by hel@nestic industry, the Panel
also asks how the issue of double counting couletbelved. Norway has identified four
methods that have been used by the United StAlesvay takes no position on which
method is the most appropriate, and also recogtie¢shere may well be other methods for
tackling double counting.

34. The firstmethod is to analyze production volumes separdébelthe upstream and

downstream industryThe USDOC did this in the investigation@értain Frozen Fish

Fillets from Vietnam In that case, USDOC considered two separate skigrirdustries
comprising (a) farmers of fresh catfish and (b)gessors of frozen fillets that sourced their
inputs from those farmers. The USDOC establishddstry supporseparatelyfor the two
industries, i.e. farmers and processord.he same approach could be taken with respect to

other data pertaining to farmers and processors.

35. The secondnethod is to combine the production volumes ohhotlustries.In

Certain Orange Juice from Brazihe USDOC combined the growers’ production ohges
with the processors’ production of orange juicaseess support for the initiation of an
investigation. It expressly acknowledged thahgaged in double counting. However, it
considered that this double counting was not probte because it occurred equally in both
the numerator and denominator of its calculatiod&DOC considered that this methodology

accounted fairly for the total production of orasgad the total production of orange jufée.

36. A third method is to measure total domestic productiomdbye instead of volume

Article 5.2(i) of theAnti-Dumping Agreememxpressly requires that the complaint measure
domestic production by both voluraedvalue. The drafters thus envisaged that domestic
production could be assessed by an authority mgef either volume or value, or both. In
that regard, neither Articles 5.4 nor 3.4 prevenirevestigating authority from measuring
“output” or “total production” in terms of eitheolume or value, or both.

2 Norway’s FWS para 612 and Exhibit NOR-97.

2L UsSDOC, Certain Frozen Fish Fillets from the Socialist Rbfie of Vietnam,AD Investigation Initiation
Checklist, A-552-801, 18 July 2002, Attachmenplge 1. Exhibit NOR-161.

22 USDOC, Certain Orange Juice from BraziAD Investigation Initiation Checklist, A-351-840, February
2005, Attachment I, footnote 9 on page 17. ExhiitR-162.



EC — AD Duties on Farmed Salm@S 337) Norway’s Responses to the Panel's Questions
after the First Substantive Meeting

Non-confidential version Page 11

37. Indeed, the United States’ Statement of Administeaf\ction similarly states that
“[USDOC] normally will determine the existence ofiustry support based on the voluare
value of productiori®® A value-based approach was also adopted by theQ@i@ the injury
determination irCertain Uranium from RussiaThe USITC acknowledged that combining
the production figures of different processed wamproducts would lead to double

counting. It, therefore, considered the tetueof the product$?

38.  Under this method, the authority could establighttital sales value of domestic
production by combining (a) the sales value ofElEs filleting industry’s production and

(b) the value of the EC growers’ production shipdedctly to customers without processing
by EC processors. As a variant, the authoritydouasure the value of the processing
industry’s production by subtracting the acquisitasts from the industry’s sales value.
This would focus only on the value added by thdustry. For the growers, the authority
could measure the value of their total productigitisacting the intermediate consumption

produced by a different industry (e.g. smolt cost).

39. Thisis similar to the method used in calculatimp$s Domestic Production (“GDP”)
figures, where the added value of each producensegis calculated by subtracting
intermediate consumption from the total sales valhieh includes the purchasing price of

inputs®® The GDP is then the aggregated added value wédh producer/segment.

40. A fourth method would be to measure solely the volume ofimercial shipments”

by upstream and downstream producers to final ouste In US — Steel Safeguardshere

the USITC used “commercial shipments including eigias the appropriate benchmark for

the aggregated production figures of the US inghfStthe USITC excluded captive

% Statement of Administrative Action, Message from the President Transmitting the UrugRaynd Trade
AgreementsH.R. Doc. No. 316, 103d Cong., 2d Sess., Vakeprinted in1994 U.S.C.C.A.N. 4040, page 862.
Exhibit NOR-163.

24 Uranium from Russialnvestigation No. 731-TA-539-C (Second ReviewSITC Pub. No. 3872, August
2006, page llI-12 and table IlI-5. Exhibit NOR-164

% For an explanation of how to treat intermediatexstonption in national accountsee “intermediate
consumption” onWikipedia athttp://en.wikipedia.org/wiki/Intermediate _consunapti Exhibit NOR-165.

% SeeStee] Investigation no. TA-201-73, USITC Pub. No. 34V8). I, December 2001, in particular footnote
11 on page FLAT-15. The United States asked forimation on 33 products, later grouped into 10dpicts of
which one was “Certain Carbon Flat Rolled Stedrhis group consisted of everything from steel skabglate,
hot-rolled, cold-rolled, grain oriented silicon efiecal steel, coated steel and tin plate (e.ghwyoglids). Since
slabs are the raw material for all other steel patgl significant issues of double-counting aro$envjust
aggregating the production of each product in thadte, and all the more so since certain producens
integrated and producing more than one of the apovgucts. ITC staff chose to base their aggregegasure
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production that was further processed internally,ibcluded shipments to independent
processors that were used to produce a producivimastill part of the “like product”. Thus,
double counting arose with respect to downstreaydymtion by independent processors.
This double counting could be eliminated by exatgdalso shipmentsetweerupstream

producers and independent downstream processors.

Question 51 Assuming sampling for purposes of injury detemations
is not prohibited, does the obligation to conductn a‘objective
examination” based on “positive evidence” providenya guidance for
how to sample the domestic industry? If so, pleatsborate.

41.  Norway does not agree with the assumption that Bagis “not prohibited” for
purposes of injury determinations. Norway'’s vieaws set out in paragraphs 272 to 281 of

Norway'’s First Written Submission and paragraph$o668 of Norway’s Opening Statement.

42.  Assuming that Article 3 of thanti-Dumping Agreememiould be interpreted to
confer an implied right to sample in an injury dateation quod no), the conditions
governing sampling would be drawn from footnote d3it is the sole provision in tieti-
Dumping Agreemerthat authorizes sampling of the domestic industrhe importing

country.?’

43.  Footnote 13 defines bothhenandhowto sample. The authority may sampleenit

is faced with a “fragmented industr[y] involving arceptionally large number of
producers”. With respect toowto sample, footnote 13 provides that an authoniingt use
“statistically valid sampling techniques”. Sampgliof the domestic industry for purposes of
an injury determinations must meet both of theg@irements. However, the EC’s recourse
to sampling of the domestic industry complies widither condition. Thus, even if footnote
13 somehow applied to Article 3, the EC would nawdrmet the requirements of that

provision.

44.  Further, the obligation in Article 3.1 to conduat‘@bjective examination” based on
“positive evidence” requires that a sample

of US production of the summing of commercial shims (to the US Market) and exports by US prodyass
explained in footnote 11 on page FLAT-15. ExhM®dR-166.

%" Footnote 13 provides: “In the case of fragmeritetlistries involving an exceptionally large numlpér
producers, authorities may determine support aposifion by using statistically valid sampling teaues.”
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. be “unbiased®
. “conform to the dictates of the basic principlegjobd faith and fundamental

fairness™® and

. not “favour[] the interests of any interested pamygroup of interested

parties”>°

45. A sample must, therefore, provide a balanced apiebsentative view of the domestic
industry in its entirety. In the present case,B@edid not examine the domestic industry on
the basis of a balanced and representative sarmdtead, the EC examined simply a subset

of the complainantsvhich are among the producers that are mostlilcebe in an unhealthy

economic condition. As a result, the EC’s composibf the sample favors the
complainants’ interests by making it mdikeely that the authority will make an affirmative
injury determination. As a result, the EC’s samglmethodology falls short of the

obligation to conduct an “objective examination’sbd on “positive evidence”.

Question 52 If, as Norway claims, the ADA does not allow salimg of

the domestic industry, is it Norway's view that avestigating authority
must seek information from each and every produagmprising the
domestic industry producing the like product, regiess of the number
of products? Is Norway's answer to the previousegtion remain the
same for a domestic industry defined as producems "a whole" or

"those of them whose production accounts for a majproportion of

total domestic production of the like product”.

46. Yes. The authority must seek information from easti every producer comprising
the domestic industry, as defined by the investigaduthority. This is true regardless of
whether the domestic industry has been definedaupers “as a whole” or “those
[producers] whose production accounts for a majopgrtion of total domestic production of

the like product”.

47.  The degree and quality of the information that atmarity secures for each of the
producers may differ from producer to producer.wdeer, an authority must make an effort

to secure relevant information from all domestiodurcers — which are, after all, within its

28 Appellate Body Report)S — Hot-Rolled Stegpara. 193.
2 Appellate Body Report)S — Hot-Rolled Stegpara. 193.
30 Appellate Body Report)S — Hot-Rolled Stegbara. 193.
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jurisdiction. Where an authority is unable to abtaformation, it can, if necessary, obtain
the “best information” available from secondarys®s under Article 6.8 of thenti-
Dumping Agreement

C. LIMITED EXAMINATION

Question 53 Does Norway take the view that implementation thie

second limited examination option in Article 6.1@xamination of the
largest percentage of the volume of the exportsnfrdhe country in

qguestion which can reasonably be investigated) ilwes a purely
arithmetic exercise? If so, what is the point dfet obligation in Article

6.10.1 to choose any selection preferably "in coftation with and with

the consent of the exporters, producers or imposteénvolved"? What
role does Article 6.10.1 play in the operation oftikle 6.10 second
sentence? Please explain your answer in the ligitthe statement at
paragraph 77 of Norway's oral submission, that “theonsultations
process under Article 6.10.1 does not relieve theeistigating authority
of its obligations under Article 6.10".

48. The second sentence of Article 6.10 sets autlstantiveobligation to select either a
“statistically valid” sample or, alternatively, araple based on the “largest percentage of the
volume of the exports from the country in questidrich can reasonably be investigated”.
Where an authority decides to use the second sagnfition, it must ensure that its sample

respects the unqualified requirement that the sammglude the largest volume of exports.

49.  Article 6.10.1. is @roceduralprovision that sets out a mengréfer[encef for an
authority to compose a sample “in consultation waitiadl with the consent of” certain
interested parties. The EC has not addresseddthéhfat Article 6.10.1 plays a limited role
in composing the sample, and imposes no obligatiothe investigating authority either to
consult with, or obtain the consent of, exportpreducers, or importers. A procedural
provision that expresses a mere preference forutiatisns cannot override a substantive

requirement agreed among WTO Members.

50. The investigating authority and private partiesrzantherefore, agree to depart from
the substantive requirements in Article 6.10 byadepingad hocsampling criteria for a
particular investigation. The EC’s argument to ¢batrary places the benefits accruing to
Norway under thénti-Dumping Agreemeim the hands of the investigating authority and

private parties.
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51. There are important practical considerations tbhppsert this view. The consultations
process does not take place between parties withliggof bargaining power. The conduct
of foreign producers and exporters in the consaltatmust be viewed in light of the fact that
all parties are aware that, under gi-Dumping Agreementhe power of decision on the
composition of the sample, and in the subsequeestiigation, rests exclusively with the
investigating authority. Consultations are colauipg the fact that foreign producers and
exporters have an interest in trying to reach aomenodation with the authority early in the
investigation. Furthermore, there is no objecte®ord of what occurred during the
consultations process. It is, therefore, impossibt panels and the Appellate Body to verify

what happened during the consultations processwagd

52.  For example, in this investigation, the EC makestae of its own assertion that
FHL “agreed” with the Commission on eight of the sampled parties. This is inaccurate.
FHL did not agree with the Commission’s selection but wasinglto compromise, provided
that the authority include at least two independsmpiorters and Salmar in the sample.
Because the EC refused to do so, FHL's allegedcagent” lapsed. There was, therefore,

no agreement on the composition of the sarfiple.

53.  Given that the authority is not required to sedheeconsent of exporters, producers
and importers in its selection of the sample, tierests of the exporting Member and its
producers and exporters must be protected by thetamtive sampling requirements set forth

in the second sentence of Article 6.10.

54. Norway does not wish to suggest that consultatawasvithout significance. A
number of important issues may be addressed iruttatiens, including: (1) which sampling
option under Article 6.10 should be used; (2) tbeusacy and interpretation of the data
before the authority (e.g. the significance ofeélxport data in the sampling returns, the
identity of the largest exporters, etc.); and,(@)v many companies can reasonably be

investigated.

31 See, e.g.letter from FHL to the Commission, 24 NovembeB20 Exhibit NOR-47. See, alsoletter and
Memorandum from FHL to Commission, 13 April 20085 3.1. Exhibit NOR-48.



EC — AD Duties on Farmed Salm@S 337) Norway’s Responses to the Panel's Questions
after the First Substantive Meeting

Non-confidential version Page 16

Question 54 Norway states in its First Written Submission th&HL
discussed the “inclusion of Salmar” with the EC iegtigators at a
meeting of 17 November 2004 (para. 325). Does Nprnmean that the
volume of Salmar’s export sales made through tragicompanies was
discussed at this meeting? If so, is there anydewice that this is in fact
what took place?

55.  The question of Salmar’s inclusion in the sample veased several times with the EC
prior to its unilateral selection of the sample2@gnhNovember 2004. In the meeting of 17
November 2004, FHL proposed Salmar because itaobthe largest salmon producers.
This request was repeated in three subsequensléten FHL to the EC?

56.  Although the precise volume of Salmar’'s export saia unrelated traders was not
specifically discussed during the meeting of 17 &uber, FHL made clear that Salmar, in its
capacity as one of the largest independent prodtiagrsalmon, was also a major “exporting
producer” to the EG? Consequently, the EC had knowledge that Salmiarga salmon
producer, fell within the category of the Norwegiadustry which the EC chose to

investigate.

57.  Although the EC knew the volume of Salmar’s producand knew that this volume
could not be absorbed in the domestic market, &hdugh the EC decided to include
companies in the sample on the basis of exptatsaders, the EC never informed FHL or
Salmar of any deficiencies in Salmar’s samplingsjoenaire. Nor did the EC ever ask any

guestions about Salmar’s exports to thevizraders.

32 FHL’s e-mail of 18 November 2004 (Exhibit EC-4tter of 24 November 2004 (Exhibit NOR-47) andelett
of 3 December 2004. Exhibit NOR-167.

% The EC must have been well aware of Salmar’s giizen its high volume of domestic sales. The affid
from CEO of Salmar Mr. Leif Inge Nordhammer (ExhibiOR-42) reiterates its reply to the EC’s sampling
guestionnaire where Salmar reported 21,888 tonWg<( as its total domestic sales.

31 SeeProvisional Regulation, para. 16. The EC defineptoducers of farmed salmon, which also exported
the product concerned to the EU (the ‘exportingdpoers’). Sales were either made direct or via lated
traders.”
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Question 74 Exhibit NOR-39 contains a notification letter fnm the

EC to a representative of the Norwegian Industrysésiation (FHL)
identifying the companies selected to form parttbé investigation. This
document indicates that factors other than the vole of exports were
taken into account in identifying the investigatesmpanies.

(© Does Norway accept that the EC was entitlediatice these
other factors into account in choosing the compasit®
investigate pursuant to the second sampling methHodg
in Article 6.10?

58. Norway does not accept the relevance of theseieriteestablishing a sample that
comprises “the largest percentage of the volumexpbrts from the country in question
which can reasonably be investigated.” Under shatpling option, the sole criterion that an
authority may take into account is the volume gdaxs of the companies considered for
inclusion in the sample. The EC'’s six criteriaantuce other considerations that are not

relevant and that detract from the objective of glamy the largest volume of exports.

59. Through these additional considerations, the E€hgited to ensure: “a large
coverage” of two types of producer (“integrated @xipng producers” and “independent
producers”); “a wide geographical coverage of tloeviegian coast”; “a large proportion of
sampling returns”; “a large proportion of ... the guation, sales and export industry as a
whole”; “a good proportion of domestic sales”; atitht more “producers” rather than

“integrated producer/exporters” be included.

60. The EC nowhere explains: why it relied on theséedeht criteria; how it reconciled
them when they pointed in different directions; &gy they related to the treaty requirement
to select the sample with the “largest” volume xgb@ts. Norway believes that these criteria
were developed by the EC to comply with the requést in EC domestic law to compose a
sample with “the largesepresentativerolume ofproduction, sales or exportghich can
reasonably be investigatetf’. The word “representative” in EC law does not @ppe the
second sampling option in tAeti-Dumping AgreementEC law, therefore, introduces an

% Article 17(1) of the EC Basic Regulation on antirtping (Council Regulation (EC) No 384/96 of 22
December 1995 on protection against dumped impfidsn countries not members of the European
Community, as amended by Council Regulation (EC)2981/96 of 2 December 1996; Council Regulation
(EC) No 905/98 of 27 April 1998; Council RegulatiggC) No 2238/2000 of 9 October 2000; Council
Regulation (EC) No 1972/2002 of 5 November 2002uriil Regulation (EC) No 461/2004 of 8 March 2004;
and Council Regulation (EC) No 2117/2005 of 21 Delger 2005). Exhibit NOR-168.
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additional requirement that tempers the focus be targest percentage of the volume of
exports”. This additional requirement may exphaimy the EC introduced certain criteria
into its analysis, such as geographical balancéatatrge proportion of ... thproduction,
sales and expoihdustry as a whole”. FHL'’s discussions of thesteria were premised on

the understanding that they were relevant to thairement of “representativity” in EC law.

61. The additional qualification in EC law cannot jigtihe EC’s reliance on a series of
criteria that do not ensure that the sample incthde'largest” volume of exports, as required
by WTO law. Indeed, it is striking thabneof the EC’s criteria aims at ensuring that the

“largest volume of exports is examined.

62. For example, a focus on geographical balance dogsunsue the requirements of
examining the largest volume of exports. Similatihe criterion of covering “a large
proportion ofsampling returnshas no bearing whatsoever on the requirementsattech to
the second sampling option. Equally, the critenbsecuring “a good proportion of

domesticsales” is alien to a requirement to focus on #éingdst volume oéxports

63. If the EC wished to ensure that its sample wasraggntative” of the Norwegian
industry, it should have selected the first sangpbption. Under that option, the EC could
have developed a range of criteria to ensure lleasample was “statistically valid”.

However, it chose not to do so.

Question 75 In general, does the ADA express any preferenoethe
type of interested party that may be investigatedthe purpose of
dumping? If not, does this support or undermine thieew that Members
may focus their investigations, that do not involegaminations of a
limited number of interested parties, on any onerapore types of
interested parties?

And

Question 76 How do the parties understand the requirement wand
Article 6.10 to calculate an individual margin ofudnping for each
known exporter “or” producer?

64. Contrary to the EC’s views, thnti-Dumping Agreememtoes not express any
preference for the type of interested party thay bminvestigated in a dumping
determination. As a result, an authority may wauk an investigation on producers to the

exclusion of exporters, as the EC argues.
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65. TheAnti-Dumping Agreememtddressemternationalprice discrimination that arises
when goodsire soldfor exportat dumped prices. The focus of the investigasotherefore,
onexportpricing behaviour. Numerous provisions highligig central importance of
exporters and exportationArticle 10.6(i) states that “thexporterpractices dumping

Also, Articles 4.2 and 8 state that it sxXporters, not producers, that cawéase exporting at
dumped pricés The Appellate Body has, furthermore, clarifibat “under theAnti-
Dumping Agreementlumping determinations relate to #gorter and both “dumping” and

“margins of dumping” relate to the pricing behaviof theexporter”3®

66. In fact, theAgreementefers to “exporters” much more frequently thadaes to
foreign “producers®’ Also, every provision that refers to exporterd &reign producers
together, refers to exporters fifét.None of this suggests that the EC is correctttiet

Agreemenplaces “producers” in a preferential positiontite exclusion of “exporters”.

67. The EC claims that the definition of normal valg€intimately linked to the notion
of productioncosts”, which it says exporters do not haVen principle, however, normal
value is based on the domesades pricesnot production costs. Both exporters and
producers can have domestic sales that can beasattulate normal value. It is only by
way of exception that normal value can be constdicEven under the exception, only one
of the methods of constructing normal value invelpeoduction costs and, even then, the
Agreemenexpressly envisages the calculatiopafductioncostsfor exporters® Further,

in previous salmon investigations, the EC has sd®@ in constructing normal value for

exporters using production coéts.

% Appellate Body Report)S — Zeroing (Japan)para. 165.

37 Articles 2.3, 2.4.1, 3.7, 4.2, 6.1.1 (footnote, 1&)1.3, 6.1.3 (footnote 16), 7.4, 8.1, 8.2, 8.3, 8.5, 8.6 and
10.6(i).

% Articles 2.2.1.1, 2.2.2, 4.1, 5.2, 6.1.1, 6.101061, 6.10.2, 6.11, 9.4, 9.5, 12.2.2. Article % four
references to “exporters or producers”, and oneregte to “producers or exporters”. No other miovi refers

to “producers” first.

39 EC’s FWS, para. 144.

40 Article 2.2.1.1 (“...cost shall normally be calcdt on the basis of records kept by the exporter...”;
“Authorities shall consider all available evidenoe the proper allocation of costs, including ... aditions
[that] have been historically utilized by the exjgor..”); Article 2.2.2 (“...actual data pertaining psoduction
and sales in the OCT of the like product by theosetqy...”).

1 See, e.g.Council Regulation (EC) No 1890/1997 imposing airittfe anti-dumping duty on imports of
farmed Atlantic salmon originating in Norway, para8, 18 and 19; and Council Regulation (EC) No/2G603

of 26 May 2003 terminating the anti-dumping andi-anbsidy proceedings concerning imports of farmed
Atlantic salmon originating in Norway and the adtimping proceeding concerning imports of farmedAtic
salmon originating in Chile and the Faeroe Islapdsas. 77 and 78. Exhibits NOR-2 and NOR-5.
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68. In that context, Article 6.10 requires an authotdydetermine a margin for “each
known exporter or producer”. The EC suggestslikaause thAgreementontains a
preference for calculating margins for producensaathority is entitled to exclude exporters

completely from an investigation. Norway disagrees

69. The pricing behaviour that is addressed by dumgatgrminations made pursuant to
Article 6.10 is export pricing behaviour for whielkporters are, in principle, responsible.
The exporter may, of course, be a producer thatréxpr it may be an independent exporter
that buys the product on the domestic market fpoex In either case, it is the exporter that
practices dumping because the exporter controlexpert price of the product. Thus,Ws

— Zeroing (EC)the Appellate Body emphasized that the focusdifraping determination is
the exportpricing behaviour of foreign producers and expsité The Appellate Body
reiterated that statementits — Zeroing (Japarfy

70. At the least, the general rule in Article 6.10 gle&nown exporters and producers on
an equal footing, and requires that a margin beutatied for each of them. Nothing suggests
that one category of interested party — particulexiporters — can simply be excluded from
the investigation under the first sentence of Agt&.10. The panel idorea — Papereached

this conclusion:

We note that Article 6.10 mentions “exporteasid “producers” of the
subject product ancgequires that an individual margin be calculated fo
each of thent*

71. The Appellate Body has also held that:

“[M]argins” means thendividual margin of dumping determined for each
of the investigated exporters apbducers of the product under
investigation, for that particular produ€t.

2 Appellate Body Report)S — Zeroing (EG)para. 129. (“Establishing margins of dumpingé®porters or
foreign producers is consistent with the notiomleimping, which is designed to counteract the fareig
producer’s or exporter’s pricing behaviour. Inddget the exporter, not the importer, that engagepractices
that result in situations of dumpiriy

3 Appellate Body ReportJS — Zeroing (Japan)ara. 156. “The concept of dumping relates ® pticing
behaviour of exporters or foreign producers”.

*4 panel ReportKorea —Paperpara. 7.157.

“5 Appellate Body Reportylexico —Ricepara. 216, citing Appellate Body RepditS — Hot-Rolled Steghara.
118. Underlining added.
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72.  The word “or”, therefore, has a conjunctive meanmthe first sentence of Article
6.10, as it does in Articles 2.2.1.1, 2.2.2, 2i2.2(2.2(ii), 2.2.2(iii), 4.1(i), 5.2(ii), 6.1.1,
6.10.1. 6.10.2., 6.11, 9.4, 9.5, and 12.2.2. Utiuefirst sentence of Article 6.10, an

authority cannot, therefore, simply exclude expsrfeom the investigation.

73.  Under the sampling rules in the second sentenéetimie 6.10, there is also no
preference for producers. Under the first sampdiption, the authority must examine a
“reasonable number dafiterested partiesr products”. The term “interested parties” appli
equally to exporters and producers, and demonsttiaéd both types of interested party must
be considered for inclusion in the sample. Thesésampling option comprises the largest
volume of “exportdrom the [exportingjcountry, irrespective of whether the sampled

parties are producers or not.

74.  The due process obligations of Article 6.2 alsospne an authority from excludirm
priori an entire category of interested party from argtigation. Article 6.2 provides that
“all interested partieshall have dull opportunityfor the defence of their interests.” Under
this provision, exporters and producers have aalaight to defend their interests in an
investigation. The EC’s exclusion of exportergirthe investigation strips an entire
category of interested parties of their right téeded their interests. They are deprived of the
opportunity to show that they are not engagingumging and are, instead, always subjected
to duties because producers are found to be dumping

75.  For all these reasons, an authority cannot focuswastigation on one category of

interested party (producers) to the exclusion otlaer (exporters) as the EC suggests.

Question 77 What are the implications for the calculation of
individual margins of dumping, within the meaningfdhe first sentence
of Article 6.10, of saying that interested partieggespective of type,
accounting for "the largest percentage of volumepxters...that can
reasonably be investigated” must in all cases bedstigated, in a
situation where the volume of exports of an exparénd the volume of
exports of a producer (that exports both directlgdavia the first
exporter) account for the largest volume of expottst can be
reasonably investigated?

76.  As stated in Norway'’s response to Questions 75/&nthe focus of thAnti-

Dumping Agreemens on export pricing behaviour.
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77. When an authority engages in sampling based oset@nd option, i.ethe largest
percentage of the volume of the exports... whichreasonably be investigatethe focus
must be on the entity that engages in the expiaingrbehaviour that results in dumpiffy.
In a situation where a producer exports both dyeutd through an unrelated trader, the
volume that the producer exports directly (or tlyioa related trader) is relevant to a
dumping determination for the producer under thst Sentence of Article 6.10, and is
relevant to the selection of a sample under thersesentence of Article 6.10, because the

producer determines the export price for this vaum

78.  Sales made by a producer to unrelated tradersoanestic sales that are not relevant
in assessing the producer’s export pricing behavimupurposes of a dumping determination
under the first sentence of Article 6.10. Nor threse sales relevant in assessing the volume
of the producer’s exports for purposes of compoaisgmple under the second sentence of
Article 6.10.

79. Instead, the volume of these domestic sales igartdo the unrelated trader that
subsequently exported it. Under the first sentetheetrader is responsible for the export
pricing behaviour that may create a situation ohgding; and, under the second sentence of

Article 6.10, this volume must be attributed to theelated trader that made the exports.

80. In calculating a margin of dumping for a traderrmal value must be based on
domestic sales of the like product by the trade¢hatsame level of trad®. Only where the

conditions of Article 2.2 are respected can nowadlie be constructed.

Question 78 To what extent may Article 2.5 of the ADA providelevant
context to the question of whether investigatingtharities may focus
their investigations on producers and/or exportensthe context of a
limited examination?

81. The EC contends that Article 2.5 expresses a mederfor calculating dumping
margins for producers, rather than exporférarticle 2.5 contains no such preference.

* Appellate Body Report)S — Zeroing (EG)para. 129. (“Establishing margins of dumpingd®porters or
foreign producers is consistent with the notiomwimping, which is designed to counteract the fareig
producer’s or exporter’s pricing behaviour. Indget the exporter, not the importer, that engagepractices
that result in situations of dumpiriy

*"In an investigation of dumping of farmed salmori@97, the EC accepted the domestic sales pricée of
exporters as the normal valuBeeCouncil Regulation (EC) No. 1890/1997 of 26 Sefiteni997 imposing a
definitive anti-dumping duty on imports of farmedaktic salmon originating in Norway, para. 15, cet
paragraph. Exhibit NOR-2.
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82. The EC relies specifically on the fact that Arti@® refers to a situation in which
“products are not produced in the country of eXpofthe EC argues that Article 2.5

“underline[s]” the “importance of the position ofgglucers of the exported product” and
“envisages going back to the producer and basiagénmal value on his dat&” The EC

misrepresents both the text and the meaning o€larg.5.

83.  Article 2.5 sets out rules for the comparison gf@x price and normal value in
situations where products are not imported fromctinentry of origin directly, but instead

reach the importing Member via an “intermediatentoy.°

84. The basic rule in Article 2.5 is that normal valsénormally” the “comparable price

in the_country of export [i.e. the intermediate wtvy]” (underlining added). Contrary to the

EC’s argument, Article 2.5 expresses no preferémctgoing back” to data pertaining to the
producer in the country of origin. Instead, it eegses a preference for relying on sales prices

for the like product in the country of export, witlt recourse to any data for the producer.

85.  Article 2.5 goes on to define circumstances in Whie authority “may”, as an
exception, determine normal value on the basighef pricein the_country of origih Thus,

even under the exception, Article 2.5 envisagesbasormal value on sales pri¢cemt on

data pertaining to the producer’s production costs

86. As aresult, the EC’s argument that Article 2.5respes a preference for producer
data over price data, or producer data over expdétia, is not supported by the text. The
basic rule in Article 2.5 is to rely on pri¢@ the intermediate country) as normal valuee Th
alternative rule is, again, to rely on prige the country of origin). Nothing in Article 2.
indicates a preference for relying opraducer’sproduction costs as the basis for calculating
normal value. To the contrary, if Article 2.5 egpses any preference, it is a strong
preference for using “price” as the basis for ndrmadue. Because both exporters and
producers have a “price”, no preference for eitiipe of interested party can be read into
Article 2.5.

“8EC’s FWS, paras. 146 and 147.

“9EC’'s FWS, paras. 146 and 147.

* Panel ReportJS — Hot-Rolled Steefootnote 88. Dumping that arises in such circamses is sometimes
also referred to as “indirect dumpingSeePanel ReportJS —Zeroing (EG)para. 9.46.
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87.

Question 79 Exhibit NOR-39, titled "Sampling Replies Submitteby
FHL to the Commission”, shows that "Salmar Farmin@\S" indicated
in its "Sampling Form" that none of its turnover fo the period of
investigation was generated from export sales tce tkEU. In its
"Sampling Form", "Nordlaks Oppdrett AS" did not indcate that it
generated any turnover from export sales to the Elring the same
period. Exhibit EC-4 indicates that the FHL requesd that "Salmar
A/S" be included in the EC's "sample" and also tha company called
"Norlaks A/S" be likewise included in the EC's "saple".

@) Could the parties please indicate whether tlaer company is the same
company as "Nordlaks Oppdrett AS"?

(b) If "Norlaks A/S" is the same company as "Nordks Oppdrett AS", could
the EC please explain the basis for including "Ndeks Oppdrett AS" in its limited
examination and not "Salmar Farming AS", given thaboth companies were
contained in the list of companies the FHL had regsted be examined and that
both seem to have reported no export sales forghaod of investigation in their
respective "Sampling Form"?

€)) For purposes of the EC’s investigation, NordIAKS is the same as “Nordlaks

Oppdrett AS”. Specifically, Nordlaks A/S is the 1p€rcent holding company for “Nordlaks
Oppdrett AS” and “Nordlaks Produkter AS”.

88.

(b) Norway would like to note that Sinkaberg Hansamother company that was

included in the EC’s sample, also reported zermebgales to the EC, just as Nordlaks

Oppdrett and Salmar did. To Norway’'s knowledg@ther sampled company, Stolt

Seafarm, submitted no sampling form. Thus, thesBl€cted Nordlaks Oppdrett AS,

Sinkaberg Hansen, and Stolt Seafarm for the samigid@ut any information in the record

regarding their export sales, while excluding Salfoathat same reason.
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D. BELOW-COSTSALES OUTSIDE OF THE ORDINARY COURSE OFTRADE

Question 55 In its First Written Submission (para. 354), Nomy
describes the below-cost sales test applied byEiieas follows: “In the
first stage, the EC determined whether an individusales price to an
unrelated party was equal to or above the compangi®erage cost of
production for the sub-type of the product”. Do&krway consider that
this test reflects the methodology set out in tlastl sentence of Art.
2.2.1? If not, why not? If so, does this not inygthat the test applied by
the EC complied with Art. 2.2.1?

0] The EC Did Not Make a “Determination” Regarding SE&®ecovery”

89. The Panel asks whether the quoted phrase mayly’ that the EC determined that
sampled producers’ respective prices did not peimirecovery of costs in a reasonable
period. The Panel's suggestion of an “implicittelenination draws ohorway’s

description of the EC’s below-cost sales tests,raidhe EC’s own published determination.

90. Under Article 2.2.1, an authority mustéterminé that below-cost sales are made at
prices that do not provide for cost recovery withireasonable period of time. The
Appellate Body has made clear that an investigautyority’s “determination” cannot leave
anything “merelyimplied or suggestedt must be clear and unambiguous [as well as]
straightforward™®! Given these requirements, Norway does not congfiée the phrase
qguoted by the Panel frodorway’s First Written Submissiaran be used to “imply” that the
EC set forth the required determination in the sliald determination. A panel can hardly

find the investigating authority’s “determinatiom’ the Complainant’s submissions.

91. The EC's rejection of below-cost sales does nohewention the term “cost
recovery” or the “reasonable period” over whichtsasere assessed, far less make a
determination in that regard. In this dispute, H@&has also not asserted that it made any

“determination” regarding the reasonable periodcfust recovery, implicit or otherwise.

92. The passage quoted by the Panel is Norway's déseripf the EC’s “80 percent”
and “10 percent” tests. Norway was not descrilaing “cost recovery” test performed by the
EC. Nothing in the published determinations sufspttre view that the EC conducted the

*1 Appellate Body Report)S — Line Pipeparas. 194 and 217; Appellate Body Repd8,— Steel Safeguards
paras. 296 and 442. Emphasis added.
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comparison as part of a “cost recovery” test. alet,fnothing suggests that the authority made

any determination regarding “cost recovery”.

93. If the EC’s comparison of individual sales pricehwvaverage costs was intended to
be part of a “cost recovery” test, the EC was @alitp say so. The EC should also have
stated the duration of the “reasonable periodtfust recovery. In this dispute, the EC has
stated that determining the duration of the “reasta period” was “rendered more
complicated” by the fact that it calculated certedsts on a three year basis because of
project accounting® However, the published determination does notaixow that

complication was resolved.

94. Inthe absence of any statement by the EC thanifpared prices with average costs
as part of a “cost recovery” test, the Panel cafingtly” from some other part of the EC’s
findings — far less from Norway’s submissions -t the EC made a “determination”

regarding cost recovery.

(i) The Test Quoted by the Panel Does Not Meet the iRenants of Article
2.2.1

95.  Assuming that an implied determination is permigsitpuod nonthe Panel asks
whether the EC’s comparison of individual salesgsiand weighted average costs
establishes that prices do not provide for thevegoof costs in a reasonable period.
Specifically, the Panel suggests that the EC’s @iepn complies with the last sentence of
Article 2.2.1. Although the EC never stated thadts were averaged over the IP, the Panel's

guestion assumes that costs were averaged oveettisl.

96. The second sentence of Article 2.2.1 sets fortiBpeircumstances in which prices
aredeemedo recover costs. The second sentence applies (tifigran authority

determines that prices “are below per unit casthe time of sale If the sales price is
sufficient to recover costs “at the time of sal&&re is no need for the authority to establish
whether the price is also sufficient to recover @t costs weight averaged over the IP. By
recovering costs “at the time of sale”, a produregxporter has recovered costs within a

reasonable period. Norway notes that, because east over time, it is perfectly possible

*2EC’s FWS, para. 195.
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for a sales price to be above cost at the timalef $ut below costs averaged over a longer

period.

97. Inthis investigation, the EC did not establisht tiha& prices of sales rejected under
Article 2.2.1 were below cost “at the time of sal@he passage that the Panel quoted from
Norway'’s submission refers only to a comparisosadés prices with average costs. The EC

has, therefore, not complied with the second seetehArticle 2.2.1.

98. Even if the EC had determined that costs wereeumvwered either at the time of sale
or over the IPquod no, this does not necessarily mean that costs wareenovered within
a reasonable period. The last sentence of ARRidel does not establish earhaustiveest

for determining whether below-cost prices providethe recovery of costs within a
reasonable period. The last sentence merely tesome situatiorin which an authority
must conclude that prices allow for cost recoverg reasonable period. The last sentence,
therefore, serves to protect foreign producersexparters by fixing theninimumduration

of the reasonable period as equal to the IP. Thwoaty cannot reject sales by reason of
price on the grounds that costs weotérecovered in a pericghorter tharthe IP.

99. However, the last sentence does not establistittataximunduration of the
“reasonable period” is alwayxjualto the duration of the IP. Thus, even if costsenet
recovered in the IP, the prices may still providedost recovery over a “reasonable period”.
Therefore, the mere fact that the EC compared pisth average costs/er the IPdoes not
necessarily mean that costs would not be recovereda reasonable period absent a

determination that the “reasonable period” equéiedP.

100. If the drafters had intended that cost recoveryopeshouldalwaysequal the IP, they
could simply have stated that below-cost pricedctbe rejected whemmter alia, the prices
“do not provide for the recovery of all costs withithe period of investigatigh The
drafters’ decision to refer to a¢asonable period of timenstead of the IP must be given
meaning. The ordinary meaning of the word “reabteiaequires that the period be
determined taking into account the specifics ohaagestigation, including the product, the
producer or exporter, and the industry at isSuAlthough the “reasonable period of time”

>3 Norway's FWS, paras. 345 — 351.
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may equal the “period of investigation”, in somecamstances it may be longer. Norway

elaborates on this answer in paragraphs 108 tdé[bév.

101. In this dispute, the EC failed to make any deteatnam of the duration of the
reasonable period. Thus, it did not determinettiareasonable period equaled the IP nor
that it was longer than the IP. Absent such ardetation, the EC failed to comply with
Article 2.2.1.

102. Norway notes that the EC has insisted upon the itapce of calculating production
costs over a three year period because of theidarait the growth cycle of salmon. This is
precisely the type of factor that the EC shouldehiaken into account in determining

whether the “reasonable period” necessarily equiiledP.

Question 80 How should the Panel interpret the requirement Hurticle
2.2.1 of the ADA to “determine” whether below-castles do not provide
for the recovery of all costs within a reasonablerpd of time, in the
light of the Vienna Convention rules of treaty intgretation?

103. The ordinary meaning of the word “determine” hasady been examined by the
Appellate Body. InJS — Corrosion-Resistant Steel Sunset ReyignesAppellate Body

found that, in the context of “review”, the wordetgrmine” “suggest[s] that authorities ...
must act with an appropriate degree of diligenakamve at a reasoned conclusion on the
basis of information gathered as part of a prooéssconsideration and examinatiotf."The
Appellate Body recently reiterated this findingui$ — Zeroing (Japan} The Appellate

Body has also held that a “determination” mustdtef@rth in an “explanation” that is “clear
and unambiguous. It must not merely imply or sstjge explanation. It must be a
straightforward explanation in express terffsh the context of Article 2.2.1, which applies

to investigations and reviews, the verb “determinas the same meaning.

104. In this investigation, the EC has not made anyrdat&tion regarding the “cost
recovery” test under Article 2.2.1. Thus, regasdlef the proper interpretation of the costs
recovery test in that provision, the EC has notalestrated that it complied with the

conditions for rejecting sales as not in the OCTrdgson of price.

> Appellate Body Report)S — Corrosion-Resistant Steel Sunset Repava. 111.

%5 Appellate Body Report)S — Zeroing (Japanpara. 182.

* Appellate Body Report)S — Line Pipeparas. 194 and 217; Appellate Body Repd8,— Steel Safeguards
paras. 296 and 442.
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Question 81 What does the obligation to “determine” whetherelow-
cost sales do not provide for the recovery of asts within a reasonable
period of time require an investigating authority tactually do when it
acts as described in the last sentence of Articlz 2?

105. Norway has just explained that the duty to “deteehirequires an authority to state
explicitly the nature and content of its findingsa reasoned and adequate explanation. The
last sentence of Article 2.2.1 obliges the autlydotfind, in specified circumstances, that
sales prices provide for the recovery of costgmishall be considerédo provide for cost
recovery). In making a determination consisternhhe last sentence of Article 2.2.1, an
authority must explain why it concluded: (1) thakes prices were “below per unit costs at
the time of sale” and (2) that prices were “abowghted average per unit costs for the

period of investigation”.

106. In reply to Questions 82 and 83, Norway outlinesdbneral considerations that an
authority should take into account in deciding loa duration of the “reasonable period” for

cost recovery.

Question 82 How do you understand the last sentence of Aid.2.1 to
interact with the cost-recovery condition set ouatthe first sentence? Is
it exhaustive of the situations when below-costesalmay be found to
provide for cost recovery within a "reasonable pedi of time" or is it

just one example of when below-cost sales will leemed to provide for
cost recovery within a "reasonable period of time"?

And

Question 83 Please explain whether you consider that the "szmable
period of time" could ever be different from the 1fhonth period
corresponding to the investigation period that isferred to in the final
sentence of Article 2.2.1, for the purpose of shtisg the cost-recovery
condition set out in the first sentence of Artick2.1?

107. The first sentence of Article 2.2.1 sets out thatinvestigating authority must
determine that three separate conditions are nfietebi can reject sales as not in the OCT
by reason of price. One of those conditions i$ éimsauthority cannot reject below-cost sales
unless the sales prices “dot provide for the recovery of all costs withimesonable period
of tim€. The last sentence of Article 2.2.1 specifiestaation in which an authority must

determine theontrary, namely that sales pricés provide for the recovery of costs in a
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reasonable period when those costs are recovetbd fiperiod of investigation” (“IP”). In

essence, the Panel’s two questions ask whethéreagonable perioddlwaysequals the IP.

108. In Norway’s view, the “reasonable period” and tiperiod of investigation” are not
necessarily identical, although they may be in soases. In specifying the cost recovery
condition in both the first and the second senterid&rticle 2.2.1, the drafters chose to refer
to a period other than the “period of investigatiol the drafters had intended that the sales
could be rejectednter alia, whenever costs were not recovered in the pefiod o
investigation, they could easily have said so. fiisé sentence of Article 2.2.1 would simply
have read: “... [sales] are at prices which do novjle for the recovery of all costs within

[the period of investigatigh However, the drafters did not choose this fatation.

109. In fact, the drafters carefully referredttoee different time perioda Article 2.2.1:

(1) “anextendegeriod”; (2) “areasonablgeriod”; and (3) the “period afvestigatiori.
Under theVienna Conventigrthe textual differences between these terms brugiven
meaning. A treaty interpreter cannot simply cakathe meaning of different terms that are
used in a single sentence of a single treaty piavis

110. The ordinary meaning of the word “reasonable” reggithat the reasonable period be
determined taking into account the specifics ohdagestigation, including the product, the
producer or exporter, and the industry at is€u@lthough the “reasonable period” may
equal the IP, in some circumstances the reasopabied may be longer.

111. Normal value may be based on below-cost pricespifttatide for cost recovery within

a “reasonable period” precisely because thesegpnay be part of the “normal commercial
practice” in the industr§? For example, consistent with basic economic fples,

producers may be required to adopt short-termmygistrategies that do not provide for the
full recovery of total average production costs,, itotal average variable and fixed costs.
These strategies may be carried out in respongertods of recession during normal
business cycles or as a “buy-in” approach to magkéty. In these instances, producers must
set their prices at levels that recover averagai@ costs over the short term in order to
ensure continued cash flow. Over the long ternydwer, the prices charged by producers

>’ Norway’s FWS, paras. 345 to 351.
%8 Appellate Body Report)S — Hot-Rolled Stegbara. 140.
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must recover not only variable costs, but alsodigests in order to replace productive fixed
assets. One way to achieve this is through inecepsoduction volumes that lower average
unit fixed costs, an event normally associated wyturns in the business cycle.

112. The short-term period over which a given producélramgage in variable cost

pricing may be shorter or longer than the IP depwndn normal commercial practice for the
product and industry(e.g. the length of the busiresgle). However, because normal value
is based on prices reflecting “normal commerciakpce”, theAgreemenallows for costs to

be recovered over a longer reasonable period é¢fflatts this normal practice.

113. In considering whether prices provide for the resgg\of costs within a reasonable
period, an authority could take into account swatidrs as: (1) whether the producer’s unit
prices during the IP cover average variable c¢8jsyvhether production volumes during the
IP are lower than normal due to a contraction enittdustry’s business cycle, and (3)
whether unit prices during the IP are at a levat thould recover both average variable costs
and average fixed costs, where fixed costs are atedased on “normalized” production

volumes over the business cycle.

114. Norway also observes that Question 83 stateshbaidriod of investigation is 12
months. However, th&nti-Dumping Agreemermtoes not specify a duration for the period of
investigation. Th&kecommendation Concerning the Periods of Data Cidle for Anti-
Dumping Investigationsuggests that the IP be 12 months and “in noleasehan six
months™>® The IP may, therefore, be as short as six morifitae “reasonable period”
necessarily equaled the IP, this would mean tleatlthration of the “reasonable period” could

sometimes be as short as six months.

115. However, the administrative considerations thatadécthe authority’s choice of the
duration of the IP have nothing to do with the nakkommercial practice within which
producers and exporters should reasonably recasts.c For example, in an industry with a
long business cycle, an authority may opt for atsiofor administrative reasons. The
choice of a shorter IP does not, however, meanittisathereby “reasonable” to expect
producers and exporters in that industry to rectiveir costs within that same shorter period.

Thus, if the “reasonable period” and the IP wereagk equated, normal value would be

9 G/ADP/6, adopted 5 May 2000.
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divorced from prices that reflect normal commergialctice for certain products and
industries. Instead, the drafters opted for aso@able period” that has sufficient flexibility
to ensure that normal value reflects the normHergarticular product and industry.

116. TheAgreementloes make one important link between the “readeradriod” and

the IP. The last sentence of Article 2.2.1 spesithat the duration of the “reasonable
period” cannot behorterthan the IP. Thus, provided that costs are reeovduring the IP,

an authoritycannotreject sales prices as not in the OCT by reas@micé. This sentence,
therefore, protects foreign producers and expolkigfsxing theminimumduration of the
reasonable period as equal to the IP. Howevey seimitence does not state thattf@aimum
duration of the “reasonable period” is the samthadP; it does not state that the “reasonable
period” always equals the IP; and it does not steethere are no other situations in which

costs can be recovered in a reasonable period.

E. REJECTION OF ACTUAL S A AND PROFIT DATA

Question 56 In paragraph 381 of its First Written SubmissiorNorway
states that the EC rejected the actual SG&A costadia the case of only
one company, [[xx.xxx.xx]]. At footnote 266 of it&irst Written

Submission, Norway appears to state that the ECoalgjected the
SG&A costs for [[xx.xxx.xx]], but it does not elabate any claim in
respect of [[xx.xxx.xx]] in this section of its Fgt Written Submission.
Please confirm that it is [[xx.xxx.xx]] and not [[x.xxx.xx]] that forms
the basis of Norway's claim in this part of its st Written Submission.

117. Norway confirms that the company for which the E{&cted actual SG&A cost data

is [[xx.xxx.xx]] and not [[xx.xxx.xx]].
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Question 57 The Provisional Regulation indicates that the keshan-
10% profitable sales test was part of a test appliey the EC to
determine whether domestic sales were made in tbedihary course of
trade". Please comment on the extent to which yagree with this
statement.

And

Question 85 Please explain the extent to which it is permidsi under

the ADA to assess whether domestic sales are mad#e "ordinary

course of trade" through the application of the Isghan-10%

"profitable” sales test? To what extent can thelume of "profitable”

domestic sales compared to total domestic salearbebjective basis for

assessing whether those sales are compatible withrihal” commercial

practice?
118. Norway agrees with the statement in Question 5 thahis investigation, the EC
applied the 10 percent test as part of a methoddtermining whether domestic sales were
made in the ordinary course of trade (“OCT”). Hf@ also clarified in its First Written
Submission that, when the volume of profitable salas less than 10 percent of the volume
of loss-making sales, the EC concluded that thexre wero sales in the OCY.The EC
applied this test in deciding whether to constnarimal value under Article 2.2; and, in
constructing normal value, in deciding whether ¢e actual sales data to determine amounts

for SG&A costs and profits under Article 2.2.2.

119. Norway disagrees that the EC’s 10 percent tespermissible basis for determining
whether sales are made in the OCT. Norway hasusets views on the EC’s 10 percent test

in paragraphs 86 to 89 of its Opening Statement.

120. In US — Hot-Rolled Steegthe Appellate Body stated that normal value otfiehe
price of the like product ind' sales transactidrthat is concluded on terms and conditions
that are compatible withirformal’ commercial practicdor sales of the like product, in the

market in question, at the relevant tiné”.

121. Thus, sales in the ordinary course refleatmal practice for all participantg the
marketplace, and not just the norm for a particataducer or exporter. Moreover, the terms

and conditions of each individual sales transadfiarsales transaction”) must be assessed in

9 EC’'s FWS, paras. 228 and 229.
®1 Appellate Body Report)S — Hot-Rolled Stegbara. 140.
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light of “normal commercial practice”. If a sal@ansaction is consistent with “normal
commercial practice” in the marketplace, that saie the OCT, irrespective of whether
other sales by the same producer or exporter dre no

122. Under the EC’s 10 percent test, an exporter’s {@ble sales are treated as not in the
OCT because of the relative volume of its loss-mglsales. However, the volume of loss-
making sales provides no indication whether thdijate sales are consistent with “normal
commercial practice” in the marketplace. The teamd conditions of the profitable sales
may all be fully consistent with “normal commerqgmbctice” and, therefore, constitute a
perfectly sound basis for determining normal valites irrelevant that an exporter makes

other sales that are not consistent with “normatroercial practice”.

123. This may be illustrated by example. Assume thatéxporters each make 1,000
profitable sales of a product on identical termd ennditions that are consistent with

“normal commercial practice”. Imagine that thesfiexporter also makes 9,001 loss-making
sales, but the second exporter makes no loss-makirg. The EC’s approach would lead to
the illogical result that, for the first exportéine EC would reject the 1,000 profitable sales as
outside the OCT because they represent less thpartént of all the exporter’s sales of the

product. However, for the second expagrtbe EC would accept that 1,000 identical sales

are in the OCT because the second exporter mabissonaking sales.

124. This is contrary to Articles 2.1 and 2.2 becausariml commercial practice” does
not vary from one commercial operator to anothire terms and conditions of a sale are
either consistent with “normal commercial practioe’they are not. That determination
cannot vary depending on the volume of an exp@tdhier sales that are not in the OCT, for
example because they are loss-making.

125. Consistent with this approach, Article 2.2 spesii® volume threshold in deciding
whether there are sales in the OCT. The provigemits the construction of normal value
solely “when there areo sales” in the OCT. As Norway noted in its Opentgtement, the
ordinary meaning of the word “no” isibt any.%* Under the EC’s interpretation, Article 2.2
would read “When there afé) percenpf sales” in the OCT. Modifying the words of trga

provisions in this manner is not acceptable unke¥tenna Conventian

52 Exhibit NOR-151.
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126. In fact, the drafters specified volume thresholdemwthese were relevant. Thus,
Article 2.2 distinguishes between the conditioriatieg tolow-volumesales and salas the
OCT.® In connection with low-volume sales, Article 22presses a precise volume
threshold in footnote 2. Further, in connectiothvidelow-cost sales, Article 2.2.1 also
expresses a precise volume threshold in footnoté the drafters had also intended to apply

a low-volume test to sales in the OCT, they wowddenso specified

Question 84 As we have understood the facts so far, the bdsisthe
exclusion of the domestic sales data of five invgsted companies was
that those sales were found not to be in the "ordy course of trade".
The EC’s Provisional Regulation reveals that a tlrestep test was
applied to make this determination, which includete less-than-10%
“profitable” sales test. Are we to understand thatl five investigated
companies had a level of “profitable” sales that wéess than 10% of the
volume of total domestic sales? In other words,swhe less-than-10%
“profitable” sales test actually the basis for thexclusion of domestic
sales data for each of the companies concerned?afde substantiate
your explanations in respect of each examined pradu with reference
to information and evidence on the file of the instégation.

127. Norway’s understanding is that, on the basis oflfhi@ercent test, the EC rejected
domestic sales for certain models for at leasktlie@mpanies. These companies are
[[Xx.xxx.xx]], [[xx.xxx.xx]], and [[xx.xxx.xx]]. Norway’s understanding is based on Excel
spreadsheets provided to the companies as pdmt @abmpany-specific disclosures and on
the sales databases submitted by the companiesponse to the EC’s anti-dumping
guestionnaire. Norway believes that [[xx.xxx.xwjgs one of the five companies with
overall representative sales. Thus, the EC cdstillzave rejected some domestic sales for
this company on the basis of the 10 percent tdstvever, Norway does not have disclosure

documents for this company that would enable @diablish whether this is so.

128. Norway explained the EC’s methodology for decidivether it could construct
normal value in paragraphs 354 to 356 and 375 TooB1ts First Written Submission. The
EC applied the same methodology in deciding whethese actual sales data for SG&A
costs and for profit® To recall, the EC proceeded in three stefisst, the EC established
whether the company’s domestic sales of the proaisiet whole amounted to 5 percent of

83 Appellate Body ReporEC — Tube or Pipe Fittingpara. 99.
% Norway’s Opening Statement, paras. 88 and 89.
® Provisional Regulation, para. 27. Exhibit NOR-9.
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export salesSecondif the company had overall representative satesEC established
whether the company’s domestic sales by model atedun 5 percent of export sales of that
model. Third, for each model with representative sales, thee&@blished whether at least

10 percent of domestic sales were profitable. Wtherdomestic sales subject to one of these

tests did not meet the standard, they were aluebecl from the investigation.

129. The EC found in the Provisional Regulation thaéfocompanies had overall
representative sal88. The EC found further that just one of the fivenpmnies had sales in
the OCT for an unspecified number of modéIsThus, four of the five companies had no
sales in the OCT. From the company-specific dmales, including the Excel spreadsheet
calculations, Norway understands that the five camgs with overall representative sales
were: [[xx.xxx.xx]], [[xx.xxx.xx]], [[xx.xxx.xx]], [xx.xxx.xx]] and [[xx.xxx.xx]].°®¢ From

the same information, Norway understands that for:

. [[xx.xxx.xx]], domestic sales for thirteen modelgre rejected on the basis of
the 10 percent teél.

. [[xx.xxx.xx]], domestic sales for one mod&hs rejected on the basis of the 10
percent test’

. [[xx.xxx.xx]]t, domestic sales for one modehs rejected on the basis of the 10
percent test!

. [[xx.xxx.xx]], domestic sales for all models wewgected on the basis of the 5
percent test?

. [[xx.xxx.xx]], Norway does not have any disclosg@i@uments to ascertain
whether any domestic sales were rejected on ths bbthe 10 percent test.

% provisional Regulation, para. 29. Exhibit NOR-9.

" Provisional Regulation, para. 29. Exhibit NOR-9.

® Norway does not have disclosure documents for.fkexxx]]. However, [[xx.xxx.xx]] must be the fift
company because [[xx.xxx.xx]], [[xx.xxx.xx]] andxff.xxx.xx]] did not have overall representativeesaland
the EC did not examine [[xx.xxx.xx]] or [[xx.xxx.}kat the provisional stagesé¢eProvisional Regulation, para.
18).

% In the Definitive Disclosure to [[xx.xxx.xx]], thEC refers to “some” sales that were not in the O@thout
specifying the number of models. According to dimclosed Excel spreadsheets, thirteen models regreted
on the basis of the 10 percent test. Exhibit NQRexxx.xx]].

0 Seethe Definitive Disclosure to [[xx.xxx.xx]], Annef, Page 1. Exhibit NOR-[[ xx.xxx.xx]].

" Seethe Provisional Disclosure to [[xx.xxx.xx]], Anneék Page 1. Exhibit NOR-[[ xx.xxx.xx]]. Norwayo#s
not have a copy of [[xx.xxx.xx]'s Definitive Disokure. However, given that, at the Definitive stailpe EC
merely “confirmed” its findings from the Provisidn@etermination, Norway understands that [[xx.xx}{]%
data did not change in this respect.

2 Seethe Definitive Disclosure to [[xx.xxx.xx]], Anneb, Page 1. Exhibit NOR-[[ xx.xxx.xx]].
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F. ALLEGED RELIANCE ON “F ACTSAVAILABLE”

Question 58 How does Norway respond to the EC’s allegatiorathf

there is no alternative to either submitted informan or "facts

available", then it would be impossible to imposa anti-dumping duty
on non-sampled producers under Article 9.4 of theDA, in a case
where all of the margins of dumping of all samplgatoducers were
calculated on the basis of facts available?

130. According to the Appellate Body, Article 6.8 andrfax Il set forth rules that allow
an investigating authority “to make determinatibysemedying gaps in the record which
are created, in essence, as a result of deficengi®r a lack of information supplied by the
investigated exporters® In that situation, an authority may have recotestest

information available” (or “facts available”) tdlfgaps in the “record®’

131. Article 6.8 and Annex Il impose rules that protéxt “legitimate interests of the
parties to submit information and to have thatinfation taken into accounf® In
particular, before resorting to “facts availabl&tained from a secondary source, an
authority must respect all of the conditions instagrovisiong?

132. The rules in Article 6.8 and Annex Il that proteotestigated parties would be
eviscerated if an authority could reject submiitédrmation, and resort to information from
a secondary source, without respecting those rdfeshort, investigated parties would be
totally deprived of the protections that are affatdn Article 6.8 and Annex II. For this

reason, the EC’s interpretation must be rejected.

133. Article 9.4 prevents producers and exporters tle@ewot investigated from being
“prejudiced by gaps or shortcomings in the infororasupplied by the investigated
exporters.*” Thus, an authority cannot use margins calcubaittifacts available to
determine the “all others rate” applied to non-sedgompanies. 1S — Hot-Rolled Stegel
the Appellate Body recognized that Article 9.4 “daomt expressly address” hakae rules in

that provision should apply “in the event thditmargins are to bexcludedrom the

3 Appellate Body Report)S — Hot-Rolled Stegpara. 123.

4 SeePanel Reportylexico — Ricepara. 7.166.

S Appellate Body Report)S — Hot-Rolled Stegpara. 86.

S Appellate Body Reporty/lexico — Ricepara. 287 — 289See, alsopara. 292.
7 pppellate Body Report)S — Hot-Rolled Stegbara. 123.



EC — AD Duties on Farmed Salm@S 337) Norway’s Responses to the Panel's Questions
after the First Substantive Meeting

Non-confidential version Page 38

calculation, under the prohibition&®” The Appellate Body noted that that appeal did not

raise the issue of how thisatunamight be overcome®

In Norway’s view, however this
lacunais overcome, the rules in Article 6.8 and Annerlist be respected fully. In any

event, Norway considers that there is no reasothitoPanel to address this interpretive

guestion in this dispute because the EC calcukdgdral margins without using facts

available.

Question 86 Do the parties agree that the alleged confusion
surrounding [[xx.xxx.xx]] filleting costs may be mperly characterised
as a situation where "necessary information” was ndotherwise"
provided within the meaning of Article 6.87?

134. Norway does not agree with this characterizatidhe confusion alleged by the EC
arose from the terms of Grieg'’s initial questiomaaesponse. This alleged confusion could
only constitute thetarting pointof a process of evaluation, by the investigatiatparity, as

to whether the situation described in Article 68amns. It is only as aputcomeof this
evaluation that the investigating authority coutthdude that “necessary information” was

not “otherwise” provided.

135. Annex Il to theAnti-Dumping Agreemeitays down substantive criteria and
procedural guarantees that govern this processabfi@ion®® In particular, if an
investigating authority considers that there isfasion surrounding the information initially
submitted by an interested party, it must applyptwisions of Annex Il to attempt to obtain
explanations and information to dispel any confasitn the case of Grieg’s filleting costs,
the EC rejected information submitted by Grieg thiapelled any confusion, without
respecting the requirements of Annex 11(3) and Anigb). Therefore, the EC failed to meet
the conditions in Article 6.8 for concluding thati€) did not provide “necessary information

within a reasonable period”.

8 Appellate Body Report)S — Hot-Rolled Stegpara. 126. Original emphasis.

9 Appellate Body Report)S — Hot-Rolled Stegpara. 126. Original emphasis.

80 «Annex Il [...] is incorporated by reference intotiste 6.8”. Appellate Body Report)S — Hot-Rolled Steel
para. 75. “Annex Il [...] contains certain substaetparameters [...] which address [among others] aets
available can be used”. Panel Repkgypt — Steel Rebapara. 7.152.
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136.

137.

Question 87 Do you believe that there is an obligation in theDA to
determine a margin of dumping for non-sampled comrmp@s? If so,
where in the ADA do you find it?

No. Norway refers also to its answer to Questi®nah paragraphs 143 to 145 below.

Question 88 In Mexico — Rice, the Appellate Body found that:

"... an investigating authority that uses the factvailable in the
application for the initiation of the investigationagainst an
exporter that was not given notice of the informati the
investigating authority requires, acts in a mannarconsistent with
paragraph 1 of Annex Il to the Anti-Dumping Agreeemt and,
therefore, with Article 6.8 of that Agreement™

Please explain, in the light of the Appellate Bodyfinding, whether you
consider that the Notice of Initiation, publishedylthe EC in the Official
Journal and provided to the Norwegian "industry assiations”,

constituted "notice of the information the investaging” authority

required, within the meaning of Article 6.8 and pagraph 1 of Annex
Il.

And

Question 89 Do you believe that Article 6.8 and paragraph L Annex
Il require that an investigating authority must ndy companies
individually or would notification through an induy association or
official public gazette suffice?

No, neither publication of the Notice of Initiatiamthe Official Journal nor the

provision of that Notice to industry associationsstitutes the notice required by Article 6.8

and Annex Il. Annex II(1) requires the authority‘specify in detail the information

required from any interested party” and to “endbed “the party” is aware that, if the

required information is not supplied within a re@able time, the authority may make

determinations using facts available. As the AlgpelBody held, under Article 6.8 and

Annex I, facts available can only be applied foaaticular interested party, if the

investigating authority requests specific detailddrmation fromthat interested partyand

makes that party “aware” of the consequences oprmtiding the informatiofi* The

Appellate Body stated that, if an exportermet notified of the information required to be

8 Appellate Body Reportylexico — Ricepara. 259.
82 pppellate Body Reporiexico — Ricgpara. 259.
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submitted to the investigating authotitit is not given the required opportunity to proe
that informatiorf

138. Accordingly, it is not sufficient under Article 6&8hd Annex Il for an authority to
inform otherinterested parties — such as the Government a#xtperting country or industry
associations — of information that is required piaticular producer or exporter. This does
not afford the particular party from whom infornaatiis, in fact, requested of the necessary
opportunity to provide that information, nor doegive that interested party the necessary
warning regarding non-compliance. In short, forgmses of Article 6.8 and Annex Il, an
authority cannot rely on a third party to forwaedjuests. Instead, the particular party must
be informed, in detail, of the information requifedm it, and also of the consequences of
not providing that information in timely fashion.

139. The requirements of Article 6.8 may be contrastétl the requirements of Article
6.1.3. Under Article 6.1.3, an authority is reedito notify the “full text of the written
application” by the complainants to all “known ex{gos” (producers are not mentioned).
This is a general information notice to known exe that does not require any action by
the recipient. In the case of this notice, fooenb® provides that, where the number of
exporters is “particularly high”, the authority me@nly” provide the full text of the written
application to the “authorities of the exporting idlger” and a “relevant trade association”.

140. However, under Article 6.8 and Annex I, the auttyomakes detailed company-
specific requests for information that require @etby the recipient; moreover, any failure to
act carries potentially adverse consequences éorettipient. In the context of these detailed
requests for information, the treaty does not dfthie authority with the possibility for
notifying the “authorities of the exporting Membextid a “relevant trade association™

instead of notifying the companies directly.

141. Further, under Article 6.8 and Annex I, the pracegsecuring information from a
particular party requires ongoing dialogue betwtbenauthority and the party from whom
information is requested. Annex Il, as a wholejigages that the entire dialogue take place
between the authority and the particular interepgatly from which information is requested

(“the party”; “an interested party; “the interestgatty”; “the supplying party”).

8 Appellate Body Reporpexico — Ricgpara. 259.
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142. In the present case, the Notice of Initiaffowas not sent to the exporters and
producers listed in Exhibit NOR-152. Nonetheleéss,EC deemed the failure by these
parties to be non-cooperation, and applied factdahe to them. For these partibexico
— Riceis directly on point — they did not receive anguest for information and were not
informed of the consequences of not providing thie-requested information. By applying

facts available to these parties, the EC violateiccks 6.8 and Annex Il.

G. MARGINS OF DUMPING FOR NON-SAMPLED COMPANIES

Question 59 Norway argues that the EC violated Article 9.4 making
"dumping determinations” for non-sampled companiesNdqrway
Opening Statement, para. 103). It could be argubdt a determination
of dumping is made under Article 2 of the Agreememthile Article 9
relates to the imposition and collection of dutiegnd Article 9.4
establishes a maximum limit on the amount of dutiéksat may be
collected from companies for which no determinatiaf dumping under
Article 2 has been made, because they were notviddially examined.
Please comment on this view.

143. In the Definitive Regulation, the EC refers to thet that it made dumping
determinations for “non-sampled companies” and “noaperating companies’ The
dumping margins for these companies are set quaiagraph 32 of the Definitive
Regulation. Paragraph 41 of the Provisional Regulalso includes a specific dumping
determination for “non-cooperating compani&s"The EC’s First Written Submission

further confirms that the EC made determinationdusfiping margins for these comparfies.

144. Under Article 9.4(i), the weighted average mardinlamping is the ceiling foad
valoremduties imposed on non-examined companies. ThedsGmposed fixed duties by
reference to a weighted averagkevaloremmargin that the EC admits is incorrectly

calculated because it exceeds the weighted avefdabe margins established for the

8 Notice of Initiation of an anti-dumping proceediegncerning imports of farmed salmon originating in
Norway, 2004 OJ C 261/6, dated 23 October 200AitEEC-9.

8 Definitive Regulation, paras. 30 and 31. Exhit@R-11.

8 provisional Regulation, para. 41, states: “Frdm tnformation available, it was concluded thatsthe
companies did not dump at a level lower than anyhef companies included in the sample. The rekidua
dumping margin was consequently set at the levehefhighest individual dumping margin establistieda
cooperating company. [...].” The factual basis tfis determination cannot be found either in thegRation
itself or in the non-confidential file. Exhibit N®9.

87EC’s FWS, paras. 322, 346 and 416.
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investigated producef§. By imposing duties that exceed the ceiling inidet9.4(i), the EC

violated that provision.

145. On the general WTO-consistency of fixed dutiesapéealso see Norway'’s reply to
Question 92 at paragraph 254 to 257 below.

Question 60 Does Norway know of any salmon producer that didt
receive the "warning" referred to by the EC at pagaaph 324 of its
First Written Submission?

146. Yes. In Exhibit NOR-152, Norway has provided tlaé€l with a list of sixty-seven
companies that did not receive that “warning” aetiwere treated as non-cooperating. FHL
provided the Commission with this list of sixty-eevcompanies by an annex to a letter of 4
May 2005%° Furthermore, on 2 June 2005, representativeseafion-sampled companies
that were treated as “non-cooperating” attendeédaaihg in Brussels. They explained that
sixty-seven companies that the EC had treated mEoaperating had not received any
request for information. They further indicatedtthll the companies were committed to
cooperating fully in providing all information thtite EC might need in the investigatith.
However, the EC did not request any informatiomfrany of the companies. Nonetheless,
in the Definitive Regulation, the EC continued et these companies as non-cooperating,

without ever specifying the nature of the alleged-cooperation.

H. CNV ADJUSTMENT CLAIMS

Question 61 Please clarify whether the claims made in respe€tthe

EC's smolt cost adjustment (First Written Submissjgparas. 992-1026)
are based on both Articles 2.2 and 2.2.1.1 or oAlgticle 2.2 or only

Article 2.2.1.1.

147. Norway’s claims in respect of the EC’s smolt cajuatment are based on both
Articles 2.2 and 2.2.1.%.

8 Definitive Regulation, para. 136. Exhibit NOR-11.

8 Annex 2 to the letter from FHL to Commission oty 2005, Exhibit NOR-152. Annex 2 was submitted t
the Commission as a follow-up to the 4 May 200&teton 9 May 2005sgethe letter of 4 May 2005, page 2,
under section 4, “Assessment”). The fifth colunfirthe table comprising Annex 2 to the letter of w2005
indicates, for each listed company, whether itiresgbthe EC’s sampling form.

% post-hearing brief of 3 June 2005 to the EC frepresentatives of the non-sampled companies tiegeally
failed to cooperate. Exhibit NOR-153.

1 SeeNorway’s FWS, paras. 1108, 1011, 1015, and 1025.
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Question 62 Norway appears to argue that non-recurring costsin

only be used as a cost of production for the purpad the construction
of normal value when they benefit current or futurproduction. How
does Norway reconcile this statement with the laage of the last
sentence of Article 2.2.1.1 which specifies thatuliiless already
reflected in the cost allocations under this subrpgraph, costs shall be
adjusted appropriately for those non-recurring itemmof cost which
benefit future and/or current production..."? (Empésis added)

148. The Panel has correctly understood Norway’s vieat, thnder Articles 2.2 and

2.2.1.1, non-recurring costs (“NRC”) can propentyibcluded in the costs of production
(“COP”) solely when they benefit current and/omingt production of the investigated
product. This rule reflects the fact that, by deion, the relevant costs of production that
can be included pursuant to Article 2.2 are thbag ¢ontribute to the process of producing
the like product sold in the IP. An authority cahburden production in the IP with costs
that relate to production in other periods becdhaedistorts the normal value determined for
the IP.

149. The Panel’s question appears to suggest that therlimed portion of the last
sentence of Article 2.2.1.1 might allow the inclusof costs that doot benefit current

and/or future production in the COP. This is rmtrect. The underlined clause refers to
NRC for which “cost allocations” have “already’dsemade under the first two sentences of
Article 2.2.1.1 because the cost benefits prodadtidhe IP and is included in accounting

“records” that are consistent with generally acedgccounting principles (“GAAP”) .

150. Norway begins by explaining which NRC are “alreathy@ subject of an allocation
under the first two sentences of Article 2.2.1dfpbe turning to the clause in the last

sentence of Article 2.2.1.1 that the Panel quotes.

0] The First Two Sentences of Articles 2.2.1.1 Captu@AAP-Consistent
Allocation of the NRC Benefiting Production in the

151. The first sentence of Article 2.2.1.1 requirespiimciple, the use of accounting
“records” that are consistent with GAAP to deterenproduction costs. Under GAAP,

certain NRC may be capitalized on the balance girestided that they are incurred to
acquire assets used in (i.e. benefiting) futurelpetion. In that event, the costs incurred
through the use of the asset in subsequent pesredseated as production expenses in those

periods in line with the matching principle. Irhet words, under GAAP, the costs are
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allocatedover timeto the extent that the asset benefits productiBacause the first sentence
of Article 2.2.1.1 requires the use of GAAP-comsmstaccounting records, an authority
necessarily captures a GAAP-consistent allocatiang NRC that benefited production
during the IP.

152. The requirement for the cost to “benefit” produntia the IP is further emphasized
by theprovisoin the first sentence of Article 2.2.1.1 that GA&énsistent records can be
used solely when they “reasonably reflect the cass®ciated with the production and sale of

the product under consideration”.

153. The second sentence of Article 2.2.1.1 requiregtaimority to consider evidence on
the proper allocation of costs. The provision nsadgecific reference to certain NRC that are
often capitalized, and expensed over the time dusinich they benefit production, under
GAAP: “capital expenditures and other developmests’. By permitting solely an
“allocation” of these NRC, and not simply the full amountloé NRC, the second sentence
shows that NRC can only be included in the CORHerlP to the extent that they benefit
production in that period. In other words, thehawity cannot include the whole of the NRC

as a production cost of the IP.

154. Thus, under the first two sentences of Article22,.NRC are included as production
costs solely when they are the subject of costations under GAAP that reflect the extent
to which the costs benefited production and saldke IP.

(i) The Last Sentence of Article 2.2.1.1 Captures docation of NRC that
Benefit Current and/or Future Production Even thiotig NRC Are Not
Capitalized and Expensed over Time under GAAP

155. Under GAAP, not all NRC that benefit future prodantare capitalized and allocated
over time. As a result, the GAAP records that nagstised under the first sentence of Article
2.2.1.1 may not “already” include an allocatiorceftain NRC. The last sentence of Article

2.2.1.1, therefore, allows an authority to capamellocation of these NRC in the COP.

156. The reason that GAAP may not capitalize, and allgazertain NRC is that GAAP
seeks to provide an overall view of the financialation of a company. It, therefore, applies
the principle of “prudence”, which requires consgism in the recognition of assets. Under

the prudence principle, certain NRC must be expaieat once, even though the costs
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benefit production in future years in terms of thatching principle. Thus, under GAAP, the
prudence principle often prevails over the matchgngciple. As a result, the mere fact that
a NRC is fully expensed in GAAP accounts in theryeavhich the cost is incurred does not

mean that the NRC provides no benefit to futurelpation.

157. For example, in the case of basic research costisrad to develop a new generation
of products, both International Financial Report8tgndards (“IFRS”) and U.S. GAAP
require that companies recognize the costs fullgxgenses in the period in which they are
incurred® Following the prudence principle, these accounsitandards disallow the
capitalization of research costs even in instanc@gich they will benefit production of new
products. Other examples of costs that GAAP reguin be expensed immediately, even
though they benefit future production periods idelucosts associated with worker training;
expenditures for relocating or reorganizing antgnéind, costs related to the start-up of a

new production plant

158. Under Articles 2.2 and 2.2.1.1, an authority is abémpting to provide an overall
view of the financial situation of a company. b, it is establishing the cost of producing
and selling the like product in the IP as a praxythe domestic sales price in the period. It
would overstate production costs in the IP to idelthe full amount of those NRC that are
fully expensed in the IP under GAAP (i.e. not caled) but that have nonetheless been
shown to benefit current and future productioneSénNRC do not relate exclusively — or,
sometimes, even at all — to production and salberiP, and inclusion of the full cost in the
COP would overstate “normal value”. The last seceeof Article 2.2.1.1, therefore, requires

an authority to make an allocation of these NR@nea¥no allocation is made under GAAP.

159. The requirement to allocate these NRC is partibularportant because the
application of the prudence principle varies fromuigtry to country. Some countries apply
the prudence principle more “prudently” than otheffius, a given NRC may be capitalized
and allocated over time in one country, whereawéing same NRC might not be capitalized
in another country. For example, U.S. GAAP allmempanies to capitalize the cost of

software used to operate a new website, as welksign costs incurred to create the

92 Seelnternational Accounting Standard 38tangible Assetspage 1605, paragraph 54. Exhibit NOR-169.
See, alsp Financial Accounting Standards Board, Statement-ioancial Accounting Standards No. 2,
Accounting for Research and Development Cgstge FAS2-4, paragraph 12. Exhibit NOR-170.
% International Accounting Standard 38tangible Assetgpages 1608 to 1609. Exhibit NOR-171.
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website’s graphic interfacé. These costs are then expensed over time in litetiae
revenues they help to earn. In contrast, GAAR@United Kingdom takes a more prudent
approach. The very same costs can only be cagithif they provide a future economic
benefit in terms of a discrete revenue streamdhaatbe attributed to the website’s operation.
This precludes the capitalization under U.K. GAARIevelopment costs for websites used

by companies only for promotional or advertisinggmses.

160. If the Anti-Dumping Agreemetlindly followed GAAP, a company’s production
costs, and constructed normal value, could vargndtzcally simply because of different
accounting standards. In countries where a givie Mas capitalized and allocated over
time under GAAP, the COP would be much lower thracauntries where it was not. Under
a rigid application of GAAP rules, the multilatetalderstanding of “costs of production” and

“normal value” would be subject to the vagarieslofmestic accounting rules.

161. Instead, to ensure a uniform approach to normalevel theAnti-Dumping
Agreementtheprovisoin the first sentence of Article 2.2.1.1 requiaesauthority to

establish a link between costs and production afelis the IP, and to make appropriate
allocations in light of that link. In particulashen NRC areot capitalized under GAAP,

and thereforaot “already” reflected in allocations in the GAAP tards”, the last sentence
of Article 2.2.1.1 requires an authority to makea#incation, if the NRC are shown to benefit

future production.

162. Finally, the EC’s argument that Article 2.2.1.1loalk an authority to include a NRC

in the COP irrespective of whether the cost besefitrent and/or future production means
that the EC severs the link between costs, anduptash and sale in the IP (i.eurrent
production) that is required by Articles 2.2 and.2.1. By necessity, if a cost does not
benefit production and sale in the IP, it simplypmat be part of the cost of producing the like
product during that period. There is, thereforebasis for including that cost in normal

value.

% SeeFinancial Accounting Standards Board, EmergingdssTask Force, Issue No. 00Azcounting for Web
Site Development Cosisages 7 to 9. Exhibit NOR-172.

% SeeAccounting Standards Board, Urgent Issues Taskerdbstract 29\WWebsite Development Caspage 2,
paragraph 6. Exhibit NOR-173.
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Question 63 At paragraph 791 of its First Written Submissiodorway
states that "the term 'cost of production’ ... inalles the expenses
incurred to pay for all input resources that arerdictly attributable or
related to the production of a particular unit.”

(@) Is it Norway's view that this is how cost ofgqaluction
must be understood for the purpose of Article 2.22

(b) To the extent that it speaks of costs "assoet with, but
not costs that are "directly attributable" to, practtion
and sale of the product under consideration, it the
case that the meaning of cost of production advachby
Norway is more restrictive than that envisaged undee
ADA?

(© Please explain the notion that costs for therpase of
Article 2.2.1.1 should be viewed as "expenses imedrto
pay for all input resources” directly attributabléo
salmon production and not other cost items assoetht
with the running of a salmon business.

0] The Required Relationship Between Costs and Primgtuct

163. The passage cited by the Panel is a concludingisesin a section entitled “general
considerations” on COP. In that section, Norwayawed the ordinary meaning of the term
“cost of production”, which refers to the expensesirred to pay for resources that are used
in the process of producing the like prodifciNorway summarized the relevant provisions in
Articles 2.2, 2.2.1, 2.2.1.1 and 2.2"2Norway also recalled that panels have foundttet
relevant costs are those that amesociated withor “pertain td the production and sale of
the like product. Thus, Norway noted that the daseconfirms that there must be a
relationshipbetween a cost and the production of the like pco® Norway also noted that
this meaning of the term “costs of production” ansistent with the understanding of the
term in financial accounting. In concluding, Norway summarized the discussiith the
single sentence cited by the Panel, and addedhth&@OP includes “fixed and variable costs,

and direct and indirect cost¥®?

% Norway’s FWS, para. 787.
°” Norway’s FWS, para. 788.
% Norway’s FWS, para. 789.
% Norway’s FWS, para. 790.
1% Norway’s FWS, para. 791.
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164. In its Opening Statement, Norway reiterated thisian: “the term ‘costs of
production’ measurethe value of the resources used to produce a §89dNorway added
that, when resources are not used in productiogoonds are produced using the resource,

and there is no relationship between the costefékource and productid?f.

165. Thus, the required relationship between costs andugtion exists when a particular

cost benefits production by contributing resouited are used in production.

166. In constructing normal value, there is also an irtgpagtemporaldimensiorto the
required relationship between costs and productiorway addressed this in the section that
followed “general considerations”, entitled “alldicen of costs over time*®® In sum, an
authority is calculating a “proxy” for the price ddbmestic sales of the like produtktring the
period of investigationf“IP”). Accordingly, the relevant costs are sgléiose that paid for
resources used to produce the goods that are soitgdhe IP. As a result, an authority is
required by Article 2.2.1.1 to allocate costs ta used in (i.e. “benefit”) production in

current and/or future periods.

167. Norway stands by all of these views. Norway apjptes that the required
relationship between costs and production can peegged using different words. Indeed,
the Anti-Dumping Agreemeiritself uses four different terms to express tlpined
relationship: Article 2.2.1.1 refers to cosésSociated withproduction, and also costs that
“benefit production; Article 2.2.2(i) and (ii) refers t@fmounts incurred”’if respect df
production; and, of course, Article 2.2 refers diyrtp costs 6f’ production. Panels have
also used different terminology to describe theumegl relationship. In a single paragraph,
the panel irEgypt — Rebaused three different terms: cosés$ociated withproduction;
costs that pertain ... td production; and costs that were “reasonalbtated td

production®®*

168. Norway’s terminology was not intended to alter sikepe of the required relationship
in Article 2.2 between costs and production dutimg IP. Although th&greemenand
panels have used slightly different terminology &ssence of the required relationship is

191 Norway’s Opening Statement, para. 201 ff. Origgvaphasis.
192 Norway’s Opening Statement, para. 203.

193 Norway’s FWS, para. 792 ff.

194 panel ReportEgypt — Rebarpara. 7.393.
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that relevant costs are those incurred to paygeources used to produce the like product

that is sold during the IP.

(i) Costs That Do Not Benefit Production Are Not Casgt®roduction

169. The Panel’s question contrasts costs that are iags@avithproduction and costs
that are associated withunning” a salmon business According to theéAnti-Dumping
Agreementsolely those business costs that are “assoaratti productionin the IP may be
included in the COP.

170. The EC’s argument nullifies the various treaty ps@mns specifying that the relevant
costs are those incurredpnoducingthe like product in the IP. If the EC were cotrelce
Agreementvould not refer to costs that ar@ssociated with “benefit, and are incurredifi
respect of productidin Nor even would it refer to costef productiori. As Norway noted

in its Opening Statement, the EC rewrites Articf2. 2.1 as referring to “business” costs that
“benefit future and/or currenpfofitability]” or that are “associated with” or “pertain to”
“profitability”. However, the drafters of th&nti-Dumping Agreementsed the word “profit”

in other provisions of thanti-Dumping Agreementhen they saw it fit®®

171. Although many business costs are costs of produatiot all of them are. For

example, income taxes are a business costs tl@mpany can escape. However, taxes are
not a cost “of production” because settling thablility does not involve the provision of any
resources that are used in (i.e. benefit) the mrtialu process. Thus, in the case of each cost,
an authority must determine whether the requiréiomship exists between costs, and
production and sale in the IP. In this disputeréhare numerous examples of charges that do
not exhibit the necessary relationship, including:

. [[xx.xxx.xxg]’s and [[xx.xxx.xx]]'s write-downs orthe closure of production
facilities.’®® These charges arose because [[xx.xxx.xx]] andxkx.xx]]
reduced the value of certain fixed asgattheir respective balance sheets.
The charges, therefore, appear as non-recurringsite the profit and loss
accounts. In [[xx.xxx.xX]] case, the charges wiarirredbefore the IR0
write-off assets that were longer productive These charges do not reflect
any costs that paid for resources used in salmaoaugtion during the IP.
Thus, the charges are not associated with, ana@toemefit, production in the
IP.

105 Article 2.2, 2.2.2, and 2.2.2(iii).
1% Norway’s FWS, para. 850 ff. ([xx.xxx.xx]]) and ga 924 ff. ([[xx.xxx.xx]]).
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. [xx.xxx.xx]]'s write-down of the value of biomas8’ This charge arose
because [[xx.xxx.xx]] adjusted the value of biomasts balance sheet to
reflect the fact that the expected sales valuelawasr than previously
anticipated. The cost of biomass relevant to pctdn and sale in the IP is
already expensed elsewhere in the accounts. Bygatgthe asset valuation,
[[xx.xxx.xx]] did not incur any costs that were dsi@ the production of
salmon in the IP.

. [[xx.xxx.xx]]'s operating lossescurred at two processing plants before the
IP.2%® An operating loss is the difference between castssales revenues,
and not a further costs of production.

. [[xx.xxx.xx]]'s investment losse¥® During the IP, [[xx.xxx.xx]] wrote-down
the value of investments in other companies. Thewlown involved
reducing the value of [[xx.xxx.xX]]'s assets in thalance sheet, with a
corresponding non-recurring charge in the profi brss account. The losses
were not incurred to pay for any resources thatwsed to produce
[[xx.xxx.xx]]'s salmon in the IP. The company’sviestment activities were a
separate line of business that did not contribmtatmon production; the
losses merely reduced the company’s equity.

. [xx.xxx.xx]]'s smolt costs'*® In the last month of the IP, [[xx.xxx.xx]]
purchased smolt; however, that smolt was not dedovéo [[xx.xxx.xx]] until
after the IP had closedThese smolt costs could not possibly be assatiat
with, or benefit, [[xx.xxx.xx]]'s salmon productian the IP because the smolt
were not even in [[xx.xxx.xx]]'s possession durihgt period. Also,
[[xx.xxx.xx]] sold smolt to an independent purchas&he costs of producing
that smolt are not costs associated with [[xx.xx}:& own salmon
production.

172. In each of these cases, the EC has improperlyettdatsiness costs as costs of
producing salmon in the IP. However, the cosguestion were not incurred to produce the

like product sold in the IP, and cannot be incluohedormal value.

197 Norway’s FWS, para. 820 ff.
1% Norway’s FWS, para. 884 ff.
199 Norway’s FWS, para. 895 ff.
10 Norway's FWS, para. 1012 ff.
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| NJURY

Question 64 Norway disputes the EC's assertion that it relied "other
evidence" in justifying the treatment of importsdm companies not
individually examined, including independent expers, as dumped
imports. Norway asserts that, assuming that thedewnce in question
was part of the record, it is not "positive evidegicthat imports from
independent exporters were dumped. Norway alsedsghat "a
"dumping" determination for an independent exportanvolves a
comparison of that exporter's export prices withaihhsame exporter's
normal value" (Norway Opening Statement at para.g)1 However,
assuming some independent exporters are not indieidy examined, in
the context of a proper limited examination undertfle 6.10, then no
such comparison is made. What evidence then, ia dtbsence of a
comparison of normal value and export price, migsgrve to justify
treatment of imports from an un-examined independexporter as
dumped?

0] General Considerations on Other Positive Evidehd&umping

173. Inits Opening Statement, Norway recalled thatAppellate Body expressed
reservations about the use of extrapolation incageere the sample is not “statistically
valid”, but is based on the largest percentagexpbets** In such a situation, the Appellate
Body cautioned that evidence from the sample cbaldsed as ongart of the positive
evidence” regarding the volume of dumped impoxstnon-sampled companit$. There
must, therefore, bether“positive evidence” to justify the determinatiorade regarding

dumped imports from non-examined companies.

174. The Panel’s question picks up on this requiremesking what additional positive

evidence an authority could rely on.

175. Norway believes that the other evidence of dumpygon-sampled companies
should, typically, be based on some form of congmeribetween normal value data and
export price data. A comparison of aggregate datdomestic sales prices and/or costs of
production, and export pricing data could constitoie form of “other evidence” of dumping
by non-examined companies. However, where an tndaemprises different categories of
companies, data may have to be disaggregated bdeeth@ authority to make an “objective

examination” on the basis of “positive evidenc&br example, it may be appropriate to

11 Appellate Body ReporEC — Bed Linen (Article 21.5 — Indig)ara. 138.
12 pppellate Body ReporEC — Bed Linen (Article 21.5 — Indjgara. 138.
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differentiate companies according to economic égtiproduction methods, product range,
size or location. It may also be relevant to coesi‘'other evidence” regarding conditions of
competition in the domestic and export marketssue. These factors would all have to be
assessed in light of the specific circumstancesaoh case. Norway notes that industry
consultancies, as well as Norwegian Governmentdsogiroduce surveys that provide

information on such factors.

176. The nature and scope of the other evidence needaszhtlude that non-sampled
companies are dumping will vary, depending on thramosition of the sample. For instance,
where a sample based on the largest percentag@aifte covers a large majority of the
exports “from the country in question”, the reqtasiother evidence” need not be as
extensive as where the sample covers a small nyrafrthose exports.

177. The “other evidence” may also be less extensivewthe sample covers all
categories of exporter in the exporting countryowdver, where the authority excludes one
or more categories of exporter from the samphepitld have no positive evidence that
exporters in that category are dumping. Thispsuicular problem when the authority
constructs normal value for all companies in the@a. In that case, the authority has no

evidence regarding costs of production pertainmtié excluded categories of exporter.

178. Further, where the investigating authority relies‘other evidence”, it must provide a
reasoned and adequate explanation of how the “ethdence” supports the inference that

non-sampled companies are dumping.

179. Norway notes that the EC could also have choseprtpose a statistically valid
sample. In that case, the case-law suggestsrtaitthority may be able to apply its
conclusions regarding the sampled companies tadhesampled companies, without relying

on other evidence.

(i) The EC’s Published Determinations Disclose No ORwsitive Evidence of
Dumping by Non-Sampled Companies

180. In this investigation, several factors indicatet tih@ EC was obliged to gather
considerable other positive evidence before itda@oinclude that all non-sampled companies

were dumping. The EC’s dumping determinations cowny 25.5 percent of Norway'’s total
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exports'?its sample excludes an entire category of Norweyjsorters (i.e. independent

exporters) that accounts for the majority of Norisagxports to the EC. Finally, the EC
found that only eight of the nine examined compsmiere dumping but took no account of

this fact in its determinatioht?

181. In fact, the EC’s published determination doesidentify any “other evidence” that
demonstrates dumping by non-sampled companiesle$sadid the EC provide an
explanation in the published determination thaipsuts the inference that all imports from
non-sampled companies are dumped. The EC, therefmf not have an adequate basis
under Articles 3.1, 3.2 and 3.5 to conclude thiangborts from non-sampled companies

were dumped.

(i)  The EC’s New Evidence in Exhibit EC-10 Is Inadnisiand Flawed

182. For the first time in these Panel proceedingsHBGeresents new evidence — Exhibit
EC-10 - to support its finding that all importsrfranon-sampled companies are dumped.
This evidence is inadmissible. Moreover, the exgleons based on that evidence are

inadmissibleex postrationalization.

183. In any event, the new “other evidence” adducedhieyEC in Exhibit EC-10 does not

demonstrate that non-sampled companies were dumgefpre commenting on the flaws in
Exhibit EC-10, Norway wishes to emphasize thad iimable to reproduce the data in Exhibit
EC-10 because the sources for that data are nquatiy explained. Nonetheless, Norway

has the following seven detailed comments on theoéx

184. First, Exhibit EC-10 purports to provide information elglon aggregatexport
pricing data. However, that alone does not proendence of dumping, because dumping is
thedifferencebetween normal value and export price. The ECigesv/no evidence

whatsoever relating to prices and/or costs of pcdn in the domestic market.

185. Secondon the basis of Exhibit EC-10, the EC arguesttiiaiexport prices of non-
sampled producers (€2.43/kg) are allegedly 1.2gm¢dower than the export prices of

113 Table on “Quantity of Sales That Were Found toRenped”. These volume figures are taken the EC's
company-specific definitive disclosures. Exhibit RQ74.

114 The EC made dumping determinations for nine oftémesampled companies because it made no separate
determination for Seafarm Invest. The EC fourdkaninimismargin for Nordlaks which means that, for these
purposes, Nordlaks was not dumpirgeeNorway’s Opening Statement, paras. 117 and 118.
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sampled producers (€2.46/kg). The EC concludes ftos price difference that non-
sampled companies are dumping. However, as thadatts, Exhibit EC-10 provides export
pricing data only for 80 percent of Norway’s salnexports to the EE'> The EC says that,
“for the sake obimplicity’, it has — yet again — excluded filleted prodifetsn its analysis®
However, theAnti-Dumping Agreememequires accurate results, not simplified results.
Given that the alleged difference between the aeeexport prices for whole/HOG fish is so
small (1.2 percent), the average export pricee@fémaining 20 percent of Norway’s
imports is significant. Because the EC excludedpttices of filleted products from its
analysis, the export prices calculated by the EExhibit EC-10 are not a reliable indication

of export prices for the investigated product.

186. Third, Exhibit EC-10 covers exports of (1) whole fish) gutted, head-on fish; and
(3) other fish, including gutted head-off. The provides a single export volume for these
three categories of product on a “whole fish eqenti (“WFE”) basis. For these three
categories, the conversion factors to generate Witites are, respectively, 1.0 (whole fish),
0.9 (head-on gutted) and 0.8 (head-off gutted). example, 80 kg of head-off gutted fish
has a WFE of 100 kg. Thus, to arrive at a singleme for different categories of fish, the

EC has grossed up the gutted volumes to a WFE.basis

115 Seethe first *comment in Exhibit EC-10.
116 seeExhibit EC-10.
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187. However, the EC performed no comparable conveiisiagalculating a single
turnover figurefor the three categories of fish. If the EC fdite gross up the turnover
figures to account for the differences among tllesse categories of the product, the
aggregate turnover figures shown in Exhibit EC-Braeaningless. The following table

offers a hypothetical example to illustrate thisnpo

Sampled Companig Non-Sampled Companies

Head-on Gutted Export Volume 0 kg 90 kg
Head-off Gutted Export Volume 80 kg 0 kg
WFE Export Volume 100 kg 100 kg
Head-on Gutted Market Price/kg N/A €2.00
Head-off Gutted Market Price/kg €2.50 N/A
Total Turnover (price/kg x number €200 €180
of actual kg)

Price/kg WFE €2.00/kg WFE €1.80/kg WFE|

188. In this example, like Exhibit EC-10, it appearstthan-sampled companies are
exporting at a price that is lower than the expaoite of sampled companies. However, in
this example, the reason for the price differesddat the product mix sold by non-sampled
companies is different from the product mix soldskynpled companies. Specifically, non-
sampled companies sold products with a lower mgmkee. This difference is not accounted
for in the calculation. As a result, the compamisb prices between the two groups in the
final row of the table is utterly meaningless ameans of showing that non-sampled
companies are “dumping” more than the sampled p@adu In Exhibit EC-10, the EC does
not indicate that it factored the different pricéshe different products sold by the two

groups into its calculations.

189. Fourth, the export volume figure faampledoroducers (item (b) in column 2 of
Exhibit EC-10) is said to be 78.9 percent of thpagkvolume figure fonon-sampled
companies (item (c) in column 2). The EC statassireply to Question 1 that the origin of
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this percentage figure of 78.9 percent is paragfapbf the Provisional Regulatidh’ That
paragraph states that the sample represeatetst 80%of the export volume to the
Community ofall co-operating exporting producers”. The EC’s ra@@on the 78.9 percent
figure is wrong because paragraph 17 means thaidheampled producers amount to just
20 percent of &llI” exports, while the sampled producers amount tp&@ent of all”

exports. Thus, the volume of the sampled compaexgmrts should béour times greater
than the volume of exports of the non-sampled congsd.e. a ratio of 80:20). However, in
Exhibit EC-10, the volume of sampled producers’@xpis, in fact, less than the volume of

the non-sampled producers’ exports. The EC’s ¢atiicun is, therefore, wrong.

190. The EC also does not explain why it derived theira figure olsampledproducers
(item (b)) from the (extrapolategplume figure of non-sampled comparn(ésm (c)). The
logical source for the volume figure for sampledhpanies are questionnaire responses, not

the extrapolated volume figure of non-sampled carigst*®

191. Furthermore, to add to the mystery, Exhibit EC-tHies that the questionnaire replies
of thesampledcompanies provided the source for the volume &darnon-sampled
companies (item (c)) from which the EC then tookdj&rcent as the volume figure for
sampleccompanies (item (b))}’ The EC never explained how it extrapolated tHame
figures for non-sampled companies from the voluigerés in the questionnaire replies. Nor
why it was necessary to follow this totally cirauspproach.

192. Fifth, the volume figure of 96,165,367 kg WFE (item (oY) sampled exporters does
not match figures provided elsewhere by the EQ:. ifgiance, this figure does not match the
total volume figure for sampled exporters indicate&xhibit EC-11, namely, 107,271,601
kg WFE. The EC explains that CN Code 302 12 Obwaats for 80 percent of Norwegian
exports to the EC. However, 96,165,367 kg WFEas@nts39.6 percenbf 107,271,601 kg
WFE, and no80 percent

17 EC’s Reply to Question 1, para. 12.

118 All the more so as the source for the turnoveurigfor sampled companies appears to be the “queestires

for the ten largest exporting producers”.

19 |n other words, rather than calculating the volufme sampled exporters directly from the questidrena
responses, the EC: draws figures from the questiomresponses; extrapolates from them by mearan of
unexplained method to obtain the volume for nongdath companies; and then applies an unexplained
percentage figure to this extrapolation to obth@tolume for sampled companies.
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193. Sixth the EC improperly manipulates the export prigenian-sampled and non-
cooperating companies by deducting a [[xx.xxx.)pgfcent “traders’ mark-up” from the
price. In a dumping determination, the relevantepis the export price, including all the
selling costs and profits of the exporter. Therea basis for an authority to reduce the
actual export price by deducting these elements.Skhkaberg, which made all its exports
through an independent exporter, the EC did noticiettiese elements from the export price.
Moreover, in constructing normal value, the auttyamust include domestic selling costs and
profits in the calculation. The EC’s deductiorn[eik.xxx.xX]] percent is, therefore,

inappropriate.

194. If the [[xx.xxx.xx]] percent is added back to thepert price of non-sampled and non-
cooperating companies, the export price of thesgpamies is €2.53/kg, using the EC’s

flawed volume figures This price is 3 percetigherthan the price of sampled companies.

195. In sum, Exhibit EC-10 is seriously flawed and donesconstitute positive evidence

that all imports from non-sampled and non-coopegatompanies were dumped.

196. Finally, Norway wishes to reiterate that Exhibit-#Q is inadmissible new evidence
that was not part of the EC’s record of investigati Moreover, the arguments based on it
are inadmissiblex postationalization that is not contained in the inigesing authority’s
determination. Consequently, the Panel may rkat ¢éther the exhibit or thex post

explanations into accouff®

Question 65 Could Norway elaborate on the asserted obligatitwat
"in order to examine the impact of price developntsron the state of
domestic producers, an authority must examine pgade the operating
currency of those producers"? (Norway's first Wrgh Submission at
paragraph 562) Where in the ADA does Norway cormsithis
obligation is to be found? Could Norway comment tire view that so
long as the investigating authority's treatment wérious elements of its
analysis is consistent in terms of the currencyistirrelevant whether it
is the currency of any one of the companies compristhe domestic
industry?

120 Appellate Body Report)S — Wheat Gluterpara. 162. Panel Repofrgentina - Poultry paras. 7.284,
7.306 and 7.321. Panel Repd@tatemala — Cement,lpara. 8.48.See, alsoAppellate Body ReportJS —
CVD on DRAMSpara. 165.
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197. No, it is not sufficient for an authority to treée various elements of its analysis

consistently in terms of the currency.

198. Article 3.1 of theAnti-Dumping Agreememequires an authority to conduct an
“objective examination” of injury based on “posgievidence”. Under Article 3.4, an
authority must examine any relevant economic facb@aving a bearing on the state of the
domestic industry. Under Article 3.5, an authontyst also examine any known factors,
other than dumped imports, that were simultaneoteslging injury to the domestic industry.

199. To satisfy these requirements, the Appellate Baalydiated that the evidence
examined by an investigating authority for releviattors must be “material”, “relevant and
pertinent to the issue to be decidé”.In this case, the material, relevant and pertinen
evidence for examining the financial performancéheffive sampled Scottish companies, in
particular their sales prices, is in pounds stgrliif the EC chose not to use pounds sterling,
it was required to take into account the impactr@ncompanies of changes in the relative

values of sterling and euros.

200. It would not suffice to use euros consistently lseathis creates a distorted
impression of the financial situation of compartiest conduct their business in pounds
sterling. This may be illustrated by data fronstimvestigation regarding sales prices, costs

of production, and profitability*?

121 Appellate Body Reporiexico — Ricgpara. 165.
122 5eeNorway’s FWS, para. 582.
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201. The top two graphs show that it makes a materf@rénce to an authority’s
examination of sales prices and costs whether flaesers are examined in pounds sterling
or euros. As the top two graphs show, the evalutithe data regarding prices and costs is
quite different in the two currencies. In pountiglgg, prices were essentiattpnstant
during the period considered, starting and enduegperiod at £1.88. In contrast, in pounds
sterling, costsose sharply However, in euros, prices fell from €3.03 to&2.and the
Scottish producers costappearto haverisen only slightlyand, in fact, they even seem to
have fallen markedly in the last two years of tkega. A domestic producer’s business
cannot simultaneously be experiencing the trergslin both currencies. An authority must,
therefore, conduct an examination of these fagdtotise currency that is material to the
financial performance of the domestic producefsieed be, an authority must make
adjustments to its examination to take accountefimpact of currency movements on its

examination.

202. Further although profitability is the same in bothrencies, the forces that generate
the profit trend are quite different depending updrether prices and costs are analyzed in
pounds sterling or euros. In pounds sterling céngse of the sharp drop in profitability is
seen to be the sustained and considerable risests, avith prices constant. In euros, the

decline in profitability appears to be driven mgdil the fall in prices.
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203. Inits First Written Submission, Norway illustratéds argument with a routine
counter-factual analysis that showed the impath®fchanges in costs by holding them
constant?® Norway explained that, if costs had not increasteel domestic industry would
not have sustained the same level of losses. dhde@ounds sterling, the industry would
have remained profitable. Again, the use of déf¢rcurrencies has a material impact on this

counter-factual analysis:
GBP Euros
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204. The top two graphs show the actual movements @sgaices against a constant cost
of production fixed at 2001 levels. The bottompdrashow that the industry would have
enjoyed significantly higher profitability if costead not increased as they did in both
currencies. However, the impact of increased dedts more significant when costs are
measured in pounds sterling than when they areumsés euros. In pounds sterling, the
industry would have continued to enjoy profits mftet percent but for the increased costs. In
contrast, an examination in euros suggests th#t,censtant euro-based costs, the industry

would have sustained slight losses.

205. The reason for this marked discrepancy ingpparentcauses of the domestic
industry’s situation is explained by currency moeents. Indeed, if Norway undertook this

same examination of prices, costs and profitahihtg third currency, the financial situation

123 Norway’s FWS, para. 586.
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of the domestic industry, and the causes of thaatson, wouldappearto be different again.
It is, therefore, incorrect to assume — as the &€5d- that an authority’s choice of currency
has no impact on the injury and causation exananaprovided only that the authority

consistently examines all factors in the same oaye

Question 66 Does Norway consider that the Panel should coresids

claims concerning price trends and price undercuigi even if it

determines that the EC wrongly defined the domestidustry? If so,

why?
206. Norway understands the Panel to ask whether thel Banld exercise “judicial
economy” with respect to Norway’s claims on prie@ntls and price undercutting in the

event that the Panel finds that the EC wronglyrasfithe domestic industry.

207. Norway accepts that there are instances in whieareel may exercise judicial
economy. As stated by the Appellate Body, “a Paeeld only address those claims which
must be addressed in order to resolve the matissire in the disputé®’ However, the
right to exercise judicial economy is circumscriliyotwo important considerations: (i) the
DSB must be able to make sufficiently precise reo@mdations and rulings; and (ii) the
recommendations and rulings must be sufficientecise to allow for prompt compliance in

a manner that resolves the dispute.

208. Inthat regard, the Appellate Body held Aiostralia — Salmopthat a Panel “has to
address those claims on which a finding is necgssarder to enable the [DSB] to make
sufficiently precise recommendations and rulisgsas to allow for prompt complianby a
Member with those recommendations and rulimg®tder to ensure effective resolution of
disputes to the benefit of all Memb&r¥® Further, inCanada — Wheat Exports and Grain
Imports,the Appellate Body stated that “although the doetof judicial economy allows a
panel to refrain from addressing claims beyondehwxessary to resolve the dispute, ... if a

panel fails to make findings on claims where suctifgs arenecessary to resolve the

124 Appellate Body ReportJS — Wool Shirts and Blousgsage 19. Later restated by the Appellate Body a
number of timessee, e.g.Appellate Body ReporC — Hormonespara. 250; Appellate Body Repomdia —
Patents (US)para. 87; Appellate Body Repo#Atystralia — Salmonpara. 223; Appellate Body Repoidgpan —
Agricultural Products 1] para. 111.

ZAppellate Body Reporiiustralia — Salmonpara. 223, referring to Article 21.1 of the DSBmphasis added.
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dispute then this would constitute a false exercise digial economy and an error of

IaW 1126

209. Norway considers that the Panel should address &lgsvelaims regarding price
trends and price undercutting, even if the Panedemthat the EC’s determination of the
domestic industry is flawed. Both these claimsiamgortant in determining the extent of the
EC’s implementation obligations and, thereforer@solving the dispute. Addressing
additional claims is particularly important in teacemedy disputes because Members
typically seek to amend the contested measure aitampt to “repair” the WTO-
inconsistencies found by panels. Each additiandirig of inconsistency creates an
additional obligation on implementation. A findin§violation on only some of Norway’s
claims, but not on others, may imply that the EGld@ttempt to “repair” the violations

through a new measure based on the same facts agdinal investigation.

210. If the Panel finds that the EC’s injury determioatis WTO-inconsistent because of
the price trend and price undercutting analysis B& would be obliged to address these
inconsistencies on implementation if it seeks &péir’ the flaws in the measure.
Conversely, if no findings are made on these isgshesEC would not have to address them
on implementation, and the issues could returheéd?anel in Article 21.5 proceedings — at
considerable additional cost to Norway. The Pahelld, therefore, address these two
claims — and all of Norway’s other claims — to eestnat the DSB’s recommendations and

rulings are sufficiently precise to resolve thepdi.

211. Norway does not exclude that there are certain VifldOnsistencies that are

“irreparable”, that is, they cannot be remediedtgh simple re-determinations based on the

same set of facts that were gathered in the ofiginastigation. In such cases, withdrawal

of the measure would be the only possible forrmgdlementation. In Norway’s opinion, a

finding that the EC acted inconsistently with Al¢i&.4 in initiating the investigation would

have this result. In that event, if the Panel werdeclare that the measure was “deprived of
27

legal basis™,”" and to suggest implementation by way of withdrawader Article 19.1 of the
DSU, Norway would agree that other claims it maeednot to be addressed. Given the

12Appellate Body ReporCanada — Wheat Exports and Grain Impogara. 133.
127 Seepppellate Body Report)S — Steel Safeguardsara. 431.
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nature and scope of the WTO-inconsistencies irctéimeested measure, Norway has

requested that the Panel make such a suggestianitfmrawal of the measuré®

J. MINIMUM IMPORT PRICE

Question 67 Norway asserts that the MIPs imposed by the ECyma
certain circumstances, result in the collection ah amount of duty that
is not limited by the margins of dumping determinéat individual
producers, and that this is inconsistent with Atigs 9.1 and 9.3 of the
Agreement, and Article VI:2 of the GATT 1994. Howay, it could be
argued that in a system of minimum import priceegtamount of duty
on any individual importation is determined by comison of the export
price of that transaction to the applicable MIP. d@ring a subsequent
assertion by an importer that the applicable MIP waet at the wrong
level and a request for a refund, there is no olaltgn to reconsider the
amount of duty collected or calculate a margin afithping either for
that particular transaction, or for any group of &aimsactions including
that transaction. To what extent does Norway agoealisagree with
this view?

212. Norway disagrees. This interpretation suggeststhigaamount of duties initially
imposed is not limited by the margin of dumpindaisTapproach overlooks the text of
Articles 9.1 and 9.3 of th&nti-Dumping Agreemenand Article VI:2 of the GATT 1994, all
of which expressly state that a Memlbannotimpose duties in excess of the individually
determinedmargin of dumping Article 9.1 states that a Member may decide hdrethe
amount of duties “imposed shall be the full marmgfimlumpingor less. Article 9.3 provides
that the anti-dumping dutyshall not exceethe margin of dumping”. Article VI:2 also states
that a Member may levy an anti-dumping dutpt' greater in amourthan the margin of

dumping”. Furthermore, the Appellate Body stateat:t

the margin of dumping established for an exportefooeign producer

operates as eeiling for the total amount of anti-dumping duties thahc

be levied on the entries of the subject producinffthat exporter) covered

by the duty assessment proceeditfd (original italics)
213. ltis clear from these provisions, and from theiptetation of the Appellate Body,
that an authority can “impose” anti-dumping dutiest ardessthan the margin of dumping,

but in no case can it impose duties ateedhe full margin of dumping. The dumping

128 Norway’s FWS, paras. 12 and 1081.
2%pppellate Body Report)S — Zeroing (Japanyara. 155.See, alspAppellate Body Report)S — Zeroing
(EC), para. 130.



EC — AD Duties on Farmed Salm@dS 337) Norway’s Responses to the Panel's Questions
after the First Substantive Meeting

Non-confidential version Page 64

margin is, therefore, the ceiling for the dutieattimay be imposed on imports from

individually examined producers.

214. Atrticles 9.1 and 9.3, and Atrticle VI:2, apply toyandividually examined company
and none of the provisions contains an exceptighigorule when MIPs are used to impose
duties. If the drafters had intended to permit Nders to impose variable duties in excess of
the individual margin of dumping, they could easibve included a rule to that effect in one
of these provisions. However, they did not.

215. The approach in the Panel’'s question appears simtitar to the approach set forth in
Article 9.4(ii) for non-examined companies)nder that provision, variable duties may be
imposed on non-examined companies up to the |ldvebronal value. However, as the
Appellate Body ruled, Article 9.4 “has, by its owerms, a limited purpose as exceptiorto
the rule in Article 9.3". That “exception’permits the imposition of a certamaximum
amount of anti-dumping duties on imports attriblgab producers that weret examined

individually”.**°

216. Article 9.4 does not apply tadividually examined companieshich are instead
subject to the rules in Articles 9.1 and 9.3, amticke VI:2 described above. It is contrary to
theVienna Conventioto imply theexceptionn Article 9.4(ii) into Articles 9.1 and 9.3, and
Article VI:2 because the implied rule would elimiagrotection afforded to individually
examined companies by the express rule in thess [abvisions. In short, the margin of
dumping would cease to operate as a ceiling omigsamum level of duties that can be
initially imposed on individually examined compasielnstead, Members would be
permitted to impose duties in excess of the masfjoslumping, undermining further the value
of market access concessions, and placing the bwménporters to spend time and money
on seeking a refund.

130 Appellate Body ReporEC — Bed Linen (Article 21.5 — Indjg)ara. 125. Original emphasis.
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Question 68 Does Norway's position in respect of the MIPs digd by
the EC require that, at the time of each importatiof a product subject
to an anti-dumping measure in the form of MIPs, theustoms officials
collecting the duty must compare the amount of datyllected to the
dumping margin established for that exporter durirthe investigation,
and only collect the amount of the dumping margin?

(@) Where in the Agreement does Norway find suchabligation?

(b) If there is such an obligation, what would bké point of imposing an anti-
dumping measure in the form of an MIP? Would suem obligation not render a
system of MIPs redundant?

217. The answer to the first part of the question iss"yeThe customs officials collecting
the duty must compare the declared value of therted products with the MIP. In cases
where the declared value is lower than the MIP pffieial must first calculate the variable
duties (i.e. the difference between the declarégevand the MIP). The official must then
compare the amount of the variable duties withntlaegin of dumping by expressing the
amount of variable duties as a percentage of thkual value. The amount of the variable
duties would be capped by the margin of dumping.

218. Norway notes that this task is not difficult, asdsimilar to the system followed today
for imports into a number of WTO Members operatiglouble binding” in their tariff
schedule, i.e. a binding of both ad valoremduty and a fixed duty, where normally the
highest of the two is levied on a particular imptidn. This is common for agricultural
products, and is useihter alia, by Canada, Iceland and Korea. For certain prodesse
agricultural products, the EC has composite ditsesed on the various inputs of primary
products into the processed product, which maylditeon be subject to either fixed ad
valoremduties — thus entailing at least three separadtellesions for the customs official.
Also, the calculation that Norway envisages wadeplated by the Appellate Body in

Argentina — Textilesoo!

219. Regarding sub-question (a), Norway has explainedpty to Question 67 that the
source of the obligation to limit the duties iniityamposed on individually examined
producers is Articles 9.1 and 9.3 of #heti-Dumping Agreemerand Article VI:2 of the
GATT 1994. Furthermore, when interpreting Artiél& and Article VI:2 inUS — Zeroing

131appellate Body Reporfirgentina — Textilespara. 50.
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(EC), the Appellate Body confirmed that the margin of ghimg operates as a ceiling on the
duty that may be imposéd Norway’s position is also set out in paragraph8 ® 667 of

its First Written Submission. Regarding sub-ques{b), Members can impose variable
duties in an amount thatlsssthan the full margin. Thus, the duties still vagcording to
the import price, up to the ceiling imposed by thargin of dumping. The ceiling contained
in Articles 9.1 and 9.3, and Atrticle VI:2, does nibterefore, render a system of variable
duties based on a MIP redundant.

Question 69 What is the source of any obligation to ensureatithe
exchange rate used to convert normal value from angrency to
another for the purpose of calculating an MIP mube that applicable
during the POI?

220. Under Atrticle 9.2 of thénti-Dumping Agreemena Member may collect variable
duties “in the appropriate amounts”. The “apprag@i amount of these duties can be
discerned from the definition of “dumping” in ArtecVI of the GATT 1994 and Article 2.1
of theAnti-Dumping AgreementUnder both these provisions, a product is dunipieds

sold for export “atess than its normal valtie When dumping causes injury, Article VI:1
states that the pricing “is to be condemned”. hit vent, Article VI:2 permits a Member to
“offset or prevent” dumping by levying an anti-duimg duty. Article 11.1 of thénti-
Dumping Agreemergrovides that anti-dumping duties may be imposdg o the extent
necessary to counteract dumpifd®. Thus, anti-dumping duties may be imposed solely
when the export price is less than normal valuepintrast, when the export price exceeds

normal value, there is no dumping and no dutiesbeaimposed>*

221. Normal value, therefore, constitutes the dividimg Ibetween fair and unfair pricing,
delineating when duties can and cannot be imposedordingly, if variable anti-dumping
duties are imposed under Article 9 on the base P, the MIP cannot exceed the normal

valuecalculated consistently with Article 2

222. Theissue in this dispute is whether a Member iglet to convert that normal value
on the basis dfistorical exchange rates that appliedor to the IR By definition, normal

value reflects thgalueof the like product solth the IP. For this reason, Article 2.4.1

132 Appellate Body Report)S — Zeroing (EG)para. 130.
133 5ee, alspPanel Reportylexico — Ricepara. 7.58.
134 See, alsoPanel ReportJS — Zeroing (Japanparas. 7.201 and 7.205.
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requires that any exchange rates used to compamahwalue and export price in a dumping
determination must be contemporaneous exchange r@terwise, the value of the product
is distorted by changes in the value of the culyenc

223. Usinghistorical exchange rates tecalculatenormal value for purposes of duty
imposition means that a Member is no longer relginghe normal value calculated for the
IP, consistently with Article 2, because the exg®arate used is not permissible under
Article 2.4.1. Moreover, the use of a historicatleange rate distorts the level of the MIP
because the non-dumped MIP (hermal valug is influenced by changes in the relative

value of currencies that have nothing to do witregporter’s pricing behaviour.

224. For example, imagine that an exporter's normal &adudetermined to be 15 NOK/kg
in an investigation. In the IP, the exchange im&4 NOK/€and, pursuant to Article 2.4.1,
this exchange rate is used for purposes of the thgetermination. In euros, this exchange
rate means that 15 NOK is worth €1.78. Assumedkpbrt prices were expressed in euros,
and found to be €1.70/kg. As a result, there mping and a MIP is imposed. The authority
cannot set the MIP at a level that exceeds therexf®normal value (i.e. 15 NOK/kg or
€1.78/kg) because that is the level of “fair” pmigi However, for purposes of duty
imposition, the authority now decides to udasdorical exchange rate of 7.5 NOK/€The
exporter’'s normal value in euros suddenly jumpaf&il.78 during the investigation (and on
the basis of which dumping was determined) to €®00@uty imposition. This new normal

value is 12.4 percent higher than the original.

225. Thus, by using a historical exchange rates, the Merdistorts the level of “fair”
prices at which the exporter is deemed to engagdenmping. By so doing, the Member
violates Article 9.2 by imposing duties in amouithtst are not “appropriate”.

Question 90 Both parties seem to agree that any MIPs imposad
sampled producers must not exceed the same prodticedividual
normal values. What provision of the ADA includssich an obligation?

226. Norway’s detailed arguments on this issue area#t fn paragraphs 643 to 651 of its
First Written Submission. Norway has also addm$isis issue in paragraphs 220 to 225 in

answer to the previously listed question.
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227. Under Article 9.2 of thénti-Dumping Agreemena Member may collect variable
duties “in the appropriate amounts”. That amoartdfined by reference normal value
because, under Article 2.1 and Article VI:1, a prads dumped if it is sold for export “at

less than its normal vallie Thus, anti-dumping duties can be imposed soldign the

export price is less than normal value, and notmihis higher>> Normal value, therefore,
constitutes the dividing line between fair and imgaicing, delineating when duties can and
cannot be imposed. Accordingly, if variable antirgping duties are imposed on the basis of

a MIP, the MIP cannot exceed the normal value ¢aied consistently with Article 2.

228. Strong contextual support for this interpretatispiovided by Article 9.4, which
“defines the maximum anti-dumping duty that mayapelied to exports from producerst
individually examined*®® Article 9.4(ii) sets forth the maximum amountdoity that can be
imposed on non-sampled exporters and producers amanthority imposes duties on the
basis of a MIP. It states that the duty cannoeegc‘the difference betwedine weighted
average normal value of the selected exportersodycersand the export prices of
exporters or producers not individually examinegthphasis added).

229. The last sentence of Article 9.4 provides furttmet t'[tjhe authoritieshall apply
individual ... normal valuet imports from any exporter or producer not igled in the
examination who has provided the necessary infoomaluring the course of the
investigation” (emphasis added). This demonstridtais where an individually determined

normal value is available, the authority “shall gpphat normal value as the maximum MIP.

230. In addition, in the case of individually examinegerters or producers, Articles 9.1
and 9.3, and Article VI:2, require that the amooindnti-dumping duties not exceed the
individually determined margin of dumping.

135 See, alsoPanel ReportJS — Zeroing (Japanparas. 7.201 and 7.205.
136 Appellate Body ReporEC — Bed Linen (Article 21.5 — Indjgara. 122. Emphasis added.
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Question 91 Assuming that Article VI.2 of the GATT 1994, anAlrticles

9.1, 9.2 and 9.3 of the ADA, require that any MIPpplied to sampled
producers be based on the normal values correspogdito their

respective margins of dumping, what is the relevamargin of dumping
that should be used for this purpose? Is it the mim of dumping

calculated in the original investigation, the mangi of dumping

prevailing at the time of importation, or the mangi of dumping

calculated for the purpose of a duty refund request

231. The relevanhormal values the value determined in the original investiigabor in a
review conducted under Article 9.5. That normdueamay be revised following a review
conducted pursuant to Article 9.3 or 11.2.

232. A margin of dumpingannotbe determined for an individual imparansaction®’

Thus, “dumping” and “margins of dumping” can berduo exist only at
the level of a “product”: they cannot be found xiseat the level of a
type, model, or category of a product under comatttn; nor can they be
found to exist at the level of an individual tractsan **®

233. Thus, no margin is determined at the time of imgtosh. Similarly, at that time, the
investigating authorities do not determine a normadlie that can be compared with the price

of an import transaction.

K. PROCEDURALCLAIMS

Question 70 Norway repeatedly refers to the concept of a neto
Assuming that the maintenance of some sort of folired "record"
may be useful to an investigating authority, anditderested parties in
an investigation, could Norway point to where, ing ADA, there is any
reference to the concept of a "record” of the inwagation as such?

234. The word “record” is a convenient shorthand expogser label routinely used by
investigating authorities, Members, panels anddbgellate Body to refer to the information

gathered by an investigating authority during tberse of an investigation.

235. Atrticle 6 of theAnti-Dumping Agreemermtposes a formal obligation on an

investigating authority to gather considerable infation and evidence from interested

137 Appellate Body Report)S — Softwood Lumber V (Article 21.5 — Canagayas. 87 and 112; and Appellate
Body ReportUS — Zeroing (Japanparas. 160 to 163.

138 Appellate Body ReportJS — Zeroing (Japanyara. 151, quoting Appellate Body Rep&#& — Softwood
Lumber V (Article 21.5 — Canadapara. 104; Appellate Body RepoldS — Zeroing (EG)para. 126; and
Appellate Body Report)S — Softwood Lumber, @ara. 93.
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parties'®® The authorities determinations must be basedrmnhjustified in terms of, that

body of information. Thus, Article 17.5(ii) prowed that panels are to examine anti-dumping
disputes on the basis of “the facts made availabt®nformity with appropriate domestic
procedures to the authority of the importing Menbéforeover, an authority is also obliged
to grant interested parties access to informatibas gathered in the investigation under
Articles 6.1.2 and 6.4.

236. Panels and the Appellate Body have repeatedlyresféo the body of information
gathered by an authority as the “record” of theestigation. For example, the panel in
Guatemala — Cement hoted that “we are not to examine any new evidénaewas not

part of therecord of the investigatist*® The Appellate Body has also repeatedly refered t
an investigating authority’sécord’ of the investigation. For example, in summarngthe
standard of review under tieti-Dumping Agreemenit held that a panel’s examination of
the conclusions of the national authority must b&sed on the information contained in the
record’.* In fact, the case law is replete with similarrehces to the “record” of an anti-
dumping investigation?? This Panel has also referred to thecord’ of the investigation in
Questions 12(b), 12(c), 39 and 64 as a shorthapession for the information gathered by
an investigating authority during the course ofrarestigation. The EC itself has referred to
the record of an investigation in other trade reyngidputes. For example, BC — Tube or
Pipe Fittingsthe EC asserted that its “examination of the factogrowth’ was clearly

evident in the record of the investigatioif®

1391n detail, under Articles 6.1 to 6.6, the inveatigg authority is obliged to: (i) collect the imfoation that it
requires, or that the interested parties consielevant (Article 6.1); (ii) require that informatigorovided orally
be committed to documentary form before it can ta&én into account” by the investigating autho(iyticle
6.3); (iii) satisfy itself as to the accuracy oktimformation obtained (Article 6.6, 6.5.1 and 6.(}) allow
interested parties to see all the information ihases, that is relevant to the presentation efpthrties’ case and
that is not confidential (Article 6.4); and (v) rére interested parties providing confidential imf@tion to
furnish non-confidential summaries of that inforioat save in exceptional circumstances (Article 6.5

140 panel ReporiGuatemala — Cement, Ipara. 8.19.

141 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagsyra. 93. Emphasis added.

142 By way of exampleseePanel Report)S — Oil Country Tubular Goods Sunset Revigasa. 7.3; Panel
Report,US — Softwood Lumber VI (Article 21.5 — Canaghayas. 7.9, 7.56 and 7.62; Panel Repmiga —
Certain Paperparas. 6.10 and 6.25; and Panel Rejst;- Hot-Rolled Stegbara. 7.204; Appellate Body Report,
EC - Bed Linerparas. 120, 124, 127, 128, 132 and 161; AppellatyyBReportUS — Offset Act (Byrd
Amendment)para. 222; and Appellate Body Reptd§ — Hot-Rolled Stegbaras. 69, 105, 120 and 123.

143EC’s Appellee SubmissioEC — Tube or Pipe Fittingpara. 137.See, alsothe EC’s First Written
Submissions itJS — Corrosion-Resistant Stephras. 37, 87 and 96; ab& — Countervailing Measures on
Certain EC Productgparas. 89, 94 and 109. These submissions wenelataded at
http://trade.ec.europa.eu/doclib/docs/2003/novefitbdpc_114563.pdf
http://trade.ec.europa.eu/doclib/docs/2003/novefimhdoc_114357.pdand
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237. Norway is, therefore, surprised by the controveegarding the use of the word
“record”. In any event, whether the label “recoislused or not, an investigating authority is
obliged to gather information and evidence durlmgihvestigation, and to grant interested
parties access to it. Moreover, in this dispute,EC’s measure must be justified by a
reasoned and adequate explanation of how this dbithjormation (i.e. “record”) supports

its determinations.

Question 71 What does Norway mean when it says that, aftez th
disclosure, "the essential facts changed"?

238. The Panel’s question appears to quote from paradr@p of Norway’s Opening
Statement, which addressed the EC'’s failure tdasscthe essential facts regarding the

determination of the level of the MIPs.

239. In general terms, the facts that are essentiaptrtécular determination necessarily
depend on the substantive nature of that determrmamafor example, if an authority proposes
to find that there is injury, the facts essentialhis determination would be very different
from the facts essential to a determination thetelis no injury. As a result, if an authority
changes its mind about the substantive charactedetermination it proposes to make, this
will likely entail a “change” in the essential factupporting the new determination.

240. Under Article 6.9, an authority is obliged to dss# the essential facts that support
thefinal determination that an authority proposes to mdkes irrelevant that an authority
has disclosed facts that were intended to suppdiffexent determination that the authority
has subsequently abandoned. For example, if tiem@ty finally determines that there is
injury, it is not sufficient that it disclosed essial facts supporting a finding that there is no
injury, even if the authority intended to make sadinding at an earlier stage. The facts

supporting the proposed earlier determination atéessential” to the final determination.

241. This is the conclusion reached by the pan&@uatemala — Cement llin that
dispute, the panel found that the disclosure oedsential facts underlyingoaovisional
determination was insufficient under Article 6.9H@re thefactual basis of the provisional

measure isignificantly different from the factual basis bétdefinitive measurg** In that

http://trade.ec.europa.eu/doclib/docs/2003/noveftibdpc_114337.pdfespectively.
144 panel ReporiGuatemala — Cement, lpara. 8.228. Emphasis added.
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situation, the factual basis for the final deterationchanged significantljrom the factual
basis for the provisional determination. As a lesunew disclosure of the changed essential
facts was required.

242. This interpretation is consistent with the due psscaims that Article 6.9 pursues. If
an authority was permitted to change its mind alfoeiessential facts without disclosing the
authority’s new assessment of those facts, intedgsarties would be deprived of an
opportunity to comment during the investigationtia facts essential to the authority’s final
determination. This would frustrate the objectivéérticle 6.9, which seeks precisely to

allow for comment on the essential facts prior fomal decision.

243. In this dispute, two of Norway’s examples of aded to disclose the essential facts
involve situations where the EC changed its minoualthe substantive character of its final
determinations and, therefore, changed its minditiive facts that were essential to its final
determination. These examples relate to (1) tmepilng determination for PFN and (2) the
determination of the level and number of MIPs.

244. For PFN, the EC established a definitive dumpinggimeof 17.7 percent’

However, in PFN’s Definitive Disclosure, the ECdased facts supporting a considerably
higher dumping margin of 24.5 percéfit. Thus, following that Definitive Disclosure, the

EC revised its dumping determination downwards Byp&rcent, in absolute terms, and 27.8
percent, in relative terms. In order to make sauskgnificant change to the final dumping
determination, the EC must have re-assessed tts &l decided that different facts were
essential to its determination. Put differenthge same set of essential facésmnotsupport
dumping determinations of 17.7 percent and 24.6quer Because the EC never disclosed
the essential facts supporting its proposed fieédmnination of 17.7 percent, the EC failed

to comply with Article 6.9.

245. With respect to MIPs, the EC’s disclosure on 280Det 2005 was based on MIPs
ranging from 2.80 EUR/kg to 6.00 EUR/kg. Subsedlyethe ECrecalculatedthe MIP for

145 Definitive Regulation, para. 32. Exhibit NOR-11.

146 Definitive Disclosure, para. 32. For two othemmmnies, Hydroteck and Sinkaberg, the EC also ahtite
margin of dumping following definitive disclosurg-or Hydroteck, the margin dropped from 21.0 petrden
18.0 percent; and, for Sinkaberg, it dropped frofgrcent to 2.6 percent. The EC failed to dseltw either
of these companies the change in its assessmémt essential facts that supported the revisedrdetations.
In both cases, the companies requested inform&iion the EC regarding the modified determinatiorhiBit
NOR-11.
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fillets, with the highest MIP rising to 7.73 EURIKY Thus, the EC’s determination of the

appropriate level of the remedy changed by almOgie3cent.

246. The EC recognized this dramatic change throughthduinformation note on 13
December 2005 In that document, the EC expressly acknowledpetithe new MIPs
determination was based on new information thatetdginedsubsequentio the October
disclosure. The EC noted that it had requestemtnmdtion from interested parties on the
level of the MIPs on 16 November. It continued:

In the light of the comments receijet the 16 November request for
information], the Commission services deepenedmnbestigation by
verifying and cross-checking all the informatiorasgable, [including]the
latest information provided by all parties in reftythe definitive
disclosure ... On that basisit was found ..*°

247. Thus, the EC admits that it used this informatibramed after the disclosure as the
“basis” for setting the level of the recalculatedPd. Consequently, the “essential facts”
forming the “basis” for the EC'’s final determinatichanged, that is they were different from
the essential facts at the time of the disclosliee EC was required to disclose the new
essential facts — what it called “the latest infation” — and set an appropriate time frame for
interested parties to comment. However, althobhgh&aC referred to these new essential

facts, it never disclosed them or gave an oppdstdar comment.

Question 72 Could Norway comment on the view that the obligpat to
inform interested parties of the essential factsrpuant to Article 6.9 is a
one-time obligation? If Norway disagrees with thigew, could Norway
explain how an investigating authority could complyith an obligation
to disclose essential facts repeatedly, with angdiion to allow time for
parties to defend their interests, and still be ald finalize the
investigation within the time available?

248. Article 6.9 requires the investigating authoritydigclose to interested parties the
“essential facts under consideration which formlihsis of the decision whether to apply
definitive measures”. Article 6.9 also states ghath disclosure shall take place “in
sufficient time for the parties to defend theirirgsts”. The purpose of Article 6.9 is,

therefore, to disclose to the parties the esseaités under consideration, at a point in time in

147 The changes in the MIPs are set forth in Tablea8a. 628, of Norway's FWS.
148 Exhibit NOR-19.
149 |nformation Note on the Definitive MIPs, 13 Deceent2005, page 1. Emphasis added. Exhibit NOR-19.
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which the parties can defend their interests,ristance, by providing comments to the

investigating authority.

249. Article 6.9 doeswotrequire an investigating authority to discloseeasential fact

more than once However, the essential facts must be disclaséelst once As Norway
explained in reply to Question 71, if an authodgcides that the essential facts are different
from those it initially disclosed, its earlier digsure did not comply with the duty to disclose
the essential facts. In that event, the essdatiéd havenot been disclosed once

250. The need for “repeated” disclosures, as well ascamgomitant delays in the
investigation, are the result of the authority’snoglecision to rely on essential facts that were
not previously disclosed to interested partieswebler, in most investigations, an authority
will have gathered and considered the informatioreeds prior to disclosing the essential
facts. In a properly conducted investigation, canta on the essential disclosure will rarely
raise new facts that would require a further disgte. Thus, the duty to make further

disclosures is unlikely to arise frequently.

251. In any event, interested parties cannot be pregady the fact that the authority has
decided that previously undisclosed facts are nesemtial to its final determination. Article
6.9 guarantees interested parties an opportunitgriamenduring the investigatioon the

facts essential to the authority’s final determmrat The authority cannot deprive interested

parties of that right on the grounds that respgatime process would delay the investigation.

252. Indeed, in this investigation, the EC acknowledtieddneed for a second disclosure
where the essential facts change following anahdisclosure. On 13 December 2005, it
decided to make a second disclosure relating tdMiRs because, in its final determination,
it proposed to rely on new information obtaineddaing the initial disclosure on 28 October
2005:°°

253. Finally, Norway wishes to emphasize that an add#ialisclosure is required only if
the authority discovers that it has not disclosadesfact that i€ssentiato its final
determination. There is no duty to make a furthsclosure when the authority modifies its

findingsor reasoningmade on the basis of essentials facts that hasadyl been disclosed.

10 seeparas. 246 and 247 above.
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For instance, if the authority decides to chang@jury finding from “present injury” to a
“threat of injury”on the basis of the same set of essential factswii@ previously
disclosed Article 6.9 does not require additional disclastir

L. DOMESTIC | NDUSTRY

Question 73 please see paragraphs 28 to 40 above.

M. LIMITED EXAMINATION

Question 74 Please see paragraphs 58 to 63 above.

Question 75and Question 76 Please see paragraphs 64 to 75 above.
Question 77 Please see paragraphs 76 to 80 above.

Question 78 Please see paragraphs 81 to 86 above.

Question 79 Please see paragraphs 87 and 88 above.

N. BELOW-COSTSALES OUTSIDE THE ORDINARY COURSE OF TRADE

Question 80 Please see paragraphs 103 and 104 above.
Question 81 Please see paragraphs 105 and 106 above.
Question 82and Question 83 Please see paragraphs 107 to 116 above.

0. REJECTION OF ACTUAL SG&A AND PROFIT DATA

Question 84 Please see paragraphs 127 to 129 above.

Question 85 Please see paragraphs 118 to 126 above.
P. ALLEGED RELIANCE ON "F ACTSAVAILABLE "
Question 86 Please see paragraphs 134 and 135 above.

Question 87 Please see paragraph 136 above, and the answer to
Question 59 in paragraphs 143 to 145 above.

151 panel ReporiGuatemala — Cement, para. 239.
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Question 88and Question 89 Please see paragraphs 137 to 142 above.

Q. MINIMUM |MPORT PRICES

Question 90 Please see paragraphs 226 to 230 above.
Question 91 Please see paragraphs 231 and 232 above.

R. FIXED DUTIES

Question 92 Article 9.3 requires that the amount of any antiumping
duty collected must not exceed the margin of dungpias established
under Article 2.

@) How does this and/or any other provision(s)tbe ADA regulate
the amount of fixed duty that may be imposed?

(b) Please explain whether, in the context of thgpéication of fixed
duties, you consider that the "margin of dumping“eferred to under
Article 9.3 is the margin of dumping from the origal investigation, the
margin of dumping prevailing at the time of importi@n, or the margin
of dumping calculated for the purpose of a duty veid request?

254. With respect to sub-question (a), neither Articleo¥the GATT 1994 nor Article 9 of
the Anti-Dumping Agreememequire that anti-dumping duties take a partictdam (e.qg.
fixed, variable olad valoren). Nor do these provisions prohibit any particdtams of duty
(e.g. fixed duties). Instead of prescribing then of duties, Article VI:2 and Articles 9.1 and
9.3 set forth @eiling on the maximunamountof duties that can be imposed on individually
examined producers and exporters. Each of thesgsmpns states that anti-dumping duties
cannot be imposed on individually examined prodsiesd exporters in an amount that
exceeds the margin of dumping.

255. In the absence of rules prescribing the form ofdmmping duties, or prohibiting
fixed duties, Norway does not exclude that fixetlatumay be permitted, subject to respect

for the ceiling on the maximum amount of duties.

256. In Argentina — Textileghe Appellate Body observed that “for any spedidir fixed]
duty, there is aad valoremequivalent deduced from the ratio of the abscdmeunt

collected to the price of the imported produ®t " The Appellate Body held that a Member

52Appellate Body Reporiirgentina — Textiles and Apparglara. 50.
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must adopt a mechanism — such as a cap — to ahsdir@ fixed duty does not exceed the
maximum amount cdd valoremduties that may be imposed pursuant to tariff rate

bindings**?

257. Applying the same principles, if a Member choosesrpose a fixed duty, Article
VI:2 and Article 9.1 and 9.3 require that it adapteiling” or “cap” to ensure that the fixed
duties, expressed as ad valoremequivalent of the export price, do not exceed the
individual margin of dumping. In the contested swa, the EC failed to adopt such a
mechanism. As a result, in the case of five predsjdhe fixed duty for each of the six

products exceeds the dumping margin for some @xgiort prices>*

258. With respect to sub-question (b), the relevant masfdumping is the margin
determined in the original investigation or in &iesv conducted under Article 9.5. That
margin may be revised following a review condugtadsuant to Article 9.3 or 11.2. A
margin of dumping cannot be determined for an iigdial import transaction at the time of

importation®®®

259. Finally, if the Panel were to find that Members mainimpose fixed duties, the EC
would plainly have violated Articles 9.1, 9.2, @8d 9.4, as well as Article VI:2, in imposing
duties of this kind.

153appellate Body ReporiArgentina — Textiles and Apparglara. 54. SeeNorway’s FWS, paras. 664, 665 and
681.

154 SeeNorway’s FWS, para. 679 and Table 10.

135 Appellate Body Report)S — Zeroing (Japanpara. 151 and Appellate Body Rep&f§ — Softwood Lumber
V (Article 21.5 — Canadaparas. 87 and 112.



