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l. INTRODUCTION

1. Mr. Chairman and members of the Panel, Norway wbkiédto thank you, once

again, for devoting your time to serve as panelats for your on-going efforts to help the
Parties resolve this dispute. In this statemeatwdy responds to issues raised by the EC in
its answers to the Panel’s questions (“Answerst) iants Second Written Submission
(“SWS"). The EC’s latest submissions provide tla@& with a mixed bag: on some issues,
it makes admissions that substantiate Norway’sndaon others, it offers a new defense that
differs from both the published determination aisdHirst Written Submission; and, on still

others, the EC still presents an inaccurate piaifitbe investigation.

[l. THE PANEL CANNOT CoNDUCT A DE NOovO REVIEW

2. Before turning to Norway’s arguments on specifairms, Norway wishes to

comment on the standard of review. Because tbpute concerns an anti-dumping measure,
the Panel’s task is to review thevestigating authority’s factual and legal detenaiionsas

set forth in the published determination. The Paaenot make new determinations, on the
basis of new facts and reasons, that replace thrggieally made by the authority.

Nonetheless, the EC regularly urges the Panelndw such a@e novareview.

3. First, on almost every issue, the EC provides new egpilams in an attempt to justify
its authority’s determinations. It, essentiallgiats that it provides new explanations
because it argues that a responding Member mustlbdo defend its authority’s failings
with new explanations that address the WTO cldir$wus, the EC asks the Panel to find
that the authority’s conclusions are justified hessathe facts support a new explanation that

the authority never gave.

4, It is not the Panel’s task to conclude that théauity reached the right conclusions
for the wrong reasons. Tla@thority’'sreasons would serve no purpose if they could simpl
be changed by thespondingViemberin panel proceedings. The Panel would cease to
review the reasons that led the authority to itemheinations, and would, instead, review new
reasons developed by a Member in dispute settleniédrg duty to explain in Article 12.2 is

thereby rendereihutile. For this reason, panels and the Appellate B ltonsistently

! See for example, EC’s Answers, para. 162.
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refused to allovex postrationalizatiorf. By providing new reasoning that is not foundtie t
published determination, the EC admits that theaea given in its Definitive Regulation are

wrong. The Panel must therefore find for Norwaytloese points.

5. Also, because the authority has an independenttdufywestigate, and to demonstrate
that it complied with thénti-Dumping Agreemena Member cannot justify its authority’s
failings on the grounds that the Complainant ditlrase a particular issue in the
investigation. There is, after all, no obligatimmthe Complainant even to participate in the
investigation, nor is there any limitation on thaims that can be made in WTO dispute

settlement.

6. Secondthe EC argues that publicly available informatiwautomaticallypart of the
authority’s record. In these proceedings, the EC relies on publiorintion obtained from
Eurostat, the U.S. Census Bureau, Statistics Garaudl newspapers. Also, as predicted, the
EC even contends that information from the Intefm@art of the record. It is unacceptable

to allow a Member to defend an anti-dumping measuarthe basis of a virtually infinite

supply of public information that could have beathgred at any time.

7. The EC cannot show that the contested public indbiom was gathered during the
investigation; nor that it was shown to interegtadies under Article 6.4; nor that it was
disclosed under Article 6.9; nor that it was meméid in the published determination. In
short, the EC cannot show apgoceduralconnectiorbetween the public information and the
investigation. As a result, Article 17.5(ii) reqes the Panel to disregard it. Norway returns
later to the EC’s failure to explain the nature asd of this information in the published

determination.

[I. THE PRODUCT UNDER CONSIDERATION

8. There are two issues for the Panel to dedids; whether theAnti-Dumping
Agreementmposes any obligations on the authority’s detaation of the product under

2 Appellate Body Report)S — Wheat Gluterpara. 162; Appellate Body RepodtS — CVD on DRAMSara.
165; Panel ReporArgentina - Poultry paras. 7.284, 7.306 and 7.321; and Panel Repaatemala — Cement
II, para. 8.48.

% The EC contends that information in Exhibits ECEZ;-10, EC-14, EC-15, and EC-16 is part of the mco
because the information is publicly availabf&eeEC’s Answer to Panel Question 1, paras. 5, 1&iD31.

* EC’s Answers, paras. 166 (“data from the US BureBGensus and from the Statistics Canada are gybli
available on internet”) and 177 (“the EC investiggtauthority also conducted a comprehensive ietern
research”).SeeNorway’s Second Written Submission (“SWS”), pdra.(“the EC might argue that “everything
that is available on the Internet is part of ththatity’s record of the investigation”).
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consideration; angecondwhether the Edemonstratedn the basis of a reasoned and
adequate explanation that the products at issuallaaikke. It is not the Panel’s task to
decide whether there are, in fact, one, two, orenpwoducts. Apart from being unnecessary,

that would imply ade novaeview.

A. The Anti-Dumping Agreement Imposes Disciplines dretAuthority’s
Determination of the “Product”

9. The EC’s latest arguments show an important changs position. The EC now
asserts that “it did not state that it is impossiiol discern any obligation in tieti-Dumping

Agreemeritgoverning the determination of the prodticlstead, it contends that, although

there is no obligation in Articles 2.1 and 2.6,rfiay be that other provisiows$ the Anti-
Dumping Agreemerdontain obligations on Members that go to the tioe®f the selection

of the product concerned.”

10. Norway is pleased that the EC appearageethat theAnti-Dumping Agreement
disciplines the determination of the product uncersideration. However, Norway would
welcome clarification from the EC as to which pen of theAnti-Dumping Agreement

imposes these obligations on the determinatioh@ptroduct.

11. Norway continues to believe that Articles 2.1 ar® 2nd Article VI:1 of the GATT
1994, impose obligations on the authority’s deteahon of the product. Although the EC
accepts that these provisions require that likehesnsured at the level of models, Norway
has explained that this is not sufficient. As B accepts, Article 2.1 and Article VI:1
require that the authority makesiegle determination of price discriminatiéor the
investigated product as a whdleln making that determination, the authority neegty
compares the prices of all models in a single, @veomparison. As a result, likeness must
be established for the product as a whole. liffeedlt to envisage which “other provisions

of theAnti-Dumping Agreemehtvould impose this requirement.

12. The EC suggests that Article 2.6 is irrelevant nseahe product under consideration
must be determined prior to identifying the lik@guct® This argument misses the point.
The requirement for the like product to closelyerable the product under consideration

> EC’s SWS, para. 24.
® EC’s SWS, paras. 24 and 26. Original underlining.
"EC’s SWS, para. 40.
8 EC’s SWS, para. 34.
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means that, in determining the latter product atmority must include only products that
are all alike. Otherwise, it will prove impossilita the authority subsequently to identify
like products that meet the definition in Articlé?2 Instead, the like product will necessarily

include some products that are not like some prisdueder consideration.

13. The EC also contends that Article 2.1 establish@sfiaition, without also imposing
obligations? The EC mistakenly relies on the Appellate Bodyatement itUS — Zeroing
(Japan)that Article 2.1 does not impose independent alilignswith respect to zeroingn
addition to those found in Articles 2.4 and 2.%.2Contrary to the EC’s views, the Appellate
Body has already found that Article 2.1 imposegp®hdent obligations: idS — Hot-Rolled
Stee] the Appellate Body gave a lengthy interpretatd@rticle 2.1 “in isolation”, and

found that the United States “acted inconsistentt Article 2.1”**

14. In any event, Norway doe®t read Article 2.1 “in isolation” because it always
combinedArticle 2.1 with claims undeasther provisions Norway's claims are that the
improper product determination vitiates: (1) the €i@itiation of the investigation under
Articles 5.1, 5.2, 5.3 and 5.4; (2) the EC’s dungpiletermination under Articles 2.1 and 2.6;
and (3) the EC’s injury determination under Artecle1, 3.2, 3.4, 3.5 and 3.6.

15. The Appellate Body also stated that Article 2.1nis doubt_central to the

interpretation of other provisiorsf theAnti-Dumping Agreemeht? In this dispute, the
interpretation of Article 2.1, with Article 2.6 amfgticle VI:1, is central to the interpretation
of Articles 3 and 5. Under Article 5, read togethath Articles 2.1 and 2.6, an authority
cannot initiate an investigation into a group adqucts for which the authority cannot make
a single, overall determination of dumping. Thig, duty in Article 5.2(ii) for the complaint
to provide a “complete description of the allegedilynped product” relates to products that
are like. Equally, the examination of evidenceaméirticle 5.3 must relate to allegedly
dumped products that are all like, and supporirfitiation under Article 5.4 must be
assessed for domestic producers of products tbdikar

16.  The ordinary meaning of the term “product undersideration” is also central to the

interpretation of Article 3 because it determintes $cope of the “domestic industry” and,

® EC’s FWS, para. 20, and EC’s SWS, para. 26.

WY EC's SWS, para. 26.

" Appellate Body Report)S — Hot-Rolled Stegbaras. 131 to 158, and 240(d).
12 aAppellate Body Report)S — Zeroing (Japanpara. 140. Underlining added.
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therefore, the scope of the “injury determinatioBecause the EC improperly determined

the “product”, its injury determination is neceskaitawed.

B. The EC Failed to Provide a Reasoned and Adequat@lgration to Support Its
Product Determination

17. The EC now appears to accept that: there are @lydifterences between the
products it bundled together; they are producenh fdifferent productions processes; are not
fully substitutable; have different end uses; aadehdifferent tariff classifications. The EC
asserts, for reasons still unknown, that the aitthdrew “the line at further processed
types”!® The WTO inconsistency arises precisely becaus& failed to give any
explanation how and why the authority drew the forethe product scope where it did. The
entire product determination consists of conclustagements made in three short

sentences$’

V. DOMESTIC |NDUSTRY

18.  The Panel must decide two issui@st, whether the EC was entitled to define the
domestic industry as 15 complaining producers ¢oetkclusion of several other categories of
producer; andsecondwhether the EC was entitled to examine injurytanbasis of a

sample of only five of the 15 complaining producers

A. Article 4.1 of the Anti-Dumping Agreement Imposedlations

19. The EC argues that Article 4.1 contains a definitioit does not impose obligations,
and it questions the case-law that Norway citek Argentina — Poultrythe panel found
that the definition of the “domestic industry” irrticle 4.1 constitutes anstructionto
investigating authorities to define the “domestidistry” in a particular walf If the
authority does not comply with that instructionviblates Article 4.1. Although the EC
implies that the panel’s finding iRoultry is wrong, it has not explained why definitional

provisions cannot impose obligations on investiggtuthorities.

B EC's SWS, para. 45.

4 SeeNorway’s FWS, paras. 51 — 58ee alsdProvisional Regulation, para. 11. Exhibit NOR-9.

15EC’'s SWS, para. 55.

16 panel ReportArgentina — Poultrypara. 7.338.

" EC’s SWS, para. 55. The EC also argues thatahelgnEC — CVD on DRAM®vas incorrect to find that
the EC authority violated a definitional provisionthe SCM Agreement
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20. The EC also argues that an authority complies thigiAnti-Dumping Agreemerit it
analyzes the domestic industry “consistently whid definition of the domestic industity
adopted’*® Thus, it says, an authority can disregard thinifiei in Article 4.1, provided it
does so consistently. This is wrong because #daytrequires that the definition of the
“domestic industry” in Article 4.1 be used “[f]dné purposes of thiagreemerit including
for initiation and injury determinatiortS. An authority is not entitled to be consistently

wrong.

21. Consequently, the domestic industry examined fop@ses of both initiation under
Article 5.4, and injury under Articles 3.1, 3.4 aBé, must be defined in accordance with
Article 4.1. By failing to examine the correctlgfthed industry, the EC violated the

obligations in these provisions.

B. EC Fillet Producers Cannot Be Excluded from the Dastic Industry

22.  The EC admits that it excluded “filleting only umtikings” from the EC domestic
industry for purposes of initiation and injury. tAdugh the published determination gives no
reasons for this, the EC contends that the exctuses intended to prevent double-counting,
and also because fillet producers are “industsarsi’ of the product.

23. The EC makes much of Norway’s agreement that aldexdunting problem may
exist?® In fact, Norway has explained that no problendaidible-counting arises if the
product is properly defined pursuant to Articles and 2.6, without combining upstream and
downstream products. Even under the EC’s flaweduywt definition, any double-counting
arises only with respect to the portion of salmamng by the 15 complaining producers that

is transformed into fillets by the domestic dowaeatn industry.

24.  Moreover, even where double-counting arises, thkesuf the problem is much
overstated by the EC. In reality, double-countsig minor problem that is largely
irrelevant. The reason is that the examinatiothefdomestic industry covers many issues

besides the counting of salmon flesh.

BEC's SWS, para. 117.
19 Opening clause of Article 4.1.
2 EC’s SWS, paras. 57 — 60.
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25.  Under Article 5.4, an authority must assess thellef’support for initiation among
domestic producers. Askirajl salmon growers arall fillet producers whether they support
initiation involves no double counting of salmoedh. In assessing tpeoportionof support
for initiation, the authority can avoid double-cting by relying on the value of production,
instead of volume, or by making separate assessrfmrthe two industries. Under Article
3.4, an authority examines a long list of factofgnong these, only the “output” involves
counting salmon flesh, and any double-countingbmaddressed by appropriate
methodologie$! None of the other factors, such as sales revepuefits, and market share,
involves double-countiné’. The EC’s exclusion of fillet producers is, themef, an extreme

solution to a minor problem that can be addresséelss radical ways.

26.  Finally, the EC argues that its examination of @uadercutting and price trends
included data for filleted productd. In fact, fillet production in Norway and the EGisv
peripheral to the investigation. The dumping dateation included 7.8 percent fillets; and
the examination of price undercutting a minuscule ercent fillet$* Moreover, price
undercutting and price trends excluded the pri¢esp fillet-only producers. Thus, the

investigation focused almost exclusively on HO® fis

C. EC Organic Production Cannot Be Excluded from theohestic Industry

27. The EC admits that organic production was excludau the injury examination,
even though organic salmon was part of the produd@he EC'’s pretext for excluding
organic salmon is that production costs, prices@odts are all higher. However, these are

important factors that the authority was requieéxamine under Article 3.4.

28. The EC’s manner of excluding organic salmon isat#quately explained-irst,
despite the Panel’s clear question, the EC hasxmained, with evidence, how it separated

out data for organic and conventional productianatbinjury factors, including costs, prices

2 SeeNorway’s answer to Questions 50 and 73.

2 The factors in question are: sales revenues, tprafiarket share, productivity, investment and rreton
investments, capacity utilization, prices, casiwfllmventories, wages and growth.

Z EC’s answer to Question 35.

242 8 tonnes out of a total EC sales volume of 1582nes.

 EC’s SWS, para. 64 and the EC’s answer to Quegtion
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and profits?® Secondthe EC defends its conclusion that Loch Duart aasnventional

producer as follows:

None of the web sites referred to by Norway in@i@atelevant datand
are therefore of no relevance to assessing thatisituduring the
investigation period. There was indication during verification that Loch
Duart was producing organic salmgh

29. Thisis incorrect. Loch Duartguestionnaire responssates that it produces under
the Freedom Food and Label Rouge labels, both afhwhvolve non-conventional
production?® Freedom Food is the very same certification Waster Ross has, and the EC
treated its production as “organic”.Also, one of the web sites referred to in Norvsayirst
Written Submission was Loch Duart’s own, which esathat the Freedom Food label was
awarded on 6 September 2002 full year before the IP beg#h.

30. Third, leaving aside the treatment of Loch Duart, thenle@ gives contradictory

figures for two organic producers included in tample. For Wester Ross, the EC states that

total production was 1,602 tonniesits Answers' and 1,391 tonneis its Second Written

Submissiorf? For West Minch, the two different figures arespectively, 1,178 tonn&sand

996 tonnes™ Thus, the EC still cannot provide a consistenbseroduction figures for

sampled companies one year after adoption of thimibee Regulation.

31. Norway questions how total production of the samglempanies increased between
the Provisional and Definitive Regulations, eveoutih the EGliminatedorganic

production, which it says amounted to 800 torfiel the Provisional Regulation, the
production of the sampled producers was 8,300 wifnén the Definitive Regulation,
production was 8,770 tonrids- a figure that excludes the 800 tonnes of orgsaizion.

Thus, total production for the IP was 9,570 (8,#/&00) tonnes, instead of 8,300 tonnes.

26 EC’s answer to Question 7.

2T EC’s SWS, para. 64. Emphasis added.

% Seeloch Duart's Questionnaire response, page 2, Sedtib. Exhibit NOR-15. Norway's FWS, paras. 247
- 252.

29 SeeExhibit NOR-31, page 2.

%9 Exhibit NOR-32.

3LEC’s Answers, para. 26.

¥ EC’s SWS, footnote 69.

33 EC’s Answers, para. 26.

¥ EC’s SWS, footnote 69.

% EC’s SWS, footnote 69.

% provisional Regulation, para. 48.

37 Definitive Regulation, para. 50 and Table 1. Bi¢NOR-11.
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Accordingly, on the basis of identical questioneagsponses, instead of finding that the
exclusion of organic production resulted in lowaat production, as might be expected, the

EC concluded that total production for the IP wag&rcent larger.

32. These issues cast serious doubt on the correath#dss EC’s determinations on the
volumes, values, prices and costs of the EC domestustry. Given that the volumes are
wrongly stated, Norway and the Panel cannot butrasghat there are consequential

mistakes in all these other determinations.

D. The EC Improperly Examined a Sample of Five Compiaig Producers

33.  Norway claims that the EC violated Articles 3.4 and 3.5 of thénti-Dumping
Agreemenby examining certain injury factors for a samplidive complaining producers.
Norway argues that sampling in an injury determamais not permitted but, even if it were,
the EC’s sample was not properly constituted. &lee not separate claims, as the EC

suggests, but two arguments supporting a singimalader the provisions of Article.

34. TheAnti-Dumping Agreemeraduthorizes sampling in specified circumstancesund
Article 6.10 and footnote 13. Although footnotedi&@horizes sampling of the domestic
industry during initiation, thé&greementoes not authorize sampling of the domestic
industry in an injury determination. The draftedscision to include sampling in one

context, but not in another, cannot be ignoredhgyRanel.

35. If sampling were permitted under Article 3, theesuboverning sampling must be
derived by analogy from footnote 13 because tésdnly provision dealing with sampling of
the domestic industry. Sampling must also permiblajective examination. The EC
resorted to sampling even though the domestic inglissnot “fragmented”, and does not
involve an “exceptionally large” number of produseas required by footnote 13. Moreover,

a sample comprising a sub-set of the complainargs dot permit an objective examination.

36. Even at this stage, a year after the measure wgext] the EC is unable to explain
why and how it sampled the domestic industry. ERestates that its sample “focuses on the

larger companies”, not the “largest®. Moreover, the EC admits thath& measure at issue

B EC's SWS, paras. 125 - 128.
%9 EC’s Answers, para. 27. The data that the ECigeafor the first time shows that the sample edetiitwo
of the largest producers, Muir Gheal Teoranta anitd¢hmhainnai Teoranta.
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does not expressly refer to additional criteria dise select the remaining three
representative comparge®® Like the measure, the EC’s answer also failgétet to [the]
additional criteria” its authority used to seldwnt tsample. In short, in a situation where no
sampling criteria are expressed in the treatyE@estill cannot explain to the Panel and
Norway the criteria that it used. This is far fram objective examination of the domestic

industry.

37.  The circumstances surrounding the EC’s selectidghetample are also unexplained.
In reply to Question 4, the EC says the samplesgéected on the basis of sampling replies.
However, according to the record that Norway was\sh the sampled companies provided
sampling replies in February 2005, long after taimpsle was selected in November 2d84.
With remarkable foresight, three of the sampled ganies even submitted a questionnaire
response that included Excel spreadsheets which eaged 23 October 2004hke date the
investigation was initiate®? The chronology suggests that the EC’s descriifahe
sampling process is not accurate. Certain sangaegpanies were selected before they
provided a sampling reply; and three sampled preduaere busy preparing their

guestionnaire replies before the investigation &g initiated.

38.  Finally, on this issue, we note that three of thmmgled producers are organic
producers with an admittedly different cost struefii This suggests that at least three of the

companies selected are not representative of thesiry.

V. DUMPING
A. The EC Acted Inconsistently with Article 6.10 in @gosing the Sample

0] The EC Improperly Excluded Independent Exportasmfthe Sample

39. Forthe EC’s sample to be consistent with Article06 the Panel must find that

Article 6.10 permits the exclusion of all exporté@m the investigation of dumping.

“0EC’s Answers, para. 28.

“1 Sampling replies of Hoove Salmon, Loch Duart, @skiSeafarms, Wester Ross and Celtic Atlantic Sajmon
dated 25 to 28 February 2005. Exhibit NOR-176.ndy was not given access to the sampling repli&geast
Minch Salmon and Sidinish SalmasgeExhibit NOR-13, Annex 3B.

2 Questionnaire replies from Hoove Salmon, Loch Duard Orkney Seafarms, print-outs of the Excel
spreadsheets covering, among others, corporateniafmn, production volumes and values, production
capacity, capacity utilization, sales volumes amdl&s, stocks, cost of production, profitabilityash flow,
investments, return on net assets, emﬁloymentaatmm costs. Exhibits NOR-75 (820 458" page) NOR-15
(12" to 158" page) and NOR-72 (130 25" page).

3 Loch Duart, Wester Ross and West Minch Salmon.
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However, contrary to the EC’s argument, Ami-Dumping Agreemerm@xpresses no

preference for determining dumping for producesghe exclusion of exportefs.

40. Normal value can be calculated for both producedsexporters, and both can engage
in export pricing that results in dumping. Indeiayould be perverse to exclude exporters
under Article 6.10 because “dumping”, by definitiérelates to the pricing behavior of the
exportef.*® For this reason panels and the Appellate Body aled that, in principle,

Article 6.10 requires an authority to determine gimg for known producerand exporters'®

In keeping with this requirement, the second samgpdiption focuses neutrally on the
“volume ofexportsfrom the country in questiéywithout permitting the investigation to be
confined to exports from producers or exporterssoAexcluding exporters deprives them of

their due process rights to participate fully iattmvestigatiori”

41. The EC’s fears of an overly “complicated procedufeih authority must investigate
non-producing exporters are without méfitin fact, as recently as 2003, the EC conducted
an investigation in which it constructed normalueafor Norway’s non-producing

exporters’?

(i) The EC Improperly Excluded Two Large Exporting Rroers

42. The EC excluded from the sample the third and gbMangest exporting producers,
Salmar and Bremnes. The EC continues to argut tthiat not know that Salmar was a

major exporter to the E€. However, the EC knew: (1) Salmar’s volume of prcibn was
among Norway’s largest; (2) a large part of thisduction had to be exported because it was
several times larger than total Norwegian consummpi(3) the EC was an almost certain

destination because it is Norway’s main export regraind (4) FHL proposed Salmar, further

4 SeeNorway’s FWS, para. 313; Norway'’s First Openingtinent, paras. 70 — 73; Norway’s SWS, para. 133;
see alsdNorway’s response to Panel Questions 75, 76, @778n

> Appellate Body Report)S — Zeroing (Japanpara. 165.

® SeeNorway’s SWS, para. 129, where Norway refers toeP&eportKorea —Paperpara. 7.157; Appellate
Body ReportUS — Hot-Rolled Steghara. 118; Appellate Body RepotdS — Corrosion-Resistant Steel Sunset
Reviewfootnote 186; Appellate Body RepoldS — Zeroing (EC)para. 129; Appellate Body Repdvtexico -
Rice,para. 216; Appellate Body RepotiS — Softwood Lumber, Yootnote 158; and Panel Repdvtexico —
Rice paras. 7.182 and 7.183.

“ Articles 6.2 and 6.11(i) of thanti-Dumping Agreement

“8 EC’s Answers, para. 219.

*9 Exhibit NOR-5.

%0 EC’s Answers, para. 51.
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signaling that the company was a significant exgydd the EC. Thus, the EC had more than

enough information to know that Salmar was a sigaift exporter to the E@a traders.

43. If the EC was in any doubt that Salmar’s exporthEC were significant, it could
easily have asked either Salmar or FHL — as ifali@ther companie¥. Yet, for Salmar, the
EC chose not to ask. The EC’s approach is at aittighe “active role” an authority must

play “in the search of the information it requiierder to make its determinatiorf".

44. The EC’s defense on Bremnes still rests on thetfattBremnes was not proposed by
FHL,>® and on the assertion that the authority did itsast to accommodate FHL'’s sampling
preferences. In fact, the authority did littleelmcommodate FHL's preferences when they did

not suit its owr??

45.  Rather than defending the improper exclusion obetgps, and of two large exporting
producers, which it cannot, the EC makes an utteabeless claim that Norway'’s claim
under Article 6.10 is outside the Panel’s termeeéérence” Paragraph 4 of Norway's panel
request plainly identifies Article 6.10 as withiretPanel’s terms of referente The EC’s
view that Article 6.10 permits these exclusionseaian interpretive question that does not

alter the Panel’s terms of referenéeThe Panel must therefore address Norway’s claims.

B. The EC’s Failure to Perform the Cost Recovery Tesider Article 2.2.1

46. The EC'’s latest submissions contain important asiioms regarding its approach to
the cost recovery test under Article 2.2Hirst, the EC expressly acknowledges that it did
not conduct the cost recovery test in the second seatef Article 2.2.F% Consequently,
the EC cannot be found to have made a determinatidar that sentence, explicitly or

implicitly.

1 Norway’s SWS, para. 136.

%2 panel reportMexico — Ricepara. 7.185, citing with approval Appellate Bo@gport,US — Wheat Gluten
para. 53.

S EC’s FWS, para. 191.

** Norway’s SWS, para. 137.

S EC’'s SWS, paras. 3 — 16.

*WT/DS337/2.

>"EC's SWS, para. 14.

%8 EC’s Answers, paras. 239 — 242.
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47.  Secongthe EC argues that théenna Conventiofis not well suited to” interpreting
Article 2.2.1°° The EC, therefore, proposes an alternative inééige approach that renders
the structure of Article 2.2.1 “simplef®. Freed from the constraints of thieenna
Conventionthe EC reduces the “three conditicttghat it admits are provided in Article
2.2.1 to only “two conditions®® Cost recovery is eliminated as an independertditon.

48. The EC no doubt proposes an alternative to/ikena Conventiobecause otherwise
its approach fails. However, the EC’s expressctigja of theVienna Conventiomakes its
approach untenable. The Panel must, insteadwaleVienna Conventiomterpretation

set forth by Japaf¥ Norway?®* and the United Stat&3which recognizes that Article 2.2.1
contains three independent conditions for detemgimvhich below cost sales must be used
for calculating normal value. As the third of taeonditions, the cost recovery test must be

satisfied before below cost sales can be rejected.

49. In eliminating the cost recovery test as an inddpanhcondition, the EC seeks to
eguate the duration of the “reasonable period"taedP. Again, this is untenable under the
Vienna ConventianFirst, if the drafters had intended to equate the restserperiod with
the IP, they could easily have said®8oYet, they chose to distinguish between the two
periods. The drafters’ use of different wordseter to different periods in Article 2.2.1 must
be given meaning. Japan and the United Statesdgpée with Norway that the different

terminology means that the reasonable period imecessarily identical to the .

50. Secongthe EC’s textual basis for equating the reas@pétiod and the IP is the
second sentence of Article 2.2.1. However, thigr@gch re-writes the second sentence. The
EC admits that the second sentence merely selsdod ‘Specific situatioh— or example-
where costs are recovered in a reasonable peroetuals the IF® Yet, the EC seeks to

transform that example into a general rule — aetiuttable presumption” — that applies “in

9 EC’s Answers, para. 236.

80 EC’s Answers, paras. 236 and 238.

®L EC’s Answers, para. 237.

62 EC’s Answers, para. 238.

83 Japan’s Answers, paras. 8 — 9.

% Norway’s Answers, para. 107.

8 United States’ Answers, para. 6.

€ Japan’s Answers, para. 10; United States’ Ansvgens. 8.

67 SeeJapan’s Answers, paras. 10 — 11; United Statesivers, para. 8.
% EC’s Answers, para. 246.
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all other situations®® Under theVienna Conventigrthe second sentence of Article 2.2.1

cannot be transformed in this way.

51. The EC’s approach also makes normal value depemideomdministrative
considerations that determine the duration of Ehelh fact, normal value depends on the
“normal commercial practice” regarding the recovefygosts in a period that is “reasonable”,

taking into account the product and industry conedr

52.  Finally, the EC conspicuously failed to addressat#hority’s duty to make a
“determinatiofi regarding the reasonable period. A “determindtimust be set forth in the
published determination, and must address the faatsupport the authority’s
determination. The EC made no such determinatiol iadeed, the only “evidence” it can
cite regarding the reasonable period is the fadtsampled companies were requested to
provide questionnaire responses for thé°IThis general request, at the outset of the
investigation, provides no evidence that the ECeratdetermination” in the published

determination.

C. The EC Improperly Excluded Domestic Sales underiéles 2.2 and 2.2.2

53. There are two issues before the Paiélst, in constructing normal value, the EC
improperly excluded data on profits, and sellingneral and administrative (“SG&A”) costs
relating to low volume domestic sales under it®Ecent representative sales teSecongin
deciding to construct normal value, and in congingcnormal value, the EC improperly
rejected data relating to low volume, profitablersstic sales under its 10 percent test. The
EC thereby violated Articles 2.2 and 2.2.2 of &rgi-Dumping Agreement

(1) Rejection of Low Volume Sales under the 5 Percest T

54. The panel and the Appellate BodyB& — Tube or Pipe Fittingseld that, under
Article 2.2.2, an authority cannot reject profiteldSG&A data on the grounds that it is
drawn from a low volume of domestic sales. In casttto Article 2.2, there is no low-
volume exception in Article 2.2.2,and data has to be taken from any sales in ttirarsd

course of trade, regardless of volume.

%9 EC’s Answers, para. 246.
OEC’s Answers, para. 63(c).
I Norway’s FWS, paras. 387 — 388; Norway's SWS, paba.
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55. The EC now tries to argue that the term “ordinayrse of trade” changes meaning
in Articles 2.2, 2.2.1 and 2.2.2. Under Articl@ 2, the EC contends that a volume
requirement applies to this term. The EC takesdpproach because it perceives a “logical

problem” if the term has a consistent meaning @séhprovision$

56. In fact, a consistent meaning creates no “logicabjem”. In establishing the right to
construct normal value under Articles 2.2 and 2.th& authority calculates tlaetual costs
incurred forall sales including the actual SG&A costs. If the authpig entitled to
construct normal value, Article 2.2.2 requires tB&&A costs and profits be calculated
using data for sub-set of salesyamely those in the ordinary course of tradeis $aquence
creates no logical problems, and does not reqgoéethe meaning of the term “ordinary

course of trade” change from one provision to tietn

(i) Rejection of Low Volume Profitable Sales under 16ePercent Test

57. The EC has admitted that, for three companiegnstucted normal value because
the volume of profitable domestic sales was leas tt0 percent of domestic sales of that
type”® Under this test, the EC treated profitable doinestles as outside the ordinary course
of trade solely because of the price and volumb@freater-than-90 percent loss-making

sales.

58. Atrticles 2.2, 2.2.1 and 2.2.2 do not permit an ariti to exclude profitable sales
from the ordinary course of trade simply becausthefprice and volume of loss-making
sales. Whether a particular profitable sale iseniadhe ordinary course of trade depends on

the characteristics dohat sale not on the terms and conditions of other s4les.

59. The EC argues that the 10 percent test isith@sbnable corollary/of the

“substantial quantities” requirement for loss-majkéales under Article 2.2”2. The EC,
thereby, admits that the 10 percent test is notesghy set forth in the treaty, and improperly
seeks to imply a “reasonable corollary” into theesu However, a Member cannot modify

treaty rules simply because it thinks that an amluitl rule is “reasonable”.

2EC’'s SWS, para. 86.

3 EC’s answer to Question 15.

" SeeNorway’s Answers, paras. 123-124.
> EC’s Answers, para. 249.
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D. The EC Improperly Applied Facts Available to Grieg

60. The issue of Grieg’s filleting and finance costsaktively straightforward. The EC
rejected information provided in a timely fashiontbe company and, instead, used
secondary source information that was less favertbthe company. However, in so doing,
the EC failed to respect the rules in Article 608l &nnex 1. The EC’s defense is premised
on the view that it did not use “facts availablé¢lowever, the EC has been unable to explain
coherently how an authority can use secondary sanformation without resorting to “facts

available”.

61. The best that the EC can do is to complain thatkr6.8 and Annex Il was
“somewhat difficult to apply”® and bemoan that Norway interprets Arei-Dumping
Agreementin an arid, legalistic fashion” However, treaty interpretation under Wienna

Conventionis necessarily “legalistic” and, to some obseryv&asd”.

()  Filleting Costs

62. The EC notes that, in the Information Note of 8 &ha2005, it informed Grieg that
the problem on filleting costs “was one of a defimy of information™® It contends that,
thereafter, “[[xx.xxx.xx]] did nothing to changestisituation”’® This ignores that, just one
week after the EC’s request for comments, Griegrstiéd information on its filleting
costs®® There is simply no basis for the EC’s contenthmat there was no information to

reject, and that Grieg did not act to remedy theest deficiency:

63. In fact, in the Definitive Disclosure, the EC evgawve a reason for rejecting Grieg’s
information — the EC said that the additional infiation it requested in March could not be
verified in January?> Norway has explained that on-the-spot verifigai®not required by
the Anti-Dumping Agreemenand that the EC could have verified the inforoaiirieg

provided using other techniques.

S EC’s Answers, para. 90.

TEC's SWS, para. 96.

8 EC’s Answers, para. 94.

EC’s SWS, para. 102.

8 seeNorway’s First Opening Statement, para. 95, fdetailed account of the chronology of events.
8L EC’s Answers, para. 102.

82 Definitive Disclosure to Grieg Seafood, 28 Octop@85, Annex Il. Exhibit NOR-16.
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64. The EC now contends that its investigators musabke to insist onmmediate
production of documents” during an on-the-spotfieaiion® This statement is highly
revealing. Under Annex lI(6), if an investigatiagthority considers that information is
deficient, it must provide the investigated compuiith a “‘reasonable perigtto provide
“further explanations”. Because the EC sent nacagfcy notice to Grieg before
verification, and then insisted omimediategproduction of documents” at verification, it

failed to provide Grieg with a “reasonable perida’submit the requested information.

(i) Finance Costs

65. Grieg submitted detailed information regardindingnce costs, including a
statement from its bank. That information was lesakerifiable and submitted in timely
fashion in response to the EC’s request for infdion&* Under Annex 1I(3), the EC was
obliged to take that information into account. Metlid not. Under Annex 11(6), the EC was
also required to state the reasons for not acaggiminformation on finance costs, and to
give Grieg an opportunity to provide explanationsthose cost® Again, the EC failed to

respect the detailed requirements of that provision

66. For the first time in these proceedings, the ECdttismpted to justify its approach
with reasons — summarized below — that it neveegavhe investigation, and never stated in
the published determination. Annex II(6) obligles authority to provide reasodaring the
investigationso that companies have a chance to remedy theipedadeficiencies. It is not
acceptable under Annex 1I(6) for the EC to givesoee one year after the publication of the

Definitive Regulation.

67. Inany event, the EC has stated incorrect reaslniss First Written Submission, the
EC contended that the reported finance costs vegeeted because the loans in question were
inter-company® Norway explained that the loans were externah imiterest costs certified

by a bank statemeft. Now, in its Second Written Submission, the E@g# that Grieg
received loans at “cheap rates” that reflecteddiacommercial relationshig® The EC

does not state how it concluded that the rates tefieap”; nor how it concluded that there

8 EC’s Answers, para. 101.

8 Norway’s FWS, paras. 414 — 457.

8 EC’'s FWS, para. 451.

8 EC’'s FWS, para. 307.

8" Norway'’s First Opening Statement, para. 18@e alsd&Exhibit NOR-56, Enclosure 2, page 7.
8 EC’s Answers, paras. 102 and 104.
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was a “non-commercial relationship”. It does negrestate with whom Grieg had this non-
commercial relationship. In any event, the averages paid on Grieg’s external loans
during the IP were 3.56 percent, which is not “gfigalative to the average Norwegian
Central Bank (“NCB") rate of 2.62 percent for thetriod

E. The EC Violated Articles 9.4 and 6.8 with RespextNon-Sampled Companies

(1) Margins of Dumping

68. The EC admits that it incorrectly calculated a viaeegl average dumping rate for non-
sampled compani€$. The EC used that rate in determining the fixetitémmping duty. As

a result, the EC acted inconsistently with Artiglg.

69. The EC attaches significance to the fact that ittexifduty was calculated on the basis
of the weighted averagejury marginof 14.6 percent, and not of the weighted average
dumping margirof 14.8 percent: However, the EC used the injury margin as thenpi
because it was “lower than the weighted averagepihgrmargin™® In fact, if the EC had
properly calculated the weighted average dumpinggmathat margin would have been 13.1
percent, that is, less than the injury marginfhe admittedly incorrect calculation of the

weighted average dumping margin, therefore, visléticle 9.4.

(i) Facts Available

70. The EC accepts that it used facts available wipeet to allegedly non-cooperating,
non-sampled companies, to determine the residumpihg margin for these compani¥slt
contends that it was entitled to do so becausmitested the necessary information, and
provided adequate “warning” by means of the Notitiitiation and “two successive

questionnaires®

8 Exhibit NOR-56. The NCB rate for 2003 was 3.95cgeat, and for 2004 it was 2.18 percent. See Ngsva
FWS, para. 963. The average for the IP (1 Oct@ab8B to 30 September 2004) was, therefore, 2.6&per

% EC's FWS, para. 312. To recall, after making deard revisions to the dumping margins of PFN,
Hydroteck and Sinkaberg, the EC failed to recateuthe weighted average margin. The EC also faibed
exclude Grieg's margin, which was calculated usaajs available.

*LEC’'s SWS, para. 106.

%2 Definitive Regulation, para. 136, as referredt&C’s SWS, para. 106.

% Exhibit NOR-68. The weighted average was caledatsing the EC’s disclosure data and includes the
contested cost adjustments.

% EC’s Answers, para. 257 and Definitive Regulatjmara. 32.

% EC’s Answers, para. 259.
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71. Norway contests the right of a Member to apply askwdacts to non-sampled
companies because the maximum “all others” rasetigorth in Article 9.4. In any event,
with respect to the EC’s defence, Norway has pttesea list of 67 companies that did not
receive any communication from the BCThe EC admits that it did not contact all
companies, and instead relied on FHL as a charirmelnomunicatior’! However, FHL's
membership did not include all Norwegian produeard exporters. This shows why, under
the Anti-Dumping Agreemenan authority is not permitted to outsource trepoasibility for

making detailed requests for company-specific mi@tion that can lead to adverse facts.

72.  Months before the Definitive Regulation was adoptkd allegedly “non-
cooperating” companies offered to cooperate fiflyrhe EC dismisses this as coming “too
late”.*® However, Annex II(6) requires an authority togisompanies further opportunities
to provide requested information. The EC neveregae 67 companies those opportunities,
even when they offered to cooperate.

73. The EC has also not shown that “necessary infoomatvas withheld, as required by
Article 6.8. As was made clear to the authoritye 67 companies are all very small
producers that would never have been sampled. iflckyde, for example, Skjervey VGS
and Val VGS, two Norwegian high schools that predfazmed salmon for educational
purposes. The application of facts available tpcers that did not receive a request for

information is simply an abuse of authority.

VI. I NJURY
A. The EC Improperly Determined the Volume of Dumpethports

74.  Inits injury determination, the EC assumed #dhtmports from Norway were
dumped, even though the EC examined a sampledhgtresed solely producers, and even
though the EC’s dumping determination covered aer2ét5 percent of Norwegian exports

to the EC'® The EC now accepts that the evidence from thepkhtompanies “could”

% Exhibit NOR-152.

°”EC’s Answers, para. 269.

% Seeletter from FHL to the Commission of 4 May 200%ge 3, and Memorandum from FHL to the
Commission, paras. 6 —9 and 17. Exhibits NOR-d%® NOR-153.

9EC’'s SWS, para. 113.

1% SeeExhibit NOR-174.
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qualify as just part of the ‘positive evidence®** The disagreement between the Parties

centers on the absence of “other [positive] evidénc

75.  Inits First Written Submission, the EC initiallyetd to fill the gap in the published
determination with Exhibit EC-10. This exhibitimadmissible and, in any event, suffers
from fatal flaws'®? Now, the EC suggests that the evidence wasaibatontained in the
published determinations: “the ‘other evidencegxpressly referred to in recital 40 (and 41)
of the Provisional Determination and is confirmedecital 31 of the Definitive

Regulation.*® This is not so.

76.  In paragraph 40, on the basis of unspecified Eatalktta, and unspecified data of
“cooperating” companies, the EC concludes that pevating” companies accounted for 80
percent of total exports. This conclusion addresiselevel of cooperatiomf these

companies, not dumping.

77. Paragraph 41 then states a mere conclusion: “Hnemformation availableit was
concluded thatrfon-cooperatingcompanies did not dump at a lower level than aintye
[sampled] companies”. The alleged “informationhsver identified, far less explained.
Unknown information cannot meet the requirementspaisitive evidence” because it is not
“affirmative”, “objective”, “verifiable”, and “creéble”.'®® In any event, this conclusion
relates to alleged dumping bpn-cooperatinggompanies (which account for 20 percent of
exports), and not alleged dumping by other non-sadngompanies (which account for
around 50 percent of exports). The positive evtdedtoes not, therefore, apply to 50 percent
of exports.

78. Inits Second Written Submission, the EC again mastthat it examined exports for
sampled producers that were made through expdffetdowever, this is misleading. To
Norway'’s knowledge, there were six sampled compathiat “exported” indirectlyia
unrelated traders, in addition to making directatpof their own. However, for five of
those six companies, contrary to the impressioretbeseeks to create @kcludedhe

indirect “exports” through unrelated traders frdme tletermination of export price. This is

W1EC's SWS, para. 152.

192 Norway’s SWS, paras. 37 — 43; Norway’s Answersapal82 — 196.
193 EC's Answers, para. 156.

194 Appellate Body Report)S — Hot-Rolled Stegbara. 192.

1% EC’s SWS, para. 153.
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shown in the table in Exhibit NOR-177. Thus, th&%asserted “positive evidence” from

the examination of exports through unrelated tradeimcorrect.

79.  Moreover, the EC failed to consider any evidentatirey to the exporters’ normal
value. The “positive evidence” must cover bothmalrvalue and export price in some
fashion. The EC contends, though, that, “[a]s &enaf principle traders do not have
normal valué.*®® Norway doubts the seriousness of this argumerduze, in all previous

investigations, the EC determined normal valueraders™®’

80.  With respect to Nordlaks, the EC continues to uhgePanel to find that the
impermissible inclusion ale minimisdumped importsih [no] way affectedhe outcome of
the injury analysis®®® As Norway has pointed out, the Panel can onlgtréae conclusion

requested by the EC by performingeinovoexamination>®

B. The EC Improperly Examined Price Undercutting

81. The price premium enjoyed by EC producers was deated in the record, and
described in the Definitive Disclosure. The coniexArticle 6.5 of theSubsidies
Agreementand the case-law, show that in a price undergugkamination “due account
[must] be taken o&ny other factor affecting price comparabifit}!® To recall, the alleged
price undercutting of 12 percent equaled the grreenium of 12 percent disclosed in the

Definitive Disclosure, and this had to be takem iatcount by the authority.

82. The EC continues to assert that a price premiunthddomestic product is not
relevant in the event of dumpinyf. Norway has explained that this argument is dewbid

1% EC’s SWS, para. 153. Emphasis added.

197 See, for exampl&ouncil Regulation (EC) No. 930/2003 of 26 May 2@8f8ninating the anti-dumping and
anti-subsidy proceeding on imports of farmed Ailargalmon originating in Norway and the anti-dungpin
proceeding concerning imports of farmed Atlantidngm originating in Chile and the Faeroe Islands
(“Termination Regulation”), paras. 77 and 78. ExhNOR-5.

18 EC's Answers, para. 160. Emphasis added.

199 Norway’s First Opening Statement, paras. 118.wdgts SWS, para. 48.

10 Article 6.5 of theSCM AgreementSee alsdPanel reportEC — Tube or Pipepara. 7.293. Norway would
like to correct its reference to the relevant fimgliof the Panel ilndonesia — Autas The correct reference is
Panel Reportindonesia — Autgspara. 14.251, and not para. 8.400, as statedantaote to paragraph 120 of
Norway'’s First Opening Statement.

H1EC’s SWS, para. 160.
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economic logid*? In any event, the EC’s explanation isexnpostationalization that is not

found in the published determinations.

C. The EC Incorrectly Analyzed Price Trends

83.  With respect to price trends, the EC’s latest arginmarks a shift of position. The
EC accepts that no price decline occurred in postehting, and all of its arguments in its
Second Written Submission are intended to showthigsinjury analysis would be the same
in pounds sterling™® It argues that the price trend analysis is ngidrtant because, even in
pounds, prices did not cover costs. Thus, it stjee ultimate result of the analysis,

namely the profit and loss ratiis absolutely the samé*?

84. The EC seeks to reduce the injury determinaticdhecexamination of a single factor:
profitability. In fact, an authority must objeatily examineall of the factors listed in Article
3.4, includingboth profitsand prices**®> An authority cannot ignore prices, or any other
factor, simply because it examined profitabilitoreover, the authority’s determination
relies on aleclinein prices, which did not occur in the relevant emay**® The EC cannot

now reinvent the authority’s reasoning by arguimgf the price decline was irrelevant.

85. The EC also argues that reduced price in euros srtéah after currency conversion,
the Scottish growers received fewer pounds fonrity of their euro sales. Thus, the EC
argues, for the minority of sales, Scottish groweese injured because their prigesnained
stable andlid not increasé'’ Norway disagrees with the proposition thetble pricesare

an indicator of injury. In any event, this bass the injury determination is very different

from the authority’s finding that the Scottish g were injured by decreasen prices.

86.  All of the EC’s latest arguments invite the Pawgbérform ade novoexamination of
prices in pounds sterling, using a different cdieien of facts, and a different set of

reasons. Needless to say, this is improper.

12 Norway’s First Opening Statement, para. 122.
M3EC's SWS, para. 165.

14 EC's SWS, para. 165. Underlining added.

115 Appellate Body ReporfThailand — H-Beamspara. 128.
16 Definitive Regulation, para. 80.

HTEC’s SWS, para. 169.
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VII. CAUSATION
A. Increase in Costs of Production

87.  On causation, the EC accepts that FHL raised ttreased costs as a factor causing
injury to the EC industry*® However, it dismisses FHL’s submission as a mere
“calculation”!*® Besides providing a calculation, FHL explainee significance of the
increased costs, concludinghé real reason for the problems experienced byCiti@munity
industry was rising costs?° The EC was obliged to address this factor irpifiglished

determination, but did not.

88. The EC now appears to assert that increased cestsoaused by dumped imports.
Norway fails to understand the alleged mechaniswligh dumping caused increased costs.
However, if the EC considered that increased awste caused by dumped imports, it should

have explained this in the published determinatath) reference to supporting facts.

B. Imports of Salmon from Canada and the United States

89.  Although the EC accepts that an authority mustarghe facts supporting amury
determination, it appears to believe that ther@isbligation to explain the facts supporting a
causationdeterminatiort?* This is absurd. Article 3.1 requires that bdté injuryand

causation determinations be based positive evidence??

Thus, the duty to explain that
“positive evidence” through a reasoned and adegigianation applies to Article 3.5,

which regulates causation.

90. The EC has not been able to show that it providedéquired explanation. Indeed, it
cannot even demonstrate that the record contaiogitiye evidence supporting its findings
that: (1) imports from Canada and the United Stetesist mostly of wild salmon; and (2)
wild and farmed salmon do not comp&té.

91. The EC now contends that its authority relied otadabmitted by Norway in a

safeguardnvestigation as support for its finding that expdrom Canada and the United

H8EC’s Answers, para. 174.

19EC's Answers, para. 174 and EC’s SWS, para. 172.

120 comments on the Definitive Disclosure, 8 NovemBe05, paras. 61 and 62. Exhibit NOR-4%ee
Norway's FWS, para. 583.

12ZLEC's SWS, paras. 184 and 185.

122 pppellate Body ReporfThailand — H-Beamspara. 106.

123 Norway's FWS, paras. 602 — 616; Norway's Firsefipg Statement, paras. 137 — 142; Norway’s SWS,
paras. 202 to 204.
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States consist mostly of wild salmon. The EC asg$bat this data — verified, it says, with

Internet research — formed part of the record isfitivestigation.

92. However, an authority cannot automatically tre&rimation gathered in one
investigation as part of the record in all otherestigations. Interested parties cannot
possibly know what information was submitted inag@pe investigations. If the authority
wishes to use information from other investigatiahmust formally make it part of the
record, and disclose it to interested partfésin this investigation, the data in question was
not made available under Article 6.4; wast disclosed as essential facts under Article 6.9;
and was not mentioned in the published determinatlndeed, despite its obvious

importance, the data was not even mentioned iE@is first submissions to the Panel.

93.  With respect to competition, the EC concluded thahed and wild salmon do not
compete because: (1) they taste significantly gifie (2) they have different end uses, with
wild salmon sold “mostly” in tins; and (3) wild sabn is significantly cheapéf® The EC
claims that the positive evidence is found in: Nayl8 safeguard submission;

unsubstantiated “common industry knowledge”; andheninternet.

94.  First, Norway's safeguard submission did not addresspetition between farmed

and wild salmon. It did not mention: the tastehaf products; their ends uses and prices;
tinning and canning; or any other factor that go&s an analysis of competition. Nor did it
provide evidence on these issues. Norway meradgtgqpned whether the EC’s import
statistics included data for wild salmon, which leen expressly excluded from the scope of
the investigated product.

95. Secondthe EC’s asserted perceptions regardir@fmon industry knowledg&® are
not substantiated by any “credible” and “verifidbfgositive evidence™?’ They cannot,
therefore, form the basis for an examination udécle 3.5. If the EC were correct that the
competitive relationship between farmed and willdhea is a matter of industry knowledge,
it should not have been difficult to obtain a maniicof positive evidence. Yet, there is none

124 panel Report)S — OCTG (21.5 — Argenting)ara. 7.128.

125 provisional Regulation, paras. 85 and 86.

126 EC's FWS, 441; EC’s Answers, para. 170.

127 appellate Body Report)S — Hot-Rolled Stegbara. 192.SeeNorway'’s First Opening Statement, para. 141.
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on the record. Indeed, the only evidence in tieengkindicates that there is increasing

competition between farmed and wild salniéh.

96. Third, the EC now contends that its authority securespecified positive evidence
through a “comprehensive internet researéh”The notion that a Member can defend an
injury determination because its investigators rigive “surfed the net” is absurd. This
argument illustrates the importance of insistirgf #n investigating authority justify its
determinations with a reasoned and adequate exarihat actually addresses the facts

relied upon.

97.  Suffice it to say that the EC’s authoritgverstated that it conducted “comprehensive
internet research”; did not explain what specififbrmation it collected from the Internet;

did not place that information on the record; did disclose that information; did not explain
how that information supported its factual findingad did not submit the information to this
Panel. Indeed, despite the importance of this @o@gearch, the EC neglected to mention it

in its first submissions.

VIll. THE EC'sSMIP SEXCEED THE INDIVIDUALLY DETERMINED NORMAL VALUES

98. Norway’s claim regarding the excessive level of Mi®s has been clear since 17
March 2006, when Norway requested consultationsranothers, “because the MIPs exceed
normal value™®® At consultations, the EC refused to provide éelation of the MIPs.

The EC has now made two written submissions tdé*dreel, two oral statements, and
answered the Panel’s first set of questions, inotyd question that expressly asked the EC
to explain, with evidence, its calculation of théP?d. The EC has allowed all of these
opportunities to pass without offering any defeat#s MIPs, and without showing its MIPs
calculations. Incredibly, the EC even considea its own MIPs calculations would be a

“red herring”***

99. The EC’s suggestion that it is not “quite sure¥dfat the Panel requested in Question

39 indicates willful ignoranc&? The EC seems to expect the Panel to clarify pegcivhat

128 Norway’s FWS, paras. 612 and 613, and Exhibit NEDR-
129EC's Answers, para. 171.

130 Request for Consultations, para. 14. WT/DS337/1.
18LEC’s Answers, para. 183.

132EC’s Answers, para. 183.
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evidence the EC should submit to defend its meaddoevever, the Panebnnotmake the

case for the EC by specifying what evidence thesk@uld present?

100. The EC incorrectly states that Norway’s MIPs tablbased on “interpretations of the
Anti-Dumping Agreemerthat are different from those of the EE®* In fact, Norway stated
in its First Written Submission that:

... the normal values are those that the EC detedronghe basis of the
examined producer’s costs, as determined by the By, therefore,
include the substantial adjustments that the ECent@adhese costs, which
are contested 1*°

IX. THE EC’'sFixeD DUTIES EXCEED THE M ARGIN OF DUMPING

101. The Panel must decide two issues with respectet&@is fixed dutiesfirst, that the
EC'’s fixed duties are “specific action” against qung; andsecongdthat WTO Members

cannot impose a fixed anti-dumping duty exceedmegdumping margin.

102. Norway continues to disagree with the EC that thedf duties do not constitute
“specific action against dumping”. The EC accept the fixed duty would bespecific if
it were “inextricably linked to”, or had “a strorgrrelation” with the elements of
dumping®*® Norway fails to see how the EC can seriously eodithat the fixed duty does

not meet these requirements:

. the fixed duty was imposed because the EC founatioys dumping by
Norway’s exports;

. the amount of the duty was determined accordirtggaveighted average
dumping and injury margins;

. the duty is imposed if the actual import price &dw the MIPs, which is the
threshold for the imposition of anti-dumping dutiesd,

. the duty was imposed on the basis of the EC’s BasicDumping
Regulation and is described by the EC as a “fixgd@umpingduty”.**’

By its design, architecture, and declared purpibeefixed duties are anti-dumping duties.

133 Appellate Body Reportlapan — Agricultural Products |para. 129. This was also argued by the EGSn-
Zeroing (EC) para. 256.

134 EC’s Answers, para. 179.

135 Norway’s First Written Submission, para. 638.

136 EC’s Answers, para. 193.

137 Definitive Regulation, Article 1(5). Underlinirapded.
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103. The EC accepts that the fixed duty would involaetfon againstdumping if it has
an “adverse bearing” on dumpifny. The EC brazenly asserts that the fixed datyds
nothingto the amount of the anti-dumping duty that isgidg”**° This is false. The fixed
duties often result in the imposition of higheriadumping duties than the variable duties
systent.® This is so whenever the amount of the fixed dsigreater than the difference

between the actual import price and the MIP.

104. Finally, the EC still argues that the fixed dutsesiction and deter customs fradd,
even though it is the EC member States, and ndE€ehat can adopt such measufés.
The EC contends that this inconvenient fact idexant*® However, in the absence of the
necessary legal competence, the fixed duty carmepébcific action to deter and sanction

customs fraud.

X. PROCEDURAL REQUIREMENTS
A. The EC Failed to Provide Access to the Record unAeticle 6.4

105. Norway now turns to the procedural claims. On asde the record under Article

6.4, the EC now acknowledges that it dmt grant Norway access to the 68 documents listed
in Exhibit NOR-31** However, the EC argues that “there were varisosmgs for not
including the 68 documents into the investigatitesf"***> To recall, the 68 documents fall

into the following four categorie’®

a) sampling replies and questionnaire replies of sachphd non-sampled EC
producers, with attachments;

b) submissions of EC “users” and “user” associatiamghe “deepened
investigation on Community interest”;

138 EC’s Answers, para. 194.

139 EC’s Answers, para. 194. Emphasis added.

140 5eeNorway’s FWS, para. 673

141EC’s Answers, para. 193.

142 SeeNorway’s reference to EC municipal law and the épgie Body Report ifEC — Customs Matters
Norway'’s First Opening Statement, footnote 172.

13EC’s Answers, para. 201.

144 EC’s SWS, para. 242. (“In the present case there various grounds for not including the 68 doents
into the investigation files.”)

15EC's SWS, para. 242. For its position on thearotf “record” or “file”, Norway refers to Norway's
Answers, paras. 234 to 237.

¢ SeeExhibit NOR-13.
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C) documents submitted by sampled and non-sampled é¢paw companies,
including sampling forms, and comments on the attifi® Information Notes
and disclosures; and,

d) communications from other parties, including FHId dhe Government of
Norway, on dumping.
106. In this dispute, there were no “practical” impedirteethat prevented the EC from
providing timely opportunities to see the 68 docanteen November and December 2005.

107. Further, all of the documents were “relevant” torMegian interested parties and
“used” by the authority. The sampling and questaire responses of EC producers are
important for interested parties and the authanitgiecing together the domestic industry, as
well as for the injury and causation determinatioDb®@cuments submitted by EC “users”
were used by the EC to set the MIPs and, thereforgained relevant informatidfi! These
documents may also have contained information pmyirand causation. The Norwegian

parties’ submissions are especially relevant ferahalysis of the dumping determinations.

108. The grounds of non-disclosure advanced by the E@otlqustify its failure to provide
the 68 documentdFirst, the EC’s justifications do not pertain to allegdries of missing
documents. Even on a generous reading, the EGiegsgustification only for categories

(b), (c), and (d). The EC nowhere justifies theealte of category (a) documents.

109. The EC argues that the category (b) documents gedvby “users” on “Community
interest” are not “relevant” because they addresssue not regulated by WTO 13#. The
EC’s reasoning is flawed. Article 6.4 appliesattyinformation that is “relevant” to
interested parties, and that is “used” by an aitthoihe source of the information, and the
reason why it is submitted, is not important unéigicle 6.4. In any event, even if
“Community interest” is not a WTO issue, “usersbyided information on the remedy, and

on other issues such as injury and causdfion.

110. With respect to category (c) documents providetbgwegian companies, the EC

argues that these companies “did not provide acoorfidential version” of confidential

147 SeeEC’s Information Note on MIPs, 13 December 20&6hibit NOR-19.

M8 EC's SWS para. 244.

19 Those communications from “users” that were shéavNorway were contained in the EC’s files on igjur
and causation, and contained important informadiorthese issuesSeeExhibits NOR-79, NOR-80 and NOR-
96.
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information™*® However, the panel idS — OCTG (21.5 - Argentin&und that, under

Article 6.5.1, it is thenvestigating authoritghat must request interested parties to submit a
non-confidential summary of confidential informatior, which failing, a statement of the
reasons why summarization is not possiBteAlthough the EC asserts that Norwegian
companies did not provide non-confidential sumnsaritehas not shown that it requested
those companies to provide either a non-confidestimmmary or a statement of reasons. The
EC cannot invoke its failure to comply with Artidse5.1 as an excuse for not showing

Norway these documents.

111. On category (d) documents submitted by other artiee EC explains that it treated
Norway’s submissions as “government-to-governmentspondence, not to be included in
the file.”>* However, Norway was an interested party anduek,sts submissions had to be
“made available promptly to other interested pattté® Furthermore, the EC indicated that
it would treat the submissions as non-confidentialess Norway requested otherwise. This
is shown in the e-mail from the Commission to Noyw& 10 November 2005 that we have
submitted as Exhibit NOR-178 this mornitt§. Norway did not request confidential

treatment for its submissions.

112. Itis irrelevant that the EC considered that Dffalesas not an interested parfy.
Again, the obligation in Article 6.4 applies to amglevant” information that is “used” by the
authority, irrespective of its source. Dr. Jaffeger addressed the “number of salmon
farms” omitted from the complaint, an issue clodeliged to the scope of the domestic
industry™® The information was, therefore, highly “relevafat Norwegian interested
parties. The authority considered the letter ingotrenough to address questions on “its
nature and its accuracy” to the EC industfy By so doing, the authority “used” the letter to
obtain further information for its industry detemation. No Norwegian interested party was

permitted to comment on — or, even, to see — Dia’'ddetter™*® Instead, the EC made

10EC’s SWS, para. 243.

151 panel Report)S — OCTG (21.5 — Argentinajot yet adopted, para. 7.135.
152EC's SWS, para. 246.

133 Article 6.1.2 of theAnti-Dumping Agreement

154 E_mail from the Commission to Norway, 10 NovemB@65. Exhibit NOR-178.
15 EC's SWS, para. 245.

16 Segletter from EUSPG to the EC of 3 October 2005apar Exhibit NOR-160.
157EC’s Answers, para. 205.

158 SeeExhibit NOR-160.
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relevant information available to EC interestedipar but not to foreign interested parties.

Such arex partecommunication suggests bias, and is an egregiolation of Article 6.4.

113. Finally, Norway has argued that certain exhibitsiardmissiblé> However, if the
Panel disagrees, the EC was obliged to make tbenattion in these exhibits available
pursuant to Article 6.4. It did not do so. Thkevance and use of this information is well
illustrated by the EC’s reliance on it in thesegaedings. In addition, the EC failed to
disclose to interested parties: (1) Norway's saféedwata on imports from Canada and the
United Stated®° (2) the information it claims to have gatheredrirtintense contacts®*

with the industry; and (3) the information it aléstjy gathered from the Intern&t. This

information was relevant to interested parties, @fefjedly used by the authority.

B. The EC Failed to Disclose Essential Facts

114. Norway claims that the EC failed to disclose theeasial facts that formed the basis
for its determinations on the domestic industrysadion, dumping and the MIPs. To recall,
the EC argued that it is sufficient for the authosimply to disclose its “factual findings®?
Significantly, the EC now agrees it is not suffidi¢o disclose factual findings. Yet, the
substance of its position does not appear to haaeged much:

Due process rights do, however, not require knowxerctlywhich piece
or pieces of evidence have led the investigatirigaity to accept a

certain fact What counts is to be informed about #teeptancef a

faCt”.164

115. Thus, the EC distinguishes between the underhactsfthat fed” the authority to a
factual finding, and the factual finding itseife( “the acceptancef a fact”). The EC is still
arguing that the authority can disclose its owdifigs and conclusions on which facts to
accept, without also disclosing the underlyinggabtat fed’ to — or “form thebasis for —
the authority’s findings. In essence, requiring tlisclosure of théacts accepted by an

authorityis the same as requiring disclosure ofdbehority’s factual findings

139 Exhibits EC-2, EC-10, EC-12, EC-12, EC-14, EC-h#l £C-16. SeeNorway’s First Opening Statement,
paras. 11 - 12.

10 EC's Answers, para. 166.

181 EC’s Answers, para. 170.

182EC's Answers, para. 171.

183 EC's FWS, paras. 538, 539 and 541.

184 EC’s SWS, para. 251.
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116. Norway has explained that the wotaksis shows that the authority must disclose
theessential factén the record that provide th&tndatiori for the authority’s findings and
conclusions® However, the EC expressly excludes any disclosfitiee facts in the record

that “led the investigating authority” to its findings on iwh facts to accept.

117. The EC also still collapses the distinctions betwadicles 6.9 and 12.2. Prior to the
final determination, Article 6.9 requires discloswf the “factaunder consideratichthat

will “ form the basisfor the determination. In contrast, after theéetlmination is made,
Article 12.2 requires a public notice setting fotttle ‘findingsand conclusionseachedon all
issues ofactand law”. However, the EC’s disclosure documenat the public notice are
virtually identical, showing that it does not digjuish between the two procedural steps.
Moreover, as shown below, the EC disclosed onlfaittual findings — that is the facts it

“accepted”.

118. Norway has already outlined that the case-law sugjits interpretation® In
Guatemala — Cement, lthe panel described the essential facts in tefrfygarticular
information in the filgthat] forms the basis of the authority’s finatefenination.*®” In
Argentina — Ceramic Tileshe “essential facts under consideration” inctlitievidence
submitted by certain interested parties aeddencéederived fromsecondary sourcés The
“essential facts” were, therefore, taets in the file submitted by interested parties o

gathered by the authority from secondary souré@s

119. The EC argues that due process does not requar@atéd parties to “know[] exactly
which piece or pieces of evidence have led thestigaging authority to accept a certain
fact”*®® Norway disagrees strongly. If the authority nhediscloses the facts it has

accepted, without disclosing the facts in thetfilat support its findings, interested parties are
simply not aware of the “basis” in fact for the lamtity’s determination, and they cannot

point out that the facts are unreliable or havenbeeorrectly interpreted by the authority.

The EC’s interpretation literally frustrates théeirested parties, and denies them due process.

185 SeeNorway’s FWS, para. 715, for a fuller analysigte ordinary meaning.
186 SeeNorway’s First Opening Statement, paras. 181 & 18

17 panel ReporGuatemala — Cement, Ipara. 8.229.

188 panel reportArgentina — Ceramic Tilepara. 6.129.

19 EC’s SWS, para. 251.
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120. This problem is well illustrated in this disput®n the_domestic industrgven after

months of litigation, the EC still has not discldgbe volumes of the various excluded
categories of EC producer and productihFor example, on organic salmon, the EC failed
to disclose: what criteria it applied to differexté between conventional and non-
conventional salmon; which producers produced acgsaimon; and what volume they
produced. For the first time, the EC has giveormiation on the excluded production.
However, it still fails to identify the criteria &pplied to identify organic salmon and to
separate data for that salmon. More importantlgivies two different figures for two

organic producers, and incorrectly states that LDaért is a conventional producgr.
Because the EC made no disclosure of the esstattia] Norway was denied its due process

rights to comment earlier on those facts.

121. On dumpingthe essential facts changed between the EC’sitied disclosure and
its final determination. The EC describes thisngein dumping margins as a “re-
assessment™ or “re-calculation”, but one that did not requér@ew disclosuré” It also

contends that, in any event, it provided oral disates-"

122. Norway fails to see how the same set of essemiids$ fcan simultaneously support,
for instance, dumping determinations of 17.7 petread 24.5 percent for Pan Fish Norway
(“PFEN"). Either the authority’s assessment of expoice or normal value, or both, must
have changed significantly in order for the dumpimgygin to decrease by 6.8 percent. The
authority was obliged to disclose the essentiakfanderlying this changé® Yet, the EC
provided no disclosure.

123. Norway contests the right of an authority to prevah oral disclosure and disputes
that the EC provided oral disclosures under Arttc® The EC has provided no evidence to
show that it made any oral disclosures. With respePFN, Norway submits evidence
contesting the EC’s assertions of an oral discls@®n 3 March 2006, long after the
Definitive Regulation was adopted, the General M@naf PFN, @yvind Tgrlen, sent an e-

mail as follows: “I did not see the reduction [irargin] before yesterday when | went

10 seeNorway’s FWS, para. 735, for a fuller descriptigfrthe non-disclosed essential facts.
"1 Segpara. 31 above.

2EC's SWS, paras. 259 - 261.

8EC's SWS, para. 259.

4 EC's SWS, para. 262.

17> panel ReportArgentina — Poultrypara. 7.224.
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through the Council regulation (major surprise sittee final disclosure showed 24.5%)°.
In the same e-mail, Mr. Tgrlen stated: “We havereotived a new disclosure showing how

the Commission arrived at the 17.7%".

124. On 3 March 2006, another PFN employee wrote t@ii@mission requesting a
disclosure “showing which changes in the calcufattte reduction of the dumping margin
are based om-*’ PFN followed up, on 11 March 2006, with a lettethe Commission

requesting disclosurg®

125. Thus, contrary to the EC’s assertions that it mederal disclosurd?FN discovered
for itself, in March 2006, that the EC had alteiiesimargin and sent a request for a
disclosure to the EC. However, the EC refuseddoide a disclosure of the essential facts
for its final determination, stating that the Ddéive Regulation contained a “detailed
explanation” of how the margin was calculatéi However, the Regulation does no such
thing. As Mr. Tarlen put it, “This is just unbelible!"™

126. On causationthe EC made factual findings — that is, “acceptethat wild and
farmed salmon do not compete, and that wild salimsold mostly in tins and can¥- The
Definitive Disclosure does not disclose any fabt tform[ed] the basis” for these findings.

Norway has still not seen any facts to suppori&@és sweeping conclusions.

127. With respect to the MIRshe EC explicitlyacknowledgedhat new “information”,
requested by the Eéfter the Definitive Disclosure, formed the “basis” fochange in
MIPs*®? However, the EC failed to disclose any of the f@sts that formed the “basis” for
the EC’s decisions on the MIPs. Norway was depramey opportunity to comment on these
extremely important facts.

178 E-mail from the General Manager of PFN, @yvind|@ayto PFN’s lawyer, Benoit Servais, 3 March 2006.
Exhibit NOR-179.

Y7 E_mail from PFN to the Commission, 3 March 20@xhibit NOR-180.

78| etter from PFN to the Commission, 11 March 20@hibit NOR-181.

79 E.mail from the Commission to @yvind Terlen, 21ieta2006. Exhibit NOR-182.

180 E_mail from @yvind Tarlen to PFN’s lawyer, BenSiervais, 21 March 2006. Exhibit NOR-182.

181 SeeNorway’s FWS, para. 744, for a fuller descriptitfrthe non-disclosed essential facts.

182 Information Note on the Definitive MIPs, 13 Deceml2005, page 1. Emphasis added. Exhibit NOR-19.
See alsdNorway’s Answers, paras. 245 — 247.
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C. The EC Failed to Provide a Reasoned and Adequat@lBration

128. The EC initially argued that Articles 12.2 and 12.dre satisfied when the authority
provides the information that the authoiitself considers relevarit® As Norway pointed
out, the EC was essentially arguing that an authoan decide for itself whether its conduct

meets a WTO standard.

129. The EC now argues that the authority can intergmettapply the treaty “in the first
place”, until such time as its conduct is challeahgea WTO proceeding. At that time, a
panel will decide whether the authority met theuieed standard®® This is not a response to
Norway'’s claims. Norway has challenged the EC’slighed notice, and the Panel must

decide whether the EC’s notice is reasoned anduadieq

XI. THE EC’SIMPROPER COST ADJUSTMENTS

A. The EC’s Inclusion of Non-Recurring Costs and Opeénag Losses in the Cost of
Production

0] The Ordinary Meaning of the Term “Cost of Productio

130. The major difference between the Parties regandiagy of the contested cost
adjustments boils down to the meaning of the terast of production” in thénti-Dumping
Agreement® Norway argues that the treaty requires a demalistrelationship between
costs and production. The relevant costs are timosered to pay for resources used in the
production process to produce the like product sottie 1P*%°

131. In contrast, the EC continues to argue that aliscttsat affect a company’s
profitability are costs of productidfi’ Contrary to the wording of the treaty, the EC smk
no attempt to establish the existence of the reduielationship between costs and

production.

183EC’s FWS, para. 562.

184EC’s SWS, para. 266.

18 The meaning of the term “cost of production” ressl the dispute regarding: [[xx.xxx.xx]]'s NRC and
operating losses; [[xx.xxx.xx]]'s NRC; and [[xx.xxx]]'s and [[xx.xxx.xX]]'s investment losses. ttloes not
resolve the dispute regarding: the use of a thesg-gverage to calculate NRC; the use of a threeaeerage
to calculate finance costs; smolt cost adjustmeiots [[XX.xxX.XX]], [[XX.xxx.Xx]] and [[Xx.xxx.xX]];
[[xx.xxx.xx]]'s SG&A costs; and [[xx.xxx.xX]]'s cos of purchased salmon.

18 SeeNorway’s answer to Question 63, para. 163 ff.

187EC’s SWS, para. 213.
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132. The EC’s arguments illustrate the difficulty of dgerly broad approach. In reply to
Question 28(b), the EC quotes from U.S. GAAP tonstmat costs of production include
“losses and costs incurred as a result of Septefrthe2001 terrorist attacks®® Thus, for
the EC, the non-recurring costs (“NRC”) associatéd terrorist attacks are costs of
production under thAnti-Dumping Agreemenéven though such costs plainly do not

contribute to production. This highlights the afasty of its interpretation.

133. The EC also emphasizes the need to prevent “maatipa! of accounts by
investigated companié&’ For the EC, “manipulation” occurs when the questaire
response diverges from a company’s audited accodite EC ignores the difference
between audited financial accounts and cost reqpiti an anti-dumping investigation.
GAAP and financial accounts provide an overvievthaf financial situation of a company as
a whole™®® Under theAnti-Dumping Agreemenan authority seeks to establish the cost of
producing and selling the like product in the'1.

134. Divergences between audited accounts and costedfigtion under thénti-
Dumping Agreemerdre, therefore, to be expected and are, in faptessly envisaged in
Article 2.2.1.1 — GAAP accounts can be used sdtethe extent that they “reasonably reflect

the costs associated with the production and sdl#ie product.

135. Strikingly, the EC’s current view on divergence$ween audited accounts and
reported costs of production differs from its piasitin the farmed salmon investigation in
2003. In that investigation, on the basis of cartded costs, the EC found that Norwegian
exports were not dumped. The authority stateddhatparty argued for a positive dumping
determination becauseértain important Norwegian operators had reportesises for the
IP".*%2 The authority noted that “the reasons for comggnéporting losses may vary (e.g.
extraordinary restructuring costs, losses from $twents in other products or countrieS).
As a result, the fact alone that they were loss making durirgglthdoes not necessarily
imply that they were dumping the product concetréd

18 EC’s Answers, para. 109.

189 5ee, for exampl&EC's SWS, para. 205.

1% Norway’s Answers, para. 156.

91 Norway’s Answers, paras. 157 and 158.

192 Termination Regulation, para. 91. Exhibit NOR-5.
193 Termination Regulation, para. 91. Exhibit NOR-5.
19 Termination Regulation, para. 91. Exhibit NOR-5.
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136. Thus, the EC admitted that not all costs that afiecfits are relevant to a dumping
determination, and it explicitly referred to restiuring costs and investment losses as
examples of NRC that are irrelevant. The EC atsognized that GAAP accounts do not
necessarily provide an accurate picture of costpdgposes of dumping. It is not clear why
the EC now believes that a divergence betweenutitesl accounts and a questionnaire

reply is the result of “manipulation” by the compes

(i) The Contested Non-Recurring Costs and Operatingdsn8re Not Costs of
Production

137. The EC does not even attempt to establish theegxdstof the required relationship
between production in the IP and the contested R{Coperating losses incurred by
[[xx.xxx.xx]], [[xx.xxx.xx]] and [[xx.xxx.xx]]. **> For the EC, it suffices that these costs and

losses affectedrofitability.

138. With respect to [[xx.xxx.xx]] NRC on the closure giholt facilities, the EC asserts
that the company did not “inform[] the investigafiauthorities that the additional
depreciation cost ... concerned write-downs followting closure of smolt facilities:*
However, as the Panel itself noted in Questior[&,xxx.xx]] informed the authority
unequivocally that the additional amount in theiagdldepreciation costss'explained by
write-downs of fixed assétshe company clarified that the write-down oc&dbecause it

had “shut down 4 smolt faciliti¢sn 2003'” The EC'’s answer to the Panel’s direct question

denies what is stated on the face of [[xx.xxx.>odinments.

B. The EC Has No Justification for the Three-Year Avaging of Non-Recurring
Costs and Finance Costs

0] The EC’s Changing Justification of the Three-Yeaproach IsEx Post
Rationalization

139. Exhibit EC-37 clarifies that the EC used a threarysverage to calculate NRC for

three companie¥? and finance costs for five companté®.The EC'’s justification for using

195 SeeNorway’s FWS, paras. 815 — 939.

1% EC’s Answers, para. 128.

197 Ixx.xxx.xx]]'s Comments on the Information NotenaCosts of Production, 15 March 2005, page 3.
Emphasis added. Exhibit NOR-[[xx.xxx.xX]].

198 T xxx. xx]], [[xx.xxx.xx]] and [[xx.xxx.xx]].

199 o xoxx . xx]], [xx.xxx.xx]], [[xx.xxx.xx]], [[xx. xxx.xx]] and [[xx.xxx.xx]].
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a three-year averaging period for these costs drasnciously shifted and, for this reason

alone, lacks credibility.

140. For NRC, in the Definitive Regulation, the EC cladinto use three years as a
substitute for allocating what it then called “edrdinary costs” over the lifetime of the fixed
asset® It wrongly claimed that it had no information tire lifetime of the assets concerned,
whereas, in fact, the record included evidenceapretiation period®" The EC stated that
three years was an “appropriate” alternative pebiechuse it is the average time to grow “a

smoltto a harvestable salmoff?

141. For finance costs, the EC gave no separate exparfat the use of a three-year
period to calculate finance costs for five compani€his approach significantly inflated

costs because interest rates fell markedly duhiegoeriod concerned.

142. In these proceedings, the EC no longer arguestths¢d a three-year period as a
proxy for the useful life of fixed assets, andasmot addressed the fact that the record
included evidence on depreciation periods. Thaslternative period was needed. Also, it
no longer contends that three years is the perad moltto harvest, and instead argues
that three years is the period from eégdrarvest® This difference is important because the
period from eggs to smolt, which is an on-shorévagtin hatcheries and fresh-water cages,

can last nine to 15 months.

143. More importantly, the EC has introduced a new figstiion for three-year averaging
based on project accounting (“PA”). This reasols waver mentioned either in the published
determination or the disclosures. As a resultjriberested parties were denied an
opportunity to comment on the EC’s alleged useftd’calculate their costs, and on its
reliance on PA as a justification for three-yeagraging. This argument &x post
rationalization. For that reason alone, the Paaelreject this justification. The Panel need
not decide, therefore, whether a PA or IP approsttorrect” or “preferable”, or even
whether the EC used a PA approach.

20 pefinitive Regulation, para. 18.
21 Norway’s FWS, paras. 953 - 956.
292 Definitive Regulation, para. 18.
23EC’s FWS, paras. 617 and 692.
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(i) The EC’s Justification in the First Written SubngssWas Wrong

144. Besides constituting aex postrationalization, the EC’s reliance on PA approgch
riddled with inconsistencies, and is factually wgonn its First Written Submission, the EC
justified three-year averaging by arguing thatsiedia PA approach fatl companies and for
all cost elementsncludingfinance costé®* Thus, it said, the use of a three-year average fo
NRC was merely an extension of a universal appro&atw, the EC has changed its
argument, and admits that, flmur out of tercompanies, it dichot use the PA approach, but
rather an IP approadf® Thus, the EC acknowledges that it used an IPoagprthat it
previously described as a “manifest errf”.More importantly, the EC can no longer claim
that the three-year approach is merely a logictdresion of the approach it used for all

companies for all other cost elements.

145. Exhibit EC-37 also shows that the EC’s use of thyes averaging was not linked to
its alleged use of the PA approach. The EC clamsave used PA for six companies;
however, it used three-year averaging for eightmames. Thus, for two companies, the EC
used three-year averaging, even though it calalilzasts using an IP approa@h. This

shows that the EC’s use of three-year averagingnoaimotivated by principled

considerations relating to PA, but by its desirerieate dumping where there was none.

(i)  The EC’s Use of Three-Year Averaging Was Inconasiste

146. Exhibit EC-37 also shows that the EC used diffetkrage-year periods for different
companies. For some, 2001 to 2003 was used andthers, 2002 to 2004 was used. The
EC asserts that this is because it used the aualitsalints for the three most recent years.
For some companies, it contends that the 2004nséates were available, while for others
they were not®®

147. This is incorrect. The EC used the period 20020@3 for, among others,
[[xx.xxx.xX]] and [[xx.xxx.xx]]; in contrast, it used 2002 to 2004 for [[xx.xxX]],

[[Xx.xxx.xx]] [[xx.xxx.xX]] and [[xx.xxx.xx]]. However, for [kx.xxx.xx]] and [[Xx.xxX.xX]],

24EC's FWS, para. 700.

25 See Exhibit EC-37 and EC's Answers, paras. 142 and; 14fe four companies were [[xx.xxx.xx]],
(XX xxx.xX]], [[xx-xxx.xx]] and [[xx.Xxx.XX]].

“%® EC's FWS, para. 618. Under this approach, the @®@Rides all costs incurred in the IP for all saim
generations. The total of these costs is therdd/by the weight of fish harvested in the IP.

207 Txx.xxx.xx]] and [[xx.xxx.xx]].

28 EC’s Answers, para. 148.
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the 2004 statements were provided at the sameatsiar even before, the 2004 statements

for these four other companies:

> on 13 April 2005, prior to the provisional determuiion, FHL submitted the
2004 financial statements for, among othepss. Kxx.xx]], [[xX.xxx.xx]],
[[XX.xxx.xx]], and [[XX.XxX.Xx]]; 209

> on 27 May 2005, Kx.xxx.xx]] itself submitted its 2004 financial statement,
including a translation of the auditors’ statem@fit;

> on the same date, [[xx.xxx.xx]] submitted a draft of the 2004 accounts for
the investigated company, [[xx.xxX.xx]], and the final group-wide 2004
accounts;

> also on that date, [[xx.xxx.xx]] also submitted its financial statement for

2004, with a translation of the auditors’ statement.

148. This shows that the 2004 statements foxX.Jxx.xx]] and [[xx.xxx.xX]] were
available to the EC.

(iv)  The EC’s Description of Its Use of Project Accounntis Also Not Supported
by the Facts

149. The EC asserts that it used a PA approach forasnpanies™* Norway continues to
disagree. Norway recalls that a PA approach iredutle accumulated farming costs
incurredduring, and prior to, the IRor salmon generations harvested in the IP. The P
approach does not include any costs incurred inRHer generations harvestatter the IP.

In contrast, an IP approach includes all costsrieclin the IP for any salmon generations in
the water during that time, irrespective of thevieat date. Howeveall costs incurred prior

to the IP are excluded

150. For [[xx.xxx.xx]], the EC makes much of a letter from the compaatyrsgf that costs
were taken from the company’s “project accounspsterii ?** However, as [[xx.xxx.xx]]'s
letter shows, this means simply that the comparnaeted the submitted cost data from its
internal cost recording “system”, which is sub-did by projecté™® However, the company

extracted the costs incurradthe IPfor all salmon generations that were in the water ait th

209 Exhibit NOR-[[xx.xxx.xX]].
20 Exhibit NOR-[[xx.xxx.xX]].
ZLL oo Xx]], [ xxoxxx]], [ xxox.xx]], [[xx. xxx.xx]], [[xx.xxx.xx]] and [[xx.xxx.xx]].
2EC’s Answers, para. 55.
23 etter from [[xx.xxx.xx]] to the EC, 27 May 200page 4. Emphasis added. Exhibit NOR-[[xx.xxx.xx]]
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time [[xx.xxx.xx]] did not report any costs incurr@dor to the IP. Indeed, in the same

letter cited by the EC, [[xx.xxx.xx]] states clearl

As a consequence of the definition of #f,events, costs and sales
occurring prior to or after the IP are not part tfe investigatiorf*

151. In aletter of 30 January 2007, responding to goestasked by the Government of
Norway, [[xx.xxx.xx]] confirms that it reported ctsson an IP basis and that the EC made its
determinations on that basis, subject to cost adgists. This letter is submitted today as
Exhibit NOR-183"°

152. This was explained to the EC during verificatiomaamg others, with the slide in
Exhibit NOR-156. [[xx.xxx.xx]] confirms that ExhibNOR-156 was presented, in the
format shown in the exhibit, to the investigatonséoJanuary 2005. For the Panel's
convenience, the entire slide presentation is la¢has Exhibit NOR-184. Norway
strenuously objects to the EC’s assertion thaslide in Exhibit NOR-156 has been
tampered wittf*® The slides in Exhibits NOR-156 and EC-24 shovedént things. EC-24
is an explanation of th@uration of the salmon growth cy¢cl@hereas NOR-156 shows that
[[xx.xxx.xx]] based the COP on the costs incurnedhe IP for all salmon generations in the

water during that period.

153. For [[xx.xxx.xx]], the EC now admits that the company reported oOif? drasis.
However, the EC claims that it based its calcufata the annual accounts, which it says
“implicitly included the company’s normal projeat@unting approach’™’ Although the
EC may have verified the reported IP figures inahaual accounts, the EC never asked
[[xx.xxx.xx]] to re-state its costs on a PA basiad based its own determination on the
reported IP costs actually submitted by [[xx.xx}]xwithout adjusting them to a PA basis.

154. The EC’s alleged use of a PA approach for [[xx.xxH, [[xx.xxx.xx]] and

[[xx.xxx.xx]] is also belied by the adjustment that the congmrequested for smolt costs.

Using an IP approach, [[xx.xxx.xx]] and [[xx.xxx.}xeported smolt costs incurred in the IP

24| etter from [[xx.xxx.xx]] to the EC, 27 May 200page 4. Emphasis added. Exhibit NOR-[[xx.xxx.xx]]

215 | etter from [[xx.xxx.xx]] to Norway in response fdorway’s questions, 30 January 2007. Exhibit NOR-
183.

Z8EC's SWS, paras. 229 and 230.

ZTEC’s Answers, para. 144.
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for salmon that would be harvested after thé'fPBecause both companies were increasing
production, the smolt cost in the IP exceeded theltscost incurred to produce the salmon
harvested in the IP. Both companies, therefoemed an adjustment of smolt costs. If the
companies had reported on a PA basis, no adjustwarit have been needed because the
reported costs would have included only the adoadlt costs incurred to grow the salmon

harvested in the IP.

155. For [[xx.xxx.xX]], one of the EC’s contested adjusints also relates to smolt costs.
The EC included smolt costs incurred in the lasbhthof the IP. This smolt was not
delivered to [[xx.xxx.xx]] until after the IP anti¢ salmon was harvested much later. If the

EC had adopted a PA approach, it would not haveded this smolt cost.

156. Finally, Norway reiterates that it iot asking the Panel to rule that the EC should
have used a particular cost accounting approatie. iSGue before this Panel is the improper
use of three-year averaging to calculate non-reayand finance costs for certain
companies. Because the EC's reliance on a PA apbprig arex posjustification for the
three-year averaging, the Panel can reject the B&@isment on this basis alone. However, if
the Panel chooses to decide whether the EC useat FA Norway has shown that an IP
basis was used to calculate costs for eight ohthe companies that received an individual

margin. Thus, the use of a PA approach does stfyjuhe three-year averaging.

C. [[xx.xxx.xx]] Costs of Purchased Salmon

157. Norway claims that the EC double-counted [[xx.xx{]xn its treatment of
[[xx.xxx.xx]] costs of purchased salmon. To recHkx.xxx.xx]] entered into a toll-
processing agreement with unrelated producers Wwhér@urchased live salmon from them,
and slaughtered, packed, and re-sold that salrdmder the agreement, [[Xx.xxX.xX]]
purchase price was equal to its final re-sale gocé1OG fish. This ensured that the
unrelated producers were guaranteed all the regeiougrowing the salmon, and
[[xx.xxx.xx]] revenues as a toll processor wereitad to the slaughtering and packing

services.

158. [[xx.xxx.xx]] grosspurchase costs were [[xx.xxX.xX]], which reflectéé market
price for HOG salmon. However, as part of therageament, the gross purchase costs were

8 5eeNorway’s FWS, paras. 992 ff.
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off-set by [[xx.xxx.xX]] paid to [[xx.xxx.xx]] forthe slaughtering and packing services.

Thus, [[xx.xxx.xx]] netpurchase cost for live salmon was only [[xx.xx}]x&°

159. The EC included in [[xx.xxx.xx]] salmon producti@ost the gross purchase cost of
[[xx.xxx.xx]], instead of the net cost of [[xx.xx%x]]. In addition to the [[xx.xxx.xx]], the
EC refused to deduct [[xx.xxx.xx]] from [[xx.xxx.¥kslaughtering and packing costs. The
result is that the EC treated [[xx.xxx.xxX]] totalsts of purchasing and processing the live
salmon as [[xx.xxx.xx]], whereas [[xx.xxx.xx]] a@lcosts were [[xx.xxX.xX]] plus
[[Xx.xxx.xx]], or [[xx.xxx.xx]]. This double-counhg of [[xx.xxx.xX]] is extremely important

because, without it, [[xx.xxx.xx]] margin is bel@®ro.

160. As with so many other claims, the EC’s defencensoaing target. The EC initially
contended that the [[xx.xxx.xx]] “is agntirely new figurgenot mentioned in any reply or
submission before, not substantiated during thestigation and impossible to have been

verified”.?*° However, Norway explained at the last meeting thia was factually incorrect.

161. Now the EC argues something altogether differd@ite EC has suddenly recalled that
it “acknowledg[ed] the existence of this figure’rig the investigatioA”* However, it
contends that, at verification, it disagreed wiix[xxx.xx]] on the “nature of this figure” and
“how it should be used®? The EC also argues that, during verificationx [ioxx.xx]] could

not “provide accounting records relating to theghase of salmon” and could not “make a

distinction between the sales of own as oppos@ditchased salmorf

162. As a preliminary matter, Norway considers it na&dible that, in the First Written
Submission, the EC claimed that the [[xx.xxx.xxgswnknown, and never mentioned in the
investigation. Yet, in the Second Written Subnaissthe EC has managed to recall that it
knew of the figure all along, and even tried toifyeit. This calls into doubt the credibility of

the EC’s assertions that it tried to verify theadat

163. Although the EC’s new defense is based on allegedts at verification, it offers no

evidence to support its contention that it coultvesify the relevant figures. Under Article

219 [Ixx.xxx.xx]] minus [[xx.xxx.xx]] equals [[xx.xxxxx]]. Seeaffidavit from [[xx.xxx.xx]], Exhibit NOR-185.

See alsdNorway's FWS, paras. 1062 — 1070, for further ilieta
20EC's FWS, para. 715.
ZLEC's SWS, para. 230.
22EC's SWS, para. 230.
2B EC’s SWS, para. 230.
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6.7 of theAgreementthe EC was obliged to “make the results of [t&]fication available,

or [] provide disclosure thereof pursuant to [Ai6.9]”. It did not do so.

164. In the Definitive Disclosure, the EC stated thah@uded the full [[xx.xxx.xx]] in the
COP, and noted that this corresponded to a pragtueteight for salmon of [[xx.xxx.xx]].
The EC stated that “slaughtering services hraatebeen deductefdom the cost of
production. It has been considered that, undanabcircumstances, the total cost of the

slaughtering facility should be allocated to owndgrction.?**

165. Significantly, the EC never mentioned that it triedt failed, to verify figures relating
to the purchase of the live salmon, and its slaerginid re-sale. It did not mention that
[[xx.xxx.xx]] could not provide relevant accountimgcords and could not distinguish
between the sales of own and purchased salmoteathghe tenor of the disclosure, in
particular the precise figures mentioned, indi¢chte the EC had an accurate understanding
of the issue. On the slaughtering and packings¢ctis¢ EC did not say that it could not
verify the [[xx.xxx.xx]] paid to Sinkaberg for slghtering services. Rather, the EC stated a
decision of principldo reject the claimed deduction because it “cargid” that the
slaughtering costs should be included in the C@®Rddition to the full purchase cost. This

involved unacceptable double-counting.

166. The EC’s account of the verification is disputec@maffidavit from [[xx.xxx.xx]] in
Exhibit NOR-185. At verification, the EC asked wime company purchased and re-sold
salmon at the same price. [[xx.xxx.xX]] explairtedt the purchase price was, in fact, lower
than the sale price because it was off-set by i®{{xx.xxx.xx]] earned from the sale of its
processing activities. Upon request, [[xx.xxx.x@ipvided detailed information regarding
the relevant re-sale transactions for a two-weeloge- weeks 38 and 39 of 2004
(corresponding to 13 to 26 September 2004). Thesitigators were satisfied with the
information shown to them, and requested no furitifermation either during or after
verification concerning the purchased salmon, theghtering and packing costs, or the re-

sale of that salmoff>

224 Definitive Disclosure to [[xx.xxx.xx]], 28 Octob&005, page 2. Exhibit NOR-[[xx.xxx.xx]].
225 geeaffidavit from [[xx.xxx.xx]]. Exhibit NOR-185.See alsd[xx.xxx.xx]] letter to the Commission, Exhibit
NOR-150.
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167. Finally, Norway recalls the EC’s discriminatoryadtment of [[xx.xxx.xx]] during the
investigation. The EC refused to provide [[xx.x%q] with an Information Note on Costs of
Production in March 2005 or with a Provisional Dostire in April 2005, and it improperly
refused to calculate a provisional individual marfgir [[XX.XxXX.XX]]. [[XX.xxx.xx]],

therefore, first learned of the EC’s decision oncphased salmon in the Definitive
Disclosure?®® Thus, whereas other sampled companies were tivea opportunities to

comment on the authority’s interim findings, [[xxxxx]] was given only one.

XIl. CONCLUSION

168. Norway, also submits 10 new exhibits, from ExhiWDR-176 to Exhibit NOR-185,
together with this Opening Statement. Pursuapgta. 11 of the BCI proceduré€,Norway
requests that the Panel apply the BCI procedurpsotect the information in Exhibits NOR-
177, NOR-183 and NOR-185.

169. Mr. Chairman, members of the Panel, staff of ther&ariat, that concludes our
statement. | would like to thank you for your atten and look forward to answering your

guestions.

226 geeNorway’s FWS, paras. 1073 — 1075.
227 pdditional Working Procedures of the Panel ConrggrBusiness Confidential Information, 22 September
2006.



