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l. INTRODUCTION

1. In its First Written Submission, Norway demonstdateat the EC’s anti-dumping
duty on imports of farmed salmon from Norway sugfdom numerous WTO-
inconsistencies. At every step of the proceednogn the initiation of the investigation,
through the substantive determinations, to the dgndetermination, the EC violated its
WTO obligations. The EC also failed to respectghaedural rights of Norwegian
interested parties. In Norway’s view, the failingghe EC’s measure are so profound that
the measure is deprived of legal basis and mustithelrawn.

2. Norway'’s First Written Submission sets out its wlaiand arguments in detalil.
Norway responded to the EC’s First Written Subroissn its Opening Statement of 12
December 2006 at the First Substantive Meeting thighParties (“Opening Statement”).
Norway explained that the EC’s response is basddamnmrect interpretations of thnti-
Dumping Agreemenattempts to justify the contested measure with reasons and
evidence that are inadmissible; an inaccurateratateof the facts regarding the
investigation; and, a plea for its authority toangliscretion that would free it of multilateral
disciplines.

3. Today, Norway provides the Panel with written answe the questions posed at the
first meeting, as well as this Second Written Sigson. This submission addresses
arguments from the EC’s First Written Submissicat there not addressed in Norway’s
Opening Statement, and also counters arguments Inyaithe EC in its Opening Statement,
and Closing Statement of 13 December 2006 at tts¢ Fubstantive Meeting with the Parties
(“Closing Statement”). To avoid repetition, Norwarpvides extensive cross-references to
the arguments made in its earlier submissions mmadiay’s responses to the Panel’s

guestions.

4, Norway begins by commenting on the EC’s reply da8uary 2007 to the Panel's
guestions on the new evidence (Section 1l). Northay addresses the EC’s Opening
Statement on the standard of review (Sectionthi,product under consideration (Section
IV), the domestic industry (Section V), dumpingckexling cost adjustments (Section VI),
injury (Section VII), causation (Section V), M#8{Section IX), fixed duties (Section X),
procedural issues (Section XIl), cost adjustment®istructing normal value (Section XIlI)

and the conclusion (Section XIlI).



EC — AD Duties on Farmed Salm@S 337) Norway’s Second Written Submission
Page 2

Il SEVEN OF THE EC’SNEW EXHIBITS ARE | NADMISSIBLE AND SUPPORT | MPROPER
EX POSTRATIONALIZATIONS

5. In this Section, Norway comments on the EC’s respaf 8 January 2007 to
Question 1, in which the EC defends the seven néwbigs it has presented to the Panel.
Norway first recalls its earlier preliminary reqtefor the Panel to request a list of
documents that form part of the record of the BE@Vgstigation. Norway then provides
general comments on the EC’s answer of 8 Januamyel as detailed remarks concerning

the contested individual exhibits.

A. Norway Has Repeatedly Attempted to Avoid Being CGonfed by New Evidence
Not Contained in the Record

6. Norway has found it impossible to obtain confirroatof the contents of the record of
the contested investigation. From November 20@twdy requested the EC to confirm the
contents of that record repeatedly. The EC alwefgssed to do so. By letter of 4 August
2006, Norway outlined to the Panel the circumstarstgrounding the EC'’s failure to

disclose all non-confidential documents in the rdco

7. In Annex 3-A to its letter of 4 August 2006, Norwatyached a list of all the
documents that were included in the non-confidéngieord that Norway was allowed to
inspect during the investigatidnin Annex 3-B to that letter, Norway provided fRanel

with a list of 68 documents that Norway knows, as Ineason to believe, were submitted in

the investigation but that were missing from theore it was permitted to inspect.

8. In that same letter, Norway recalled that, durimg proceedings iBC — Tube or

Pipe the EC produced information that had not beedakgd to interested parties during the
investigation in order to justify its meastrelhe Appellate Body found that this non-
disclosure violated Articles 6.2 and 6.4. Norw#ated:

Throughout the investigation and now in this digpitthas been
Norway’s wish to avoid any doubts or misunderstagslj such as those in
EC — Tube or Pipe Norway, therefore, renews its request for
confirmation of the contents of the non-confidelntéeord through the
offices of the Panél.

! Exhibit NOR-13.

% Exhibit NOR-13.

% Norway’s Letter of 4 August 2006, para. 28, citimanel reportEC — Tube or Pipgpara. 7.306. Exhibit
NOR-13.

* Norway’s Letter of 4 August 2006, para. 30. EXHMOR-13.
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9. The Panel declined Norway'’s request. Norway nawdiitself in the same position
that Brazil did inEC — Tube or Pipeconfronted by seven new exhibits that it has negen
before. These exhibits contain information thas wat made available for interested parties
to see during the investigation, as required bycha6.4; and that was not disclosed as
essential facts under Article 6.9.

10.  Norway deeply regrets that this situation has ares®l is at a loss to see what

additional steps it could have taken to prevensthetion from arising.

11. In Norway’s view, all of the seven contested Extsibi EC-2, EC-10, EC-12, EC-13,
EC-14, EC-15, and EC-16 — must be rejected by #mePas inadmissible because they
contain information that the EC has been unabtietnonstrate was before the investigating
authority; that was not shown to interested panigder Article 6.4; that was not disclosed as
essential facts under Article 6.9; and, that is Inexe identified or mentioned in the published
determinations. Moreover, the new reasons thaE@eadvances on the basis of this new
information are also inadmissible &s postrationalizations not contained in the published

determination.

B. General Remarks on the EC’s Defense of the Sevew Mxhibits

12.  Norway now turns to provide detailed comments @anBER’s answer of 8 January
2007. Norway first makes general comments on tbs Befense of its exhibits, before

providing detailed comments on the exhibits thewesel

0] The EC cannot submit publicly available informattbat was not
demonstrably part of the record of the investigatio

13.  Norway recalls that, under Article 17.5 of tAeti-Dumping Agreemena WTO
Member may not seek to “defend its agency’s degisiothe basis of evidence not contained
in the record of the investigation.'Hence, any evidence, information or facts retincby

the EC must be discernible in the investigatiorordc This evidence must have also been
made accessible to the parties pursuant to Aieleand, if it contains essential facts, must

have been disclosed to interested parties pursoaaticle 6.9.

14. Inits answer to Question 1, the EC repeatedlyrest®at particular information was

publicly available as a way of demonstrating thatinformation was part of the

® Appellate Body Report)S — DRAMSpara. 161.
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investigation record. However public availabilitydoes notjn and of itself mean that the
information in question was submitted to, or othseagathered by, the investigating
authority. In other words, not all publicly avdila information is before an investigating

authority during an investigation.

15.  Furthermore, interested parties must also be gawveopportunity to comment on the
pertinence and accuracy of publicly available infation, and the format in which it will be
considered by the authority. Publicly availabkgistical information can be parsed,
presented and used in myriad different forms —eggped or disaggregated; a subset or the
entirety of data can be used; data can be spiitdifterent time periods; and it can be taken
in raw format, adjusted, or converted to a commemodninator. Moreover, the authority
gathering the information can simply err and us®irect data, as indeed happened in this

very investigatior.

16.  Given the choices an authority makes in selectimjusing publicly available
information, it must allow interested parties tow@access to it, under Article 6.4, in the form
that it will be considered in order for that datdoecome part of the record evidence. If the
data is “essential”, it must also be disclosed uAdgcle 6.9. The EC’s approach
emasculates the procedural rights of interestetiegarnder these provisions.

17. The EC’s view appears to be that, simply becaused®at data is [the] official

source of EU statistical information, or becauseahthority refers generally to “Eurostat
data”, all data contained in the Eurostat dataisadeemed to have been collected and
considered by the investigation record. The EGeappto take the same view with respect to
the newspaper articles in Exhibit EC-2. Thus, beeanews is publicly available, the EC
appears to believe all news was necessarily béferauthority. This is also unacceptable
because interested parties do not know which ngvespand journals EC officials read, and
which news stories must be addressed in their cortette the authority. On the EC’s view,
everything that is available on the Internet ig pathe authority’s record of the

investigation.

® EC’s response to Question 1, paras. 3, 5, 183 30.

" Norway understands that the “technical” and “deli errors surrounding import statistics of salnimom
Canada and the United States were errors madeshgvbstigating authority. SeeEC'’s First Written
Submission (“FWS”), para. 433). Another exampléhaf risks of relying upon undisclosed publicly itaale
information is given in footnote 21.
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18. The EC’s view means that vast amounts of infornmatio many different formats and
configurations, from a vast number of sources, @ainply bepresumegdautomatically to

be part of the investigation record, regardlesstoéther the investigating authority actually
considered or relied on that data. The defendifi@Wember in subsequent WTO
proceedings would be free to draw upon vast amafrsiblic data, compile and parse it in

a potentially infinite number of ways, regardledsether data in those specific configurations
and compilations was considered by the investigadinthority. This would give the
defending WTO Member endless possibilities to défémmeasures with new information

that was not before the authority.

19. Hence, where the EC wishes to justify the auth@riffetermination on the basis of
publicly availablestatistical informatiorit must demonstrate that its authority: (1) gatider
this data during the investigation in the configima now presented by the EC; (2) made that
data available to the parties pursuant to Artiél@sand 6.4; and (3), disclosed that data to
interested parties pursuant to Article 6.9 becalisd=C presents the data as an “essential”
justification to defend its measure. The sameuis tor other publicly available information,

such as the news reports in Exhibit EC-2 and atlisogeneral business knowledye.

20.  As Norway will demonstrate, a significant portiointioe data now presented by the

EC fails to satisfy these requirements.

(i) The EC cannot submit data that has been "manigilédeestablish new facts

21.  As noted in paragraph 15, the information gathénethe investigating authority may
be presented and examined in an endless varistayd. The data can be subjected to an
extremely wide range of mathematical operationsdlygregate and disaggregate the data,
and combine it with other data, in many differemtys. The authority can also conduct these
operations using models, assumptions, projectimd extrapolations. As a result of these
operations, the “facts” that are before the autfipand the conclusions to be drawn from

those “facts”, differ according to how the datpissented and manipulated.

22.  In WTO anti-dumping proceedings, the respondenbhcbpresent new facts that are
derived from a manipulation of data that was betbesauthority. In other words, a Member
cannot take the facts that were before the authatibject them to mathematical operations,

and contend that the resulting new facts were la¢$ore the authority. For example, s —

8 SeeEC's response to Question 1, para. 16.
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Softwood Lumber \Canada was not permitted to present a new “reigregnalysis” of data
drawn from the record. The panel highlighted that the new analysis weafopmed on the
basis of a series othoice$ by Canada, and these choices “may have [hadjrafsiant

impact on the conclusions drawn” from the dta.

23. The EC argues that a number of the seven new éxlaite based on facts that were
before the investigating authority. However, thet$ before the investigating authority have
been materially altered by calculations, extrapote, estimations and other mathematical
operations. Thus, as a result of these operatibadacts presented consist of new facts that
are materially different from those that were befthre authority. For instance, Exhibit EC-
10 contains “extrapolations”, and EC-12 contain®jgctions” of original data that result in
theestablishment of new faatslating to sales volumes and prices that wergretiously
known. The decisions on which extrapolations amgegtions to make, and how to divide
the data into the different categories shown inetkl@bits, are the result of choices maulat,

by the investigating authority during the investiga, but by the EC in these proceedings.
Moreover, these choices are deliberately intendedfiuence the “conclusions” to be drawn

by the Panel from the newly established facts.

24.  Other exhibits contain data that has been disagtgdgnd/or aggregated into new
categories. As a result, the facts that were ldtoe authority have been materially changed
to create new facts. For instance, EC-13 disagdesglata from the Scottish producers
guestionnaire responses by sub-dividing salesnmdtion into two newly created categories:
UK and non-UK sales. The EC, thereby, manipult#tesoriginal data, making choices on
how to present and categorize that data. In sagddihe EC alters the substance of the
original data byestablishing new factegarding UK and non-UK sales that were not
previously known. Again, the EC does so with awie influencing the “conclusions” to be
drawn by the Panel from the newly established facts

25. These new facts are inadmissible because they: ve¢ngart of the record; were
never disclosed or otherwise made available tontteeested parties; and, were not relied on

by the authority.

° panel ReportJS — Softwood Lumber, Wara. 7.40.
19 panel ReportJS — Softwood Lumber, Wara. 7.40.
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(i)  The EC cannot rely on explanations that are natddao the investigating
authority’s report

26.  Norway recalls the fundamental requirement thahaeastigating authority must
provide a reasoned and adequate explanation otl@facts on the record supports its
determination. Hence, the reasoned and adequplan@tion must be found in the report of

the investigating authority — amat in the submissions of a WTO Member.

27. As aresult, even if particular data was propedfobe the investigating authority, a
WTO Member may not advance an interpretation apda@ation of that data that was not
given by the investigating authority itself. Panlhve routinely rejected suek post
rationalizations as inadmissibfé. In this dispute, the EC advances new explanatortsie
basis of every single one of the contested exhitiesaaving aside the admissibility of the

exhibits, the new explanations are themselves inssinhe.

(iv)  The EC'’s contention that the new exhibits do nottaim “evidence” but
“explanation” is irrelevant

28. The EC repeatedly attaches importance to the liattt provided a particular exhibit
not as “evidence”, but rather as an “explanatithThe EC’s distinction is irrelevant. The
decisive question is whethparticularinformationor datarelied upon by the Either in its
submission or in an exhibit, was or was not propleéfore the investigating authority as part
of the investigation. The answer to this questioas not change depending on whether the

EC chooses to label its exhibits as “evidence’explanations”.

29.  Moreover, ironically, by labeling its exhibits asxXplanations”, rather than as
“documents ... obtained during the investigatibhthe EC confirms that the contested
exhibits support new explanations that were na¢dalpon by the investigating authority

during the investigation. As noted, sudhpostationalizations are inadmissibfé.

(v) The EC cannot rely on the conduct of the domesticgedings to justify its
failure to provide a reasoned and adequate exptamnat

1 Appellate Body Report)S — Wheat Gluterpara. 162. Panel Repoftgentina - Poultry paras. 7.284, 7.306
and 7.321. Panel Repo@uatemala — Cement, [bara. 8.48.Seealso Appellate Body Repoit)]S — CVD on
DRAMS para. 165.

12EC’s response to Question 1, para. 17 (ExhibitlB;-para. 22 (Exhibit EC-12), and para. 26 (Extit-

13).

13 EC’s response to Question 1, para. 22.

14 Appellate Body Report)S — Wheat Gluterpara. 162. Panel Repofirgentina - Poultry paras. 7.284, 7.306
and 7.321. Panel RepoBuatemala — Cement, [bara. 8.48.Seealso Appellate Body Repoit)]S — CVD on
DRAMS para. 165.
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30. Contrary to the EC’s argument in reply to Quesfigfithe obligation to provide a
reasoned and adequate explanation exists indepiyndeéthe arguments raised by interested
parties during the investigation. Under ArticleZ2, a reasoned and adequate explanation
must address “all relevant information on the miattd fact and law and reasons which have
led to the imposition of final measures”. Thesgen if no issues are raised in the
investigation the authority must still demonstrate, throughegplanation, that it complied
with the substantive requirements of thgreementin deciding to impose final measures.
This requirement ensures that Members provide fecsudt justification for imposing
measures that may exceed bound tariffs under Arti2(b) of the GATT 1994. The
Appellate Body has also clarified that a complagivlember can make claims and

arguments in WTO dispute settlement that were aised during an investigatidf.

(vi)  The EC cannot rely on administrative difficulti@sdvade its duty to provide a
reasoned and adequate explanation

31. Initsreply to Question 1, the EC argues thainitsrnal translation requirements,
which result in “acute pressure” on administratiesources! preclude the EC from
satisfying fully its obligation to provide a reasmhand adequate explanation, and from

making express references in the determinatiomtticplar facts on the recofd.

32. The EC’s argument is absurd. WTO Members maymaike domestic law, much
less mere administrative difficulties, to justifiehiches of WTO la#’ As the EC would
have it, the requirement to provide a reasonedadlequate explanation applies in different
ways to different WTO Members, depending on how yr@ficial languages a Member has
adopted. This interpretive approach is hardly stest with the requirements of théenna

Convention

15 See, for instangé&EC's response to Question 1, paras. 13 and 25.

16 Appellate Body Report)S — Lambpara. 113 (“In arguing claims in dispute settlamaWTO Membeis

not confined merely to rehearsing arguments thaé weade to the competent authorities byitlerested
partiesduring the domestic investigation, even if the WW®mber was itself an interested party in that
investigation. Likewise, panels are not obligedi¢dermine, and confirm themselves the nature aachcter of
the arguments made by the interested parties toaimpetent authorities. Arguments before nationatpetent
authorities may be influenced by, and focused lo réquirements of the national laws, regulations a
procedures.”) The Appellate Body quoted AppelBwely ReportThailand — H-Beamsara. 94, which
establishes the same principle in connection viigAnti-Dumping Agreement

" EC’s response to Question 1, para. 11.

8 EC’s response to Question 1, para. 11.

19 Appellate Body ReporBrazil — Aircraft (Article 21.5 — Canadapara. 46see, alsoAppellate Body Report,
EC - Asbestggara. 159 and Panel Repdspited States — Gasolinabove, footnote 15, paras. 6.26 and 6.28.
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33. Inany event, if the EC considers that its municipgnslation requirements are too
burdensome, it can always change them. To compbyWTO law, the EC need only
provideone language versiowith a reasoned and adequate explanationmuodtiple

language versionwith no explanation.

C. Specific Comments on the EC’s New Exhibits
() Exhibit EC-2

34.  With respect to Exhibit EC-2, the EC grounds themiagibility of the six Intrafish
articles on the fact that these articles were én“giublic domain”, and that the authority had a
subscription for the Intrafish news servi€eAs explained in paragraphs 13 to 19 above, the
fact that information is publicly available doed neake that information part of the
investigation record. The EC may have shown thailscribed to Intrafish, but it has not
shown that the entire archive of articles fromdfigh are part of the file of every
investigation into fish products conducted by tlt& EThe EC has also failed to show that the
articles in question were part of the recordhi$ investigationand were considered by the
authority as part of that decision-making process.

35. The articles in question were not shown to NorwagmNorway inspected the non-
confidential record of the investigation in Novembad December 2005. Thus, if the Panel
concludes that the articles were part of the reatel EC failed to show them to interested
parties, as required by Article 6.4. Equally, B@ now relies on these articles as essential
facts supporting its determination on the compasitif the sample. If the Panel concludes
that the articles were part of the record, the ECated Article 6.9 by failing to disclose
these articles before imposing its measure. Nomuas; for example, denied the opportunity
to inform the EC that the merger between two Noteregompanies described in one of the

articles never took placg. An authority cannot rely on everything it readshe newspapers.

36. The EC submits the Intrafish articles as the fddtaais for its conclusion that
changes in the structure of the industry permittéal exclude independent exports from the
investigatior?? Norway notes that this exhibit relates to itsrl¢hat the EC was required by

2 5eeEC's response to Question 1, para. 5.

% The merger between Fjord and Cermagq, referred émé of the Intrafish articles in Exhibit EC-2yee took
place. In fact, othgpublicly availableinformation, also contained in an Intrafish adithat predated this
investigation, showed that one of the Intrafislctes relied on by the EC had been supersedediisesuent
events. The authority’s alleged reliance on théiezaarticle was therefore wrong. Exhibit NOR-175

2 provisional Regulation, para. 15.
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Article 6.10 of theAnti-Dumping Agreemenid include independent exporters in the sample.
This claim is plainly included in the Panel’'s terofgeference, despite the EC’s arguments to

the contrary’

(i)  Exhibit EC-10

37.  Norway contests the admissibility of the aggregadistical data of 303.696.222 kg
whole fish equivalent (“WFE”) and CIF value of €2Z/602.000 that are shown in this exhibit,
and that are central to the extrapolations fronctviaither figures in the exhibit are derigéd
(referred to by the EC in paragraph 21 of its resgd. The EC’s argument that these two
figures are taken frompublic Eurostat data does not mean that these two figuees among
the information gathered by the authority during ithvestigation. Norway recalls its
arguments on publicly available data in paragrd@ht 19 above. Not all Eurostat data is
part of the record of every investigation condudigdhe EC, just as not all information on
the Internet is part of that record. The EC hasdemonstrated that these two figures were

part of the record.

38. The two figures appeaowherein the authority’s determination; they were not
contained in any documents shown to Norway; noeweey disclosed to interested parties.
They relate to onlg subsebf Norway’s exports of the like product — a subdatsen by the
EC for these proceedings; the volume figure is imoee based on eonversiorof actual
Eurostat data to a WFE basis, using conversiomfachosen by the E€. Hence, the
allegedly publicly available data has been mantedl®n the basis of a number of choices
made by the EC for purposes of this proceedingrelgher, no interested party was ever in a

position to comment on these figures.

39.  Even acceptingguod non that the two aggregate figures of 303.696.22RE and
CIF value of € 762.102.000 were properly beforeah#nority, all the other figures in EC-10

% seeNorway’s Request for the Establishment of a Pangl/DS337/2, point 4 on p. 2.

24 5eeEC’s response to Question 1, para. 21.

% The EC argues that the conversion process antbtheersion factors were never “contested by Norway”
EC'’s response to Question 1, paras. 19 and 28ctnNorway was never given the opportunity to otent on
those conversion factors nor on how these convefaictors specifically impact the figures derivedthe EC
to create EC-10.
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were not, except for the turnover figure for sardgdeoducers (which Norway assumes was

taken from questionnaire responses).

40. The volume figures in the exhibit are all basedindisclosed “extrapolations” that
involve choices by the EC — even the figuredampledoroducers is derived from a figure
for non-samplegbroducers. The turnover figures are all the sttlgéa downwards
adjustment, again chosen by the EC. The authoai$yafso made choices in selecting the
categories into which sort the data, and in aliogatlata between non-sampled producers

and non-cooperating producers.

41. The result is that the EC establishes new volundetamover figures for non-
sampled producers and non-cooperating producetrsvira not part of the record. These
calculations involve the substantial manipulatiblata on the basis of “choices [that] may
have a significant impact on the conclusions dra?#/nCase-law has made clear that the
“manipulation” of data performed by the EC is noteptable, and may not be relied on by
the Panef® Further, the EC uses this exhibit to advance me&sons in support of its
conclusions regarding the volume of dumped impoytaon-sampled companies. This is

also inadmissiblex postationalization.

42.  The data in Exhibit EC-10 was not shown to Norwdnew Norway inspected the
non-confidential record of the investigation in avber and December 2005. Thus, if the
Panel concludes that the exhibit contains inforomathat was part of the record, the EC
failed to show that information to interested pestias required by Article 6.4. Equally, the
EC now relies on this exhibit as providing esséifiiets supporting its determination of the
volume of dumped imports. If the Panel concludies the exhibit was part of the record, the
EC violated Article 6.9 by failing to disclose tfeets in the exhibit before imposing its

measure.

43.  Through this denial of due process, Norway wasek@mple, prevented from

informing the EC that the data in Exhibit EC-10 areoneous, misleading, and contradict

% Norway fails to see how the EC can assert thatahaulations process has not “ever been contésted
Norway”. (EC's response to Question 1, para. Xoyway was never given the opportunity to comnzant
these calculations, nor on the actual figures, bee& xhibit EC-10 was never presented or othermisge
available to Norway, nor any other interested paaty was not relied upon by the investigating ety

2" panel Report)S — Softwood Lumber, Wara. 7.40.

% panel ReportJS — Softwood Lumber, Wara. 7.40.
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figures provided elsewhere in the determinatiomrvidy’s comments in that regard are set

forth in detail in its response to Question 64.

(i)  Exhibit EC-12

44.  Norway has five comments on the EC’s defense ofl#ixBC-12. First, the EC
claims that Exhibit EC-12 is not “evidence”, buther “explanation (in tabular format}®.
Norway has already explained that this distincteomrelevant. It is irrelevant whether the
EC labels the exhibit as evidence or explanatiarabse what matters is whether the factual
information contained in Exhibit EC-12 was befdne authority as part of the investigation

record.

45.  Secondthe EC argues that the content of EC-12 is “elytibased on information that
was before the investigating authorif{)”. The EC explains that the total volume of imports,
as well as Nordlaks’ imports, were on the recdddwever, some of the key data in Exhibit

EC-12 involves a new manipulation of data in th@ord. For instance, figures in the lines

entitled:
. “projection Nordlaks on total imports”,
. “Import by Sample”, defined as “projection of thata established for the
investigation period”; and
. “projection Nordlaks/total non dumped”

do not appear to have been obtained directly fromo&at nor from Nordlaks’ questionnaire

response, nor do they appear in the authority’'srdehations.

46. Instead, these figures are based@omputationghat were performed by the EC to
show that its authority’s determinations would hetdifferent if extrapolations are made
excluding imports from Nordlaks. The calculatidscainvolves “choices” regarding the
nature of the extrapolation to be made. In padiciuhe EC assumed that a linear
extrapolation could be made from the level of durgpn its sample to the level of dumping
outside its sample. These choices “have a sigmfionpact on the conclusions drawn” from

the new datd" Thus, the new data are “manipulatioisif original data, and inadmissible.

29 EC’s response to Question 1, para. 22.
30 EC’s response to Question 1, para. 23.
31 panel ReportJS — Softwood Lumber, Wara. 7.40.
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47.  Third, Exhibit EC-12 purports to show the volume of deahmportsexcluding
imports from Nordlaks. The EC admits that, dutiing investigation, its authority failed to
exclude imports from Nordlaks in determining théwoe of dumped import§. Thus, the
figures in Exhibit EC-12 were not before the auitydsecause the authority admittedly never
calculated them.

48.  Fourth, the purpose of Exhibit EC-12 is now to demonstthat,had the authority
excluded Nordlakfrom the volume of dumped imports, “it would n@vie made any
(significant) difference in the injury analysi”"However, the authority performed its
analysis on the basis of data thretludedNordlaks. As a result, the very purpose of Exhibi
EC-12 is to present facts that aliferentfrom those considered by the investigating
authority. The EC is, therefore, requesting thatRanel perform @e novareview on the

basis of facts not considered, and reasons nonaddaby the investigating authority.

49.  Fifth, and finally, the information in Exhibit EC-12 waet shown to Norway when
Norway inspected the non-confidential record ofithestigation in November and
December 2005. Thus, if the Panel concludes kigagxhibit contains information that was
part of the record, the EC was failed to show thfatrmation to interested parties, as required
by Article 6.4. Equally, the EC now relies on thihibit as providing essential facts
supporting its determination of the volume of duchpaports. If the Panel concludes that
the exhibit was part of the record, the EC violaeticle 6.9 by failing to disclose the facts

in the exhibit before imposing its measure.

(v)  Exhibit EC-13

50. Norway rejects the EC’s arguments relating to ECwltich shows the UK and non-
UK sales of the EC domestic industifyirst, according to the EC, Exhibit EC-13 igdsed
on information that was before the investigatintharity”.*> However, although the new
data may belfased on data that was before the authority, the oagdata has been
transformed into a new set of facts through maaigpah by the EC. The EC has chosen to
sort the data into two novel categories it selected

32 panel Report)S — Softwood Lumber, Wara. 7.40.

3 EC’'s FWS, para. 352.

% EC’s response to Question 1, para. 24, and EC’S fysira. 352.
% EC’s response to Question 1, para. 27.
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51. Thus, whereas previously, the data showed aggregéds data (or, perhaps, EC sales
and non-EC sales), it now shows UK and non-UK saldss choice of categorization is
explicitly intended to influence the conclusionattthe Panel draws from the sales data in the
context of Norway’s arguments on the relevanceooingls sterling. A defendantin a WTO
dispute settlement proceeding cannot manipulateidahe record in this way, and thereby

establish new facts that were not previously known.

52. Secondthe EC’s argument that the authority had datareat on UK and non-UK
sales is contradicted by a statement in the PanvadiRegulation:

It has been argued that there had been an allegjed €onsumption in the
United Kingdom and that this had caused injuryn® €ommunity
producers. However, the United Kingdom market caive isolated from
the overall Community markeind the increased consumption found for
the Community market during the period considéfddnderlining
added)

53.  This statement demonstrates that the authority ddetself unable — or at least
unwilling — to isolate data relating to the UK merkalone. Nonetheless, the EC has

performed the task of isolating UK sales for pugsosf this proceeding.

54.  Third, in calculating data for non-sampled EC produdties EC ‘assume[es]that
the] share of sales outside UK is the same a®fliae UK sampled producers”; the bottom
part of Exhibit EC-13 is also entitled “Total Comnity industryestimationof sales outside
UK”. By making an “estimation” based on an “asstioy’, the EC has manipulated the
original data on the basis of choices that “hasgeyaificant impact on the conclusions
drawn” from the new dat¥.

55.  Fourth, the data in Exhibit EC-13 support @x postrationalization that the authority
never gave. Nowhere in the published determinataes the authority justify its
examination of Scottish producers’ prices in ewnnshe grounds that these producers made
“only” 72 percent of their sales in the United Kdugn. In any event, Exhibit EC-13 does not
provide any evidence, and nor has the EC suggeasisdhe Scottish producers settled their

non-UK sales — which involve sales to markets @firahe world — in Euros.

% provisional Regulation, para. 101. Exhibit NOR-9.
37 panel ReportJS — Softwood Lumber, Wara. 7.40.
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56.  Fifth, and finally, the information in Exhibit EC-13 waet shown to Norway when
Norway inspected the non-confidential record ofithestigation in November and
December 2005. Thus, if the Panel concludes kigainformation contained in the exhibit
was part of the record, the EC was failed to shmat information to interested parties, as
required by Article 6.4. Equally, the EC now rslian this exhibit as providing essential
facts supporting its examination of price trentighe Panel concludes that the exhibit was
part of the record, the EC violated Article 6.9faiing to disclose the facts in the exhibit
before imposing its measure. It is striking tliaing the investigation, the EC was either
unable or unwilling to analyze data for the UK solation. Yet, it now says that its authority
considered data organized in precisely this walyis 1 a violation of the due process

requirements in Articles 6.4 and 6.9.

(v) Exhibits EC-14 and EC-15

57. The EC explains that the purpose of Exhibits EGyid EC-15 is thecorrectionof
the technical error ... [thafost-dateshe measure at issu&’. The EC, therefore, explicitly
confirms that, at least, part of the data in thedabits is new and wasot before the
investigating authority. As a result, this datinsdmissible®

58.  Moreover, as with Exhibit EC-12, the EC is presegin analysis that is different
from the original analysis performed by the invgsting authority. The original analysis was
performed on the basis of the data before the atghthe new analysis is performed on the
basis of the “corrected” data that “post-datesnieasure at issué®. Thus, the EC is
requesting the panel to perfornd@ novoreview ofnewdata on the basis of &x post
rationalization, and conclude that the new datgsttp the same conclusion as that obtained
by the investigating authority on the basis ofeliéint data. Again, sude novareview is

inadmissible.

59.  Finally, because the new “corrected” data in EXBiBC-14 and EC-15 “post-dates
the measure at issue”, they were plainly not madédable to the parties during the

investigation, contrary to Articles 6.2 and 6.4d avere not disclosed, contrary to Article 6.9.

(vi)  Exhibit EC-16

3 EC’s response to Question 1, para. 30.
3 Appellate Body Report)S — CVD on DRAMSara. 161.
0 EC’s response to Question 1, para. 30.
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60. The EC again relies on that fact that the dataximliit EC-16 were taken from

Eurostat and, for that reason, forms part of thestigation record. Norway has explained in
paragraphs 13 to 19 that Eurostat data is notgbdine record simply because it is publicly
available. The EC essentially asks the Panelsi that because the data was in the hands of
Eurostat, it was also in the hands of the investigaauthority. However, the EC has failed

to show that this data, organized and broken dowthis way, was before the authority

during the investigation.

61. Even if the data in EC-16 were admissible, the l@xiievertheless suppos post
rationalization. The exhibit relies amport statisticio demonstrate that imports of salmon
from the United States consists mostly of wild samHowever, the investigating authority
expressly discardeidhport statisticsas a reliable source of information for that cas@n,
because “import statistics do not distinguish bemvirmed salmon and wild salmcf”.
Therefore, ironically, not only is the EC supplyimjormation and data that the investigating
authority never demonstrably relied on, it is netybn sources of information that the

authority expresslyejected

62. The data in Exhibit EC-16 was not shown to Norwdnew Norway inspected the
non-confidential record of the investigation in avber and December 2005. Thus, if the
Panel concludes that the information containethénexhibit was part of the record, the EC
failed to show that information to interested pestias required by Article 6.4. Equally, the
EC now relies on this exhibit as providing esséfigiets supporting its causation
determination. If the Panel concludes that thaleixivas part of the record, the EC violated
Article 6.9 by failing to disclose the facts in teehibit before imposing its measure. Indeed,
not only did the EC fail to disclose this new désdisclosure misleadingly rejected import
statistics as a reliable source of informationraports of wild salmon from the United

States?

D. Conclusion

63. In sum, the EC has not demonstrated that the sev@ested exhibits contain
information that was before the investigation autiga@uring the investigation. As a result,
Norway reiterates its request that the Panel exclhdse exhibits as inadmissible. Moreover,

Norway also requests that the Panel exclude thereasons that the EC advances on the

! Provisional Regulation, para. 96. Exhibit NOR-9.
“2 Provisional Regulation, para. 96. Exhibit NOR-9.
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basis of these exhibits because theyearpostrationalizations that were not given by the

authority in its published determinations.

[I. STANDARD OF REVIEW

64. Remarkably, the EC’s Opening Statement did not mclygubstantive arguments in
defense of the contested measure. Instead, theef@ed its entire statement to
emphasizing the discretion that it believes shbcfforded to its authority under Article
17.6(i) of the Anti-Dumping Agreementin particular, the EC asserted repeatedly tiat t
Panel should not interfere with the authority’sedetinations on complex factual matters,

and should not substitute its judgment for thahefauthority**

65. Inthe absence of substantive arguments to deferildived measure, the EC appears
to believe that its best chance of prevailing is thspute is to persuade the Panel not to
undertake the “critical and searching” review ttet Appellate Body requirés. However,
in making these arguments, the EC misrepresentstahneard of review in two important

respects.

A. The EC Misrepresents the Scope of Article 17.6(tle Anti-Dumping Agreement

66. Article 17.6(i) of theAnti-Dumping Agreememelates to an authoritysstablishment
of the factsand theirevaluation of those factsArticle 17.6(i) must be seen in the light of the
obligation incumbent upon the Panel not to condute novareview, nor simply to defer to
the conclusions of the national authofitylt is for the authorities, not for the Panel to
establish and evaluate the facts, and to drawdactnclusions from the facts (i.e. fact
finding and gathering evidence). However, a pamgy review whether the establishment of
the facts was proper, and whether the factual atialu was unbiased and objective. Thus,
Article 17.6(i) establishes a division of laboutween the authorities and the panel. The
authority is the “trier of facts”, but is alwayslgect to the oversight of the panel. The EC
also overlooks the fact that Article 17.6(i) mustriead together with the requirement to

make an objective assessment under Article 11eoDtBU.

3 See, for instancehe EC’s Opening Statement at the First Substamfigeting with the Panel (“Opening
Statement”), paras. 8 — 9, 12 — 13, 16, and 17.

“4 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagiya. 93, citing Appellate Body
Report,US — Lambpara. 106.

4> Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagra. 93.
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67. More importantly, the EC fails to recognize thdthaugh an authority enjoys a
certain discretion in its treatment of the fadtsnustalwaysprovidea reasoned and
adequate explanatior demonstrate that it has complied with the sariiste requirements
of theAnti-Dumping Agreemersind Article VI of the GATT 1994°

68. Norway has described the standard of review inildatparagraphs 32 to 43 of its
First Written Submission. In sum, a panel mussdiesfied that the authority adequately
explained, in the published determination itdetfy the facts on the record supported its
findings and conclusiof The Appellate Body has also held that an authaniist describe
the “evidentiary path” leading from the evidencetie “record®® to the authority’s
determinationé? If an authority fails to do so, it does not derstoate compliance with the

substantive requirements for imposition of anti-ghimy duties.

69. One reason this standard has been developednstoesthat panels are in a position
to decide whether an authority’s establishmenheffacts is unbiased and objective. In this
dispute, the EC asserts — time and time againt-tthauthority made unbiased and objective
findings. However, its published determination sloet provide the Panel with the tools to
review these unsubstantiated assertions becau&gtisgstematically fails to refer to the
facts in the record that support its determination.

70.  The EC cannot now bridge the very considerablebgdéyeen the evidence in the
record, and its findings and conclusions simplyriwoking deference. The provision of a
reasoned and adequate explanation is not a métthowe for the authority, but an
obligation.

B. The EC Misrepresents Legal Issues as Factual Issues

71.  Article 17.6(i) is limited to fact finding, and deaot extend to legal interpretations of
the covered agreements or to the legal charactenzaf the facts. The EC’s Opening
Statement not only misrepresents the standareMtéw under Article 17.6(i), it also
improperly extends that standard to legal isstessentially, the EC tries to cloak legal

findings as factual findings. There are six exasf this.

“5 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagiya. 99.

" Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagyas. 93 — 99.

“8 Seealso Norway uses the term “record” to refer totibey of information and evidence gathered by the
authority in the course of its investigatioBee alsdNorway’s reply to Question 70 on the concept of a
“record”.

9 Appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canaghara. 97.
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72.  First, on the definition of the “domestic industry”, tB€ suggests that the decision
whether a company “qualif[ies] as [a] producer[}toé like product”, and whether “filleting-
only entities should [] be included in the notidrtlee EC ‘producers’ of salmon”, is an issue
of fact that deserves deference under Article 1)7.6{o the contrary, this issue involves the
legal interpretation of the definition of “domesinclustry” in Article 4.1.

73.  Secondthe EC tries to disguise the correct interpretatf Article 6.10 as a factual
issue. In sweeping terms, the EC asserts thatuf$heof sampling is not inherently biased or
unobjective”, and it contends that its decisiofoimus only on producers — to the exclusion of
independent exporters — involved a “factual evadmt>® However, the EC ignores the core
legal failing in its determination: an authorityncet, as a matter of law, exclude an entire

category of exporters from the investigation untleicle 6.10.

74.  Third, the EC contends that its treatment of the facdfiable relating to Grieg is
permissible because its authority establishedabts fproperly” under Article 17.6(P":
Again, the EC overlooks the central legal issigeaiithority failed to comply with the legal
requirements of Article 6.8 and Annex Il when itetenined Grieg'’s filleting and finance

costs using information from a secondary sodfce.

75.  Fourth, on injury, the EC maintains that the only isssie/hether “the EC’s

evaluation was biased and/or unobjective’Again, this is wrong. The issue is whether the
EC complied with théegal requirementsf Article 3 when it ignored the price premium
enjoyed by EC producers and when it examined tioe prends affecting Scottish companies

in euros.

76.  Fifth, the EC asserts that its authority’s findings ansation are beyond reproach
because the authority acted in an unbiased andtagenanner? However, Norway's
claim concerns the EC’s failure to satisfy tbgal requiremenin Article 3.5 for an authority

to demonstrate that it properly performed the ninbaition analysis.

0 EC’s Opening Statement, para. 12.

L EC’s Opening Statement, para. 13.

*2 Surprisingly, the EC’s Opening Statement contriadioe argument in its FWS, para. 307, that theulés
regarding finance costs is not one of evidenceact; but concerns a point of law.

3 EC’s Opening Statement, para. 16.

> EC’s Opening Statement, paras. 17 and 18.
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77.  Sixth and finally, the EC asserts that most of its siljients to producer’s costs
“concerned the evaluation of facts”, and “must beepted by the Panel unless Norway can
show them to have been biased or not objectfeAgain, the EC attempts to mask a legal
issue as a question of fact. The disagreementdeetithe EC and Norway does not relate to
the establishment of the facts, for example whettieamount of a particular cost item
should be 100 NOK or 120 NOK. Instead, Norwayaral is that the EC authority relied on
an impermissible legal interpretation of Article® 2nd 2.2.1.1 in deciding that certain costs

were “costs of production” in the IP.

78.  Therefore, the EC is wrong in arguing that its autly’s findings are immune from
challenge because they all involve an evaluatiahefacts that is “subject to the standard
laid down in Article 17.6(i)>® Contrary to the impression the EC tries to creldteway’s
claims contest the authority’s determinations ahglounds that they do not meet kbgal
requirementof theAnti-Dumping Agreemerand the GATT 1994.

V. THE EC INCORRECTLY DEFINED THE PRODUCT UNDER CONSIDERATION

79.  Norway now turns to the EC’s determination of tiheduct under consideration.
Norway’'s arguments are set out in paragraphs 44 &oof its First Written Submission and

in paragraphs 17 to 42 of Norway’s Opening Statemblorway also refers to its response to
Questions 46 to 49. Below, Norway summarizes tagmrarguments, before highlighting the
key areas of disagreement between the PartiesllygiNorway highlights the inconsistent
approach now taken by the EC by pointing to aipressdispute in which the EC advanced

arguments very similar to those Norway now makes.

A. Norway’s Arguments

80. Norway’s claim is that the references tproduct, “the productunder

consideration” andthe productunder investigation” in Article 2.1, 2.6 and 6 df0the Anti-
Dumping Agreemenpand ‘a product, “the product, and “any dumped produtin Article

VI of the GATT 1994 must be interpreted as refaytio a product whose sub-parts or models
are all “like” each other. Each of these formuas shows that the drafters contemplated

that dumping determinations must be made in resgeet’ specific “product”.

5 EC’s Opening Statement, para. 23.
% EC’s Opening Statement, para. 13.
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81. This interpretation stems also from the definitadridumping” in Article 2.1 and
Article VI:1, in terms of which “dumping” involvea determination that the export price of
“a product is less than its” normal value. The reference ta product and ‘its” (i.e. that
product’y normal value is explicit textual confirmation tfan authority must compare the

prices of ‘a [specific] product in two different markets.

82. Thisis also dictated by the fact that “dumpingvatves a single, overall
determination of price discrimination. Discrimiimat can only be established through an
apples-to-apples comparison of products that ametichl or closely resembling. If non-like
products are the subject of a single comparisa@optiicome of the comparison does not

disclose the existence of price discrimination.

83.  Consistent with the usual understanding of diseration, Article 2.6 confirms that

the pricing comparison in Article 2.1 must be madéveen exported and domestic products
that are all “like”. The provision describes tHi&é product” as a product that is identical

to, or closely resemblingttie product under consideratioanThe text contains no exception
that permits an authority to include, within a $enimvestigation and a single determination,
products that are not like. Norway expressed ¢leirements of “likeness” with a diagram
in paragraph 89 of its First Written Submissionwing the horizontal and vertical “vectors”

of likeness.

84. Because the EC determined the product scope afkstigation inconsistently with
Article 2.1, it violated: (1) Articles 5.1 and Srtinitiating an investigation into an
incorrectly determined product; (2) Article 2.1adetogether with 2.6, in making its dumping
determinations into an incorrectly determined padand (3) Articles 3.1, 3.2, 3.4, 3.5 and
3.6, in making its injury determination for a domiedustry that produces an incorrectly

determined product.

B. The EC’s Arguments

85. The EC's first line of defense is that the varitersns in theAnti-Dumping
Agreementsed to refer to “the product under consideratimave no ordinary meaning.
Instead, the EC believes that a key constituemehe of “dumping” is an empty vessel that

can be filled in any way the authority wishes. Way has explained that this is untenable
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given the rules of treaty interpretation that apgplyvVTO dispute settlement. The words of
a treaty must have an ordinary meaning, and thahing shapes the rights and obligations

that Members assumed under &rgi-Dumping Agreement

86. Nonetheless, the EC agrees with Norway that a “dogigletermination establishes
the existence of pricgiscrimination It also accepts that, in order to establish theite is
discrimination, comparisons must be made betweeptices of products that are “like”.
However, for the EC, it suffices that likeness undlgicle 2.6 is established at the level of
“models of the product, and not at the level of “the puotlunder consideration”. Thus,
according to the EC, an authority can bundle angpects together for purposes of a dumping
determination, even if they do not “resemble” eatiter at alf® Taken to its extreme, the
EC’s approach would allow an authority to investgdood”, covering more than 25

chapters of the HS-system, in one single investgat

C. Likeness Must be Established For the Product as aalé

87. The interpretive issue that faces the Panel islwdnghe EC is correct that a
“dumping” determination requires solely that likeade established for models of the

product.

88.  Norway strongly disagrees that it is sufficient &r authority to ensure likeness
solely within models and respectfully refers th@@do its arguments in paragraphs 34 to 36
of its Opening Statement and to its response telFanestion 47. A failure to ensure
likeness for all models is contrary to the texAdficles 2.1 and 2.6 of th&nti-Dumping

Agreementwhich do not even mention “models” or “types”tbé product.

89.  Under Atrticle 2.1, dumping determinations are mfamdehe investigated product as a

whole:

Thus, “dumping” and “margins of dumping” can beriduo exist only at
the level of a “product”: they cannot be founcetast at the level of a
type, model, or category of a product under comatiten >°

>’ Norway’s Opening Statement, paras. 20 — 23.

8 EC’'s FWS, para. 37.

%9 Appellate Body Report)S — Zeroing (Japanpara. 151, quoting Appellate Body Reptt§ — Softwood
Lumber V (Article 21.5 — Canadg)ara. 104; Appellate Body Repdd$S — Zeroing (EG)para. 126; and
Appellate Body Report)S — Softwood Lumber, @ara. 93.
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90. Thus, even though an authority may conduct interateccomparisons for models,

the model-specific comparison results must be aggeel into a single, overall

determination. By combining all model-specificults, the investigating authority is
ultimately comparing and off-setting prices formlbdels of the product through a single,
overall comparison. ltis, therefore, not suffitiéo ensure likeness solely at the intermediate
modellevel. Likeness must ensured at the level optioeluctbecause prices are ultimately
compared at that level insingle, aggregate comparisanat provides aingle, aggregate

dumping determinatian

91.  Article 2.6 bears out this interpretation becaastates unequivocally that the like
product is “a product” that is likete product under consideratibnNothing in the text
suggests that likeness under Article 2.6 can kabbshed solely for particular sub-groups of
the product under consideration. Instead, theagityhmust assess likeness for the product in
all its forms. This, in turn, ensures that thehauity is in a position to make a single,

aggregated apples-to-apples comparison, and aeseqggregated dumping determination.

92. The EC's position that it suffices to establiskehless within models allows Members
to evade the disciplines in Article 2.4. Underttpvision, to ensure a “fair comparison”,

an authority must make detailed adjustments theurenperfect price comparabiliyithin

each model However, if likeness is not ensured for the piichs a whole, these
adjustments are rendered utterly meaningless.r Afteducting model-specific comparisons
for like products that are made perfectly comparddyl adjustment, the authority would make
a single, overall comparison and determinatiomfun-like products that are completely

different.

93. Torevert to Norway's example in its Opening Statatrof bicycles and cars, detailed
adjustments would have to be made to account fatl ghfferences between the bicycles and
cars within the respective “bicycle” and “car” mégleHowever, having obtained two model-
specific comparison results, the authority wouldsagquently be obliged to aggregate these
model-specific comparison results into a singlesrall comparison and determination for
bicycles and cars — products that are not in thstleomparable. This renders completely
inutile the fine adjustments made to ensure perfect poogarability with the respective
models. In sum, there is no point in making amusttent to account for the size of bicycle

frames, if the prices of bicycles and cars arendtely compared in a single determination.
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94. Norway has also highlighted that the EC’s apprqaaimits a Member to impose
anti-dumping duties — in excess of bound tariffgithout establishing that a particular
product is dumped. The reason is that, if thegsriaf two non-like products are compared in
a single determination, the dumping of one produay be sufficient to conclude that the

other product is also dumped, when it is not.
95. For example, in Norway'’s bicycles and cars exantple following could occur:

Table 1: Dumping determination for “Certain Vehicles”

“Certain Vehicles”

Bicycles Cars
Normal Value 100 1,000
Export Price 120 800
Model-specific Dumping Amount -20 200
Model-specific “Margin” 0% 25 %
Total Dumping Amount 180
Product-wide Margin / Duties 19.6 %
Bound Tariff 5.0 % 17.0 %

96. This example illustrates that, even when modelsuseel, the pricing comparison and
dumping determination are ultimately mddethe product as a whole even though

bicycles and cars are very different products thanot be compared. The Panel can see that
the total dumping amount (180) is the differenceveen the total normal value (1,100) and
the total export price (920). As Norway has argubed sub-division of the product into

models is merely a temporary tool to facilitatet tbierall comparison. Thus, it makes no
sense for an authority to ensure likeness merelyinvine respective models because

ultimately a single, overall comparison is made.

97.  Further, in the overall comparison and determimatiothe example, bicycles are not
dumped, but cars are. However, by combining th@eenon-like products into a single

determination, the authority secures an affirmativenping determination for bicycles.
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Furthermore, because of the high level of dumpingaes, and the much higher price of this
product, the importing Member can impose dumpintiedwf 19.6 percent on the non-

dumped product, bicycles, far in excess of the daanff for that product of 5 percent.

98. However, it is contrary to Articles 2.1 and 2.6daArticle VI:1, to group together
non-like products. Under these provisions, théed#int models that are subject to a single

dumping determination must all be “like”.

D. The EC Advanced Similar Arguments in the US — St&glfeguards Dispute to
Those Norway Now Makes

99. The EC's interpretative approach is fundamentallydals with its arguments on the
same issue ikS — Steel Safeguardédn that dispute, the EC advanced similar argusen
those Norway now makes. Specifically, the EC adghat an investigating authority may
not group together two products “that are not dikenor directly competitive”. For

instance, the EC stated:

Reading the term “such product” in Article 2.1 béAgreement on
Safeguardgontextually with the phrase “domestic industrgtthroduces
like or directly competitive products”, mandateattthe imported product
may under no circumstances be defined so as tddpnoducts that are
not even like or directly competitivgemphasis added)

[T]he bundle of domestically produced articles may contain products
that are not even like or directly competitive wéthch othef?

100. The EC further argued:

[The required analysis] cannot, however, be unélertaif imported (and
domestic) products may be “bundled” in a way that¢omponents of the
imported product bundle are not even like or dlgecbmpetitive with all
the components of the domestic product bufitlieemphasis added)

101. The EC, therefore, claimed that the “product” scopa safeguards investigation is
subject to multilateral disciplines, and that theestigating authority cannot group two
products together that are not even like or diyembimpetitive with all components of the

domestic product. As textual basis for those amus) the EC relied on the ternes “

89 EC’s Second Written Submissionlits — Steel Safeguardsara. 137. (Available at
http://trade.ec.europa.eu/doclib/docs/2003/novertraeioc 114421 .pjif
1 EC’s Second Written Submissionlts — Steel Safeguardsaras. 130-131.
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product, “such productand “domestic industry that produdéee ... productsin the
Agreement on Safeguardgerms that are very similar to those that Norwedigs on in the

Anti-Dumping Agreement

102. Furthermore, inUS — Steel Safeguardtie EC warned the panel against the
possibility of manipulation of safeguards’ deterations if an investigating authority were

given the discretion to define the “product” atlwil

[A] safeguard measure must relate agpfoduct” and be based on a
determination thatsuchproduct is being imported into its territory in
such increased quantities and under such condiéi®ihg cause or threaten
to cause serious injury to the domestic industay pfroducesike or

directly competitive products It is not admissible to create a broad
bundle of “product concerned” or “subject merchaedin order to obtain
protection for one product that is not being impdrin increased
guantities by virtue of the fact that another preidyrouped together with
the first is being imported in increased quantifiegemphasis added)

If investigating authorities were entirely freeltondle products as they
wish, they could impute increases in imports teadpct that has not
increased?

103. The EC’s argument that authorities “could imputaré@ases in imports to a product
that has not increased” is very similar to Norwagfgument in the present case as set forth in
Table 1: if investigating authority were free tankle non-like products together in the
“product under consideration”, it could impute dungpof one product (cars) to a product

that is not being dumped (bicycles).

104. Finally, inUS — Steel Safeguardse EC illustrated its arguments by means of a
graph, which Norway reproduces hé&teThis graph bears a striking resemblance to the
graph presented by Norway in paragraph 89 of iist MVritten Submission, showing the

“vectors of likeness”.

82 EC’s Second Written Submissionlits — Steel Safeguardsara. 90. (Available at
http://trade.ec.europa.eu/doclib/docs/2003/novefiiaeloc_114421.pjlf

3 EC’s Second Written Submissionlits — Steel Safeguardsara. 118. (Available at
http://trade.ec.europa.eu/doclib/docs/2003/novefiaeioc_114421.pdf)

4 EC’s Second Written Submissionlits — Steel Safeguardsara. 133. (Available at
http://trade.ec.europa.eu/doclib/docs/2003/noveftraeioc114421.pdf)
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105. In sum, like Norway, the EC argued that an autiiaduld not lump together non-

like product for purposes of a single determinatidlorway is at a loss to understand why, in
the Anti-Dumping Agreementhe EC believes that there are no disciplinetherproduct
scope of the investigation, when it believes that¢ are such disciplines in the context of
another WTO trade remedy agreement.

V. THE EC INCORRECTLY DEFINED THE DOMESTIC |NDUSTRY
A. Norway’s Arguments

106. Norway now turns to the EC’s definition of the datie industry. Norway’s
arguments have been fully canvassed in its Firstt&drSubmission and in its Opening
Statement® Norway also refers to its response to Question® %2 and 73. Norway’s

claims on this point can be summarized as follows:

. The EC includeanly 15 complainants the domestic industry. Under
Article 4.1, the domestic industry cannot be coadiio producers from a
particular sector or segment of the industry, esfigche complainants.

. The EC exclude&C fillet producerdrom the scope of the domestic industry.
In contrast to the salmon growing industry with muscule production of
18,000 tons, the filleting industry produces “se¥drundred thousand tons”.
There is, therefore, a profound mismatch betweerptbduct scope and the
scope of the domestic industry that is contrariricle 4.1.

. Without adequate explanation, the EC also exclsibedther categories of
EC salmon produceirom the scope of the domestic industryNorway
disputes that an authority can exclude entire caiteg from the domestic
industry under Article 4.1.

. The EC failed to explain how it excludemfganic salmon productiofrom its
analysis. Producers of organic salmon, which s gfathe like product, must
be included in the domestic industry under Arti¢lé.

. The EC violated Article 5.4 in initiating the int@gtion and Article 3.1 in
making an injury determination on the basis of mndstic industry that is
determined inconsistently with the definition intiale 4.1.

. The EC examined certain injury factors only witBgect to a sample of five
domestic producers. Article 3 does not permit dargf the domestic
industry for purposes of the injury determination.

% Norway’s FWS, paras. 177 — 283; Norway's OpenitajeSnent, paras. 43 — 68.
% SeeNorway’s FWS, para. 225.
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B. The EC’s Arguments
107. The EC’s defence so far can be summarized as feilow
. Article 4.1 contains only a definition, and doe$ mopose an obligation to
define the domestic industry in a particular manner
. The EC was entitled to exclude categories of domesbducers, and define
the 15 complainantas the domestic industry, as long as these 15
complainants represent a “major proportion” of detieeproducers.
. The EC fillet producers are not “producers” butdiistrial users” of the like

product. Furthermore, including fillet producemshe domestic industry
results in double counting.

. Including the EC fillet producers would deprive theottish Salmon Growers
of an effective remedy, as they could forever blanig anti-dumping
proceeding’

. The use of sampling is permitted by Article 3.

C. The EC’s Definition of the “Domestic Industry” is WO-inconsistent

108. Norway has fully addressed the EC’s argumentssi®jtening Statemefi.
Specifically, Norway noted that, contrary to the’&€ontention, WTO case-law
demonstrates that Article 4.1 imposes an obligadiothe investigating authority to
determine the “domestic industry” consistently witle definition in that provisioff,

109. In its Opening Statement, Norway explained thaichet4.1 does not permit an
authority to define the domestic industry solelylas 15 complainants, even if they represent
a “major proportion” of domestic producéfs Nor does it permit the exclusion of entire
categories of producer, other than related parfldge definition of the “domestic industry”
includes all producers, or at the least, a majopertion of them, on an equal footing. For
the reasons stated fully in earlier submissiores ctimtext in Articles 3 and 5 supports the
view that, under Article 4.1, an authority cannloéy-pick particular sectors or segments
for inclusion in the industry, to the exclusionatif others. By failing to define the domestic
industry consistently with Article 4.1, the EC \atéd Articles 3.1 and 5.4.

7 EC’s Closing Statement, page 1.

® Norway’s Opening Statement, paras. 43 — 68.
% Norway’s Opening Statement, paras. 45 — 47.
" Norway’s Opening Statement, paras. 48 — 55.
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110. Norway’s answers to Questions 50 and 73 also réfigt&C’s arguments regarding
the alleged problems of double counting if salmoowgrs and fillet producers are both

included in the EC domestic industry. Norway rkctie key elements of its response:

> First, the EC’s entire “double-counting” argumengeispostrationalization
that was never addressed in the published detetiorinalhe Panel can reject
the EC’s argument on that basis aldfe.

> Secongany practical difficulties arising from combiniogstream and
downstreanproducersresult from the EC’s own decision to bundle upstre
and downstrearproductstogether as a single product.

> Third, any double counting arises only with respeciltet$ produced from
salmon grown by the EC domestic industry, thasadely with respect to a
part of 18,000 tonnes WFE. However, the filletindustry produced “several
hundred thousand tonnes” of salmon fillétsThus, the vast majority of EC
fillet production is derived from inputs sourcedrr producers that are not
part of the EC industry, as defined by the EC. ddable counting arises with
respect to salmon supplied companies that arearbbpthe EC domestic
industry. In response to Questions 50 and 73, Epitvas provided the Panel
with the information it possesses on the origithaft salmon.

> Fourth, in response to Questions 50 and 73, Norway hesepted a number
of ways in which the authority can easily address@erceived problem of
double-counting, without improperly excluding artiensegment of the
domestic industry from the analysis.

111. Below, Norway provides additional arguments ontliE) exclusion of EC fillet

producers and (2) the EC’s improper use of sampfiraq injury determination.

0] EC fillet producers

112. Norway disagrees with the EC’s argument that thdill€fing undertakings can be
considered as not being “producers”, but rathen@sstrialusersof the like domestic

product. Under Article 4.1, the scope of the damesdustry is driven by the scope of the
like product. Any party that produces any of fitke products is necessarily a member of the

domestic industry.

" Appellate Body Report)S — Wheat Gluterpara. 162. Panel Repofirgentina - Poultry paras. 7.284, 7.306
and 7.321. Panel RepoBuatemala — Cement, [bara. 8.48.Seealso Appellate Body Repoit)]S — CVD on
DRAMS para. 165.

2 etter from Syndicat Saumon et Truite Fumés toffie 26 May 2005. Exhibit NOR-17. Unofficial
translation from French original.
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113. The EC suggests that if a fillet producer usekaproduct (whole/HOG fish) as an
input, the fillet producer is excluded from the destic industry® This is absurd. As the
Appellate Body held itdS — Lamba producer is included in the domestic indusegduse
of its production that is, itsoutputand not its input producfé. The fact that a producer’s

input product is also part of the like producttigerefore, irrelevant.

114. The EC’s suggestion that whole/HOG fish and fillets the same product is also
nonsense. The two products are producediftgrentindustries usinglifferentproduction
methods; they hawdifferentphysical characteristics anddferentend uses; consumers
perceive thendifferently, they commanderydifferentprices in the marketplace (see the

EC’s MIPs); and they are subjectdifferentregulatory treatment (e.g. tariff classification).

115. The EC’s argument that fillet producers are meteders” within the meaning of
Article 6.12 is also wrong. An industrial “uses’a company that uses or consumes the like
product,withoutproducing a like product. No amount of sophistay obfuscate this rather

obvious point.

116. The EC also overstates the importance of Articl2 6which is merely a procedural
provision that gives users a right to comment. ti@nEC'’s interpretation, a procedural
provision trumps the substantive obligations iniéet4.1. In Norway’s view, such
procedural rules cannot be used to alter the satxstaf WTO obligations.

117. The EC has also suggested that including filletdpoers in the domestic industry
would create insurmountable practical difficultscause of double-counting of like
products produced by EC growers that are subseguearsformed into fillets by EC

filleters. Norway has addressed this issue fullyeisponse to Questions 50 and 73. Norway
has explained in detail how the investigating atith@ould easily accommodate concerns

regarding double-counting in its analysis.

118. Finally, in its Closing Statement, the EC contentled it must exclude EC fillet

producers from the investigation because other{tieeScottish salmon growers in this case

BEC’'s FWS, paras. 70 and 71.
" pppellate Body Report)S — Lambpara. 84.
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[would have] had no effective remedynce the EC filleting-only firms could forever tho

any anti-dumping proceeditig®

119. In this astonishing statement, the EC leaves tri@atypretation to one side, and lays
bare the true motivation for its exclusion of Efefiproducers from the investigatidiilet
producers would have opposed — indeed “blockedie-initiation of an anti-dumping
proceeding It is difficult to conceive of a more blatantraigsion that the investigating
authority acted in a biased manner, with protecsiantent. The EC states openly that the
starting premise for the investigation was thatedfective remedy”, i.e. protection, would be
granted to EC salmon growers. The scope of theedomindustry was then tailored to
ensure protection for one segment of the domestigstry (growers) through tlkeliberate
exclusion of the opposing views of another, lagggment (filleters) of the allegedly same

domestic industry.

(i) Sampling of the domestic industry for purposesefihjury determination

120. Norway has set forth its view on sampling of thenéstic industry for purposes of

the injury determination in paragraphs 272 to 28itsdrirst Written Submission and
paragraphs 65 to 68 of its Opening Statement. Hypm@iso refers the Panel to its response to
Questions 51 and 52.

121. Norway reiterates that permitting the use of sangpin an injury analysis is contrary
to the rules of treaty interpretation of tdéenna Convention\Where an agreement expressly
regulates, in two distinct situatioiswhenandhow an authority may sample, silence on the

use of sampling imanothersituation means that samplingiigt permitted in that situation.

122. The EC and China, in addition, invoke alleged pcatreasons necessitating the use
of sampling’’ However, the drafters were well aware of thesetiral considerations
because they allowed sampling under footnote 13 wine domestic industry is
“exceptionally fragmented”. The drafters nonetbksldecided not to include any sampling
rule in Article 3. Once the authorities have deflrthe domestic industry (be it each and
every domestic producer or those of them whoseymtazh accounts for a major proportion)
the authorities must seek information from eachearety one of them that forms the

S EC’s Closing Statement, p. 1.
5 Namely, Article 6.10 and footnote 13.
""SeeEC'’s Closing Statement, p. 2 and China’s Openiage®hent, paras. 2 — 5.
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domestic industry. These are not unknown entéresthey are within the jurisdiction of the
investigating authorities. The practical diffiagak raised by the EC and China may be

addressed through the provisions relating to “bdstmation available”, if need be.

123. Even assuminthat sampling were permitted under ArticleqBdd nor), such
sampling must follow the rules under footnote’d3This is the sole provision in the
Agreementhat addresses sampling of the domestic indudthe EC did not respect the
rules in footnote 13 governinghenandhow sampling of the domestic industry can be

undertaken.

124. Furthermore, any sample must permit the authasitgonduct an “objective

examination” based on “positive evidence”. Thef&iled to respect those requirements
because the EC’s sample comprises solely a subdet complainants that are the most
likely to be in an unhealthy economic conditiorhus, the EC’s sample makes an injury
finding more likely, thereby “favour[ing] the intests of [a particular] interested party or

group of interested partie$®.

VI. THE EC'sDUMPING DETERMINATIONS ARE FLAWED

A. The EC’s Selection of the Sample of Norwegian Pragus Violated Article 6.10 of
the Anti-Dumping Agreement

0] Norway’s arguments

125. Norway’s arguments on the EC’s selection of a sarfgal the dumping
determinations are set out in Norway’s First Writ&ubmissioff, Norway’s Opening
Statemert, and Norway’s response to Questions 53 and 544rnd 79. To recall, Norway

argues that the EC violated Article 6.10 because it

. Included only 3 out of the 10 largest exporters pratiucers in its sample.
The sample therefore does not account for the éiirgercentage of the
volume of exports that can reasonably be invesdjat

. Excluded from the scope of investigation all indegient exporters, even
though they account for the majority of exportsrrblorway.

8 See alsdNorway’s Opening Statement, para. 280.

9 Appellate Body Report)S — Hot-Rolled Stegpara. 193.
8 Norway’s FWS, paras. 284 to 331.

8 Norway’s Opening Statement, paras. 69 to 77.
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. Excluded from its producers-only sample two prodsic8almar and Bremnes,
that accounted for thé®3and 7" largest export volumes to the EC during the
IP.
(i) EC’s arguments
126. In its defence, the EC has argued that:
. Article 6.10 of theAnti-Dumping Agreememtoes not require the authorities to

investigate exporters as well as producers. ldstéaAnti-Dumping
Agreemenhas a “preference” for making dumping determimnegitor
producers rather than for exporters and, therefdi@ys the authority to
exclude exporters from the investigation.

. The EC was justified in not including Salmar an@ines in its sample
because of the consultation process between thenB@he Norwegian
industry association FHL.

127. Norway rebutted the EC’s arguments in paragraphe 70 of its Opening Statement,

and provides additional arguments below.

(i)  The case-law confirms that the “or” in the firshnce of Article 6.10 is
conjunctive

128. The EC argues that the “or” in the first sententcarticle 6.10 is disjunctivé® Thus,

it says, an authority is not, “as a rule”, requitedalculate a margin for all known producers
andexporters. Instead, the authority can chooseadtude all exporters from an
investigation and, instead, calculate margins fodpcers only. Norway continues to assert

that the “or” in Article 6.10 i€onjunctiveand refers the Panel to its answer to Question 76.

129. Existing case law contradicts the EC’s interpretabf Article 6.10, and supports
Norway’s argument that the word “or” in Article 6.1s to be reactonjunctively’® The

Panel inKorea — Papeclarified that:

... Article 6.10 mentions “exportersind “producers” of the subject
product and requires that an individual margin dlewatedfor each of
them®*

82EC’'s FWS, paras. 142 to 143.

8 Norway also respectfully refers the Panel to: Noy\w Opening Statement, para. 73; Norway's FWSagar
309 to 315; and Norway'’s response to Panel Quesiidrand 76.

8 panel ReportKorea —Paperpara. 7.157.See, alsoAppellate Body Report)S — Hot-Rolled Stegbara.
118; Appellate Body ReportS — Corrosion-Resistant Steel Sunset Revanote 186; Appellate Body
Report,US — Zeroing (ECpara. 129; Appellate Body Repdfexico - Ricepara. 216; Appellate Body
Report,US — Softwood Lumber, Ybotnote 158; and Panel Repdviexico —Riceparas. 7.182 and 7.183.
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130. The EC has put forward alleged practical problemas ¢ould arise, should the
authority determine dumping margins for both prasand exporters. Norway disagrees

that such practical problems exist and refers #meePto its response to Question 77.

131. Moreover, the EC’s approach to Article 6.10 hascaeatable consequences as a
matter of due process. By excluding an entiregmateof interested parties — exporters —
from the investigation, the EC deprive those congmaf the right to be given an individual
dumping margin under Article 6.10 and of the rightlefend their interests under Article 6.2.
The EC effectively condemns the excluded companidise “all others” rate, without any
opportunity whatsoever for them to obtain an indinal dumping margin.

(iv)  TheAnti-Dumping Agreemeimtoes not express a preference for producers

132. The EC wrongly contends that tAati-Dumping Agreememxpresses a preference
for anti-dumping determinations to be made for picas, rather than for exporters. Norway
has addressed this argument in paragraphs 70dbi&®0pening Statement, and also refers
the Panel also to its detailed responses to Pamett@ns 75, 77 and 78. The Appellate
Body'’s findings last week ilS — Zeroing (Japamglso contradict the EC’s view that the
Anti-Dumping Agreemergixpresses a preference for determining dumpingrimfucers, and

permits the exclusion of exporters:

under theAnti-Dumping Agreementiumping determinations relate to the
exporter and both “dumping” and “margins of dumping” relab the
pricing behaviour of thexporter®®

133. For the reasons that Norway has statedAtite Dumping Agreememtoes not
express a preference for any particular categoopofpanies, but rather places them on an
equal footing. The first sentence of Article 6r&quires that a margin be determined for all
known producerandexporters. Further, the sampling options undeisgtond sentence of
Article 6.10 also do not prefer producers to exgart The first option refers generally to
“interested parties”, while the second option fasuen examining the largest possible
volume of exports from the exporting country, wiihanentioning producers or exporters.
Every company, be it a producer or exporter, hascaral right to an individual dumping
margin, and both categories of companies are, fivexeeligible to be included in a sample
under Article 6.10.

8 Appelate Body Report)S — Zeroing (Japanpara. 165.
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(v) The exclusion of Salmar and Bremnes

134. With respect to the non-inclusion of Salmar andni@res in the sample, the EC seeks
justification for its action in the consultationggess between itself and FHL that preceded
the composition of the sample. The EC arguesRHatdid not bring relevant facts about
Salmar to the EC’s attentithand that Bremnes was left out of the sample becBHi. had
not proposed Bremné$. In the EC’s view, the “largest percentage ofithkime of exports
that can reasonably be investigatettpends on the particular circumstances of the
consultation process under Article 6.10.1.

135. Norway submits that the EC’s view is wrong, anerethe Panel to paragraph 77 of
its Opening Statement and to Norway’s responseuson 53. For the reasons stated in
Norway’s response to Panel Question 53, a merebjtitive consultation process in which
the authority holds the power of decision cannbéve the authority of its substantive

obligation to include the largest percentage otina of exports in the sample.

136. The EC’s factual description of the consultatioagass in this investigation is wrong.
The EC'’s claim that FHL never drew Salmar to thésEitention is false as demonstrated
even by the EC’s own Exhibit EC®*3. The EC also relies on the fact that Salmar reploal

its sales as “sold on the domestic market”; trsgh@ EC would have it, means that the EC
did not have the requisite information to includgngar in the sample. Yet, similar
circumstances did not prevent the EC from includdlagdlaks and Sinkaberg, which had also
reported zero exports in their sampling fdthand even Stolt Seafarm, whibad not
submitted any sampling form at alhd was not among the companies proposed forsiaciu
by FHL*®

137. Further, the facts contradict the EC’s suggestian it strove to accommodate FHL'’s
preferences for the composition of the sample. HGenever accommodated any of FHL's

preferences for the sample.For instance, FHL consistently sought the indnf

8 EC’s FWS, paras. 189 - 190.

87EC’s FWS, para. 191.

8 SeeNorway’s FWS, para 324¢e, alsoparas. 323 and 325 of Norway’s FWS; Exhibits EGid BOR-47;
and Norway's Opening Statement, para. 76.

8 Nordlaks and Sinkaberg-HanseBeeNorway’s response to Panel Question 79, and tmpkiag forms of
Nordlaks and Sinkaberg-Hansen in Exhibit NOR-38.

% SeeExhibit EC-4.

L FHL’s proposals for the sample were based onaheping criteria that the EC had used in previous
investigations concerning salmo8ee, for exampl&ouncil Regulation (EC) No. 930/2003 of 26 May20
terminating the anti-dumping and anti-subsidy peatieg on imports of farmed Atlantic salmon origingtin
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independent exporters in the EC'’s saniplget the EC never acceded to this request. FHL
consistently asked the EC to include Salmar irstimaple, yet the EC ignored this request.

In fact, the EC never modified its first samplegwsal?® The EC suggests that FHL agreed
to eight of the producers in the EC’s sample. alet,fFHL was willing to compromise,
provided that the EC included at least two indepahéxporters in the sample. Because the
EC refused to do so, FHL's alleged agreement lap3éere was, therefore, no agreement on

any element of the composition of the sanifle.

B. The EC Violated Articles 2.2 and 2.2.1 of the Amumping Agreement by Failing
to Determine that Below Cost Sales Were Made at@sithat Did Not Permit the
Recovery of Costs within a Reasonable Period of &im

(1) Norway’s arguments

138. Norway has provided detailed observations on tis¢-@overy test in response to
Questions 55, 80 to 83. Norway’s arguments und#acla 2.2.1 are also set out in
paragraphs 332 to 371 of its First Written Subroissind in paragraphs 78 to 80 of its

Opening Statement.

139. The essence of Norway’'s argumenffiist, that the EC did not make the
“determination” required by Article 2.2.1 to thdesdt that below-cost sales were made at
prices that did not provide for cost recovery withireasonable period of time. A
determination must be set forth explicitly. Howeuwbae EC nowhere even mentioned a cost-
recovery test. Nor has the EC pointed out initstVritten Submission where or how it
conducted a cost recovery teStecongdeven assuming the EC could make an implicit
determination for cost recovery, the EC did notlppest that would correctly test for cost

recovery.

(i) The EC’s arguments

140. The EC has not attempted to demonstrate that ieraagl determination on cost

recovery. Instead, in its First Written Submissittre EC devotes much energy to defending

Norway and the anti-dumping proceeding concerrmmgairts of farmed Atlantic salmon originating in &hi
and the Faeroe Islands, at para. 38. Exhibit NOR-5

%2 SeeNorway's FWS, para. 298; Exhibit EC-4; and Exh¥DR-47.

93 Comparethe EC's initial proposal of a sample to FHL bytéeiof 22 November 2004, Exhibit NOR-39, with
the sample as finally selected, paragraph (7)(bhe@Provisional Regulation, Exhibit NOR-9. Theras not a
single change in the sample, despite the intergeleiter from FHL to the EC of 24 November 2004hibit
NOR-47.

% See, for instange._etter and Memorandum from FHL to EC Commissjsera 3.1. Exhibit NOR-48.
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claims that Norway never made. Specifically, guaes that it made determinations relating
to the first and second conditions in Article 2,2tat is, that below cost sales were made (1)
within an extended period and (2) in substanti@mjiies. It notes that its test for substantial
guantities is the same as the test in footnote Substantial quantities. However, these
arguments do not address the EC'’s failure to maketermination for the separate condition

in Article 2.2.1 relating to cost recovery.

(i)  The EC has not rebutted Norway’s arguments

141. The word “determine” in Article 2.2.1 requires @asoned conclusion on the basis of
information gathered as part of a process of rederation and examinatior’®. However,

the EC’s rejection of below-cost sales does nohewention the term “cost recovery” or the
“reasonable period” over which costs were asse$aetss make a determination in that
regard. The EC has also not asserted that it maglédetermination” regarding the
reasonable period for cost recovery, implicit drestvise. On this basis alone, the Panel
must find that the EC has violated Article 2.2.1.

142. Even if an implicit determination of cost-recovevgre permitted, the EC’s
comparison of prices and weighted average cost mlotesatisfy the cost recovery testirst,
the EC did not conduct the test provided in th@sdcsentence of Article 2.2.1. That
sentence sets forth specific circumstances in wtosh recovery is deemed to occur. The
second sentence applies when (“if”) an authoritgeines that prices “are below per unit
costsat the time of salfe The EC didnot establish that the prices of sales rejected under
Article 2.2.1 were below cost “at the time of salén authority cannot skip this part of the

test under the second sentence.

143. Secondeven if the EC had determined under the secameisee that costs were not
recovered either at the time of sale or over th@i®d nom, a producer’s prices may still
recover costs within a reasonable period. Theskastence of Article 2.2.1 does not establish
anexhaustiveest for determining whether below-cost prices/ate for the recovery of costs
within a reasonable period. It merely describes situationn which an authority must
conclude that priceallow for cost recovery in a reasonable period.

%Appellate Body Report)S — Zeroing (Japanpara. 182, quoting Appellate Body Reptt§ — Oil Country
Tubular Goods Sunset Revigpara. 283.
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144. Norway refers the Panel to its response to Ques8@rand 83, where Norway
explains why the “reasonable period of time” canm®equated with the IP, and must be
established taking into account the “normal commépractice” of a particular industry.
Norway also outlines specific criteria that theastigating authority could take into account
in determining the duration of the reasonable pkobtime and how the authority can

conduct its cost recovery test.

145. In this dispute, the EC failed to make any deteatiom of the duration of the
reasonable period. Thus, it did not determineceithat the reasonable period equaled the IP
or that it was longer than the IP. Absent sucktamhination, the EC failed to comply with
Article 2.2.1.

C. The EC Violated Article 2.2.2 by Improperly Rejenti Actual Sales Data
Because of the Low Volume of Sales

146. Norway’s arguments under Article 2.2.2 are setioyiaragraphs 372 to 398 of its
First Written Submission, paragraphs 81 to 900pening Statement, and in its response
to Questions 56 and 57, and 84 and 85. Specifiddbrway argues that the EC improperly
rejected actual profits and selling, general, athdiaistrative (“SG&A”) data when
constructing normal value on the basis that themel of the sales at issue was too low.
There are two ways in which the EC rejected sadesiise of the low sales volumiéirst,

the EC rejected domestic sales data if the domsskss volume was less than 5 percent of
export sales either for the product as a whol®oafparticular modelSecondthe EC

rejected domestic sales data if the volume of fable sales was less than 10 percent of total

domestic sales by product model.

0] Rejection of domestic sales under the 5 perceméseptative sales test

147. The EC rejected all domestic sales data from tboee@panies on the basis that those
companies’ overall domestic sales were less thaer&ent of their export salé$.Moreover,

for four other companies, the EC rejected the s#fleemé’ or al’® models because the 5
percent threshold was not met on a model-spedsisb Norway’s arguments on this point
can be found in paragraphs 384 to 398 of its Mifstten Submission, in paragraphs 81 to 90
of the Opening Statement, and in reply to Ques3n

% provisional Regulation, para. 29. Exhibit NOR-9.
O xxxxx.xx]], [[xx.xxx.xx]], [xx.xxx.xx]], and [[xx.xxx.xx]. SeeNorway’s response to Panel Question 84.
% [[xx.xxx.xx]] SeeNorway’s response to Panel Question 84.
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148. In determining amounts for SG&A costs and for gyfArticle 2.2.2 allows the
authority to disregard data solely from sales #ratnot in the ordinary course of trade. As
the panel and Appellate Body held&€ — Tube or Pipe Fittingshe text of Article 2.2.2

does not permit data to be rejected on the bagtsedbw sales volume.

149. The EC effectively requests the Panel to disregadireverse the findings EC —
Tube or Pipe Fittings The EC puts forward a convoluted argument basealleged
economic effects of including low-volume sales.wdwer, inEC — Tube or Pipe Fittings
the EC itselfexplained the economic rationale for permitting éxclusion of low-volume
sales under Article 2.2, but including those lowvoe sales under Article 2.2.2. The EC
has not offered any good reason why its explanati®C — Tube or Pipe Fittings no
longer valid. For reasons of security and predititg, Norway requests the Panel to
reaffirm the clear and unambiguous findings ofpthael and the Appellate Body HC —

Tube or Pipe Fittings

(i) Rejection of domestic sales under the 10 percafit@ble sales test

150. Norway claims that the EC’s 10 percent test ismaproper means of establishing that
sales are made in the ordinary course of traderedall, under this test, the EC discards
profitable sales of a particular model when thadessrepresent less than 10 percent of total
sales for that model. In other words, when los&intpsales represent more than 90 percent
of total sales, the EC discards all sales, inclggirofitable sales, on the basis that no sales

are in the ordinary course of trade.

151. The EC applied the 10 percent test in two circuntsta. First, on the basis of this
test, the EC decided to discard domestic salespfar at least three (and possibly four)
companies and, instead, resorted to constructedaimalue under Article 2.2. Second

when constructing normal value, the EC again used.© percent test to discard actual sales
data for these same companies to determine theaplel amount for SG&A costs and

profit.

152. Inits responses to Question 57, Norway has exgtbin detail why the EC’s 10
percent is an impermissible test for determiningtlibr sales are in the ordinary course of

trade. According to the Appellate Body, an auttyamust decide whether sales are made in

99 [[xx.xxx.xx]] with respect to thirteen models, fxxx.xx]] for one model, [[xx.xxx.xx]] for one maa, and
possibly also for one or more models for [[xx.xx{]x SeeNorway'’s reply to Question 84.
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the ordinary course of trade by examining whethertérms and conditions of a particular

sale correspond to “normal’ commercial practice’the marketplac&?

153. Under the 10 percent test, the EC rejects a protusefitable sales solely because
of the relative volume of that same producer’'sHdosking sales. However, the profitable
sales could well all be in the ordinary courserafle in comparison with “normal’
commercial practice” in the marketplace. In assgsshether profitable sales conform to
“normal’ commercial practice”, it is irrelevantdha portion — even a large portion — of a
producer’s sales are not in the ordinary courdeante. Under Article 2.2, there is no low
volume threshold for sales in the ordinary courfsieamle. If there are any such sales, an
authority must use the prices of those sales tera@he normal value, and it has no right to

construct normal value.

154. By applying the 10 percent, the EC improperly eseld domestic sales data by
reason of the price and volume of the loss-makaigss In so doing, the EC acted
inconsistently with Article 2.2 because, for thenganies affected by this test, the EC was
not permitted to construct normal value for the eleadtoncerned. The EC also violated
Article 2.2.2 because, once it had decided to cooshormal value, it used the 10 percent
test again to discard actual profit data. Norwhgrefore, requests that the Panel find that
the EC acted inconsistently with Articles 2.2 an2.2.

D. The EC Violated Article 6.8 and Annex Il of the AnDumping Agreement in its
Use of Facts Available to Determine Normal Value IFGrieg

155. The EC violated Article 6.8 and Annex Il of tAati-Dumping Agreemei its use of
facts available to determine filleting and finamosts in constructing normal value for Grieg.
Norway'’s detailed arguments are contained in paggs 399 to 457 of its First Written
Submission and in paragraphs 91 to 100 of its Oue8tatement. Norway’s answers to

Questions 58 and 86 also address this issue.

156. To recall, Norway argues that the EC rejected mfatron that it was not entitled to
reject under paragraph 3 of Annex II; and failediatice the procedural steps required by
paragraph 6 of Annex Il before resorting to fastailable. The information that the EC used
was prejudicial to Grieg’s interests. Moreoveg BC's reasons for rejecting Grieg’s

information were that it could not be verified, ewdough the reason for this was the EC’s

190 Appellate Body Report)S — Hot-Rolled Stegpara. 140.
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own failure to send a deficiency notice in advaoteerification. The EC’s defence rests
mainly on the contention that, with respect to Grie EC did not actually use “facts
available” within the meaning of Article 6.8 of thati-Dumping Agreemenit® Therefore,

according to the EC, the “special rules of Anné&db not apply:*?

157. Norway has responded to this argument in paragraphd3 and 99 of its Opening
Statement. The EC is fundamentally mistaken imiaggthat it did not use facts available
with respect to Grieg. Thenti-Dumping Agreememtistinguishes betweegsrimary source
information obtained from the investigated compasglf andsecondarysource information
obtained from another source. Secondary souroemation is referred to as “facts
available” or “best information available”. The ECknowledges that it did not use the
information supplied by Grieg, but argues thatidt mot use facts available. The EC thereby
asks the Panel to endorse a novel third categanfaimation that is not provided for in the

Anti-Dumping Agreement

158. However, if an authority could resort to secondsoyrce information without
respecting the rules in Article 6.8 and Annexmnlestigated parties would be deprived of the
protection that is afforded to them, by these miowvis, when an authority wishes to resort to
secondary source information. For this reasonEths interpretation must be rejected.

159. The EC also contends that, with respect to GriBlgting costs, it satisfied the
requirements of Annex 11(3) and Annex II(B} A key element of the EC'’s argument is the
unsubstantiated assertion that Grieg was inforanatly of deficiencies in its questionnaire
response during the verification vi§it. However, theAnti-Dumping Agreememtoes not
permitoral deficiency notices. Furthermore, even if thid o@ice were sufficientquod
non), the EC was required by Annex II(6) to give Greeyeasonable period” to provide
“further explanations”. Instead, the EC expecter@to responimmediatelyat

verification. This is not aeasonableperiod for response. In fact, following the fivatitten

deficiency noticé® Grieg responded within the very reasonable pesfazshe week®

W1EC’s FWS, paras. 290 and 307 — 308.

192 EC's Opening Statement, para. 13.

18 EC’s FWS, para. 291 — 303. Norway has rebutted=®’s arguments in paragraphs 94 to 97 of its ®en
Statement.

14 EC's FWS, para. 301.

195 Information Note to Grieg Seafood on Cost of Puaiidmn, 8 March 2005. Exhibit NOR 55.

1% Grieg Seafood’s Comments to the Commission orrtieemation Note on Cost of Production, 16 March
2005. Exhibit NOR-56.
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160. That information was rejected by the EC becaubkadtnot been verified on the spot
during the visit in early January, two months eaurliThe EC expressly states that it would
only have accepted the information had it beengmtes! during the on-the-spot verification,
and that it would never have contemplated a seeimitd®” With this statement the EC
effectively deprives any company of its due procegss under Annex Il, as no deficiency
letters were sent out between the submission afjtlestionnaire responses and the

verification visits, but only much later.

E. The EC’s Treatment of Non-Sampled Companies Viotafeticles 6.8 and
9.4 of the Anti-Dumping Agreement

0] Norway'’s arguments

161. With respect to non-sampled companies, Norway hedenalaims under Articles 6.8
and 9.4 of thé\nti-Dumping AgreementNorway has canvassed this issue in paragraghs 45
to 493 of its First Written Submission, paragraf@% to 106 of its Opening Statement, and
in response to Questions 59 to 60 and 87 to 8@ EXh violated Article 9.4 because it:

. incorrectly calculated the “all others” rate;

. failed to exclude Grieg's margin from the calcuatiof the “all others” rate,
even though it was based on facts available; and

. assigned to the allegedly non-cooperating, non-gaampoducers a “residual
margin” of 20.9 percent, which exceeds the maximueighted average
margin under Article 9.4.

162. Under Article 6.8, Norway reaffirms its claim tithe EC improperly applied facts

available with respect to non-sampled companies.

(i) The EC’s arguments

163. The EC expressly acknowledged that it incorrecdlligulated the weighted average
dumping margirt®® However, it says that this error is irrelevandenArticle 9.4 because

the authority’s determinations of the weighted agerdumping margin (for cooperating non-
sampled companies) and the residual rate (for mopa&rating non-sampled companies) are
without practical or legal effect. The EC argueastt because it did not impoad valorem

duties, but rather minimum import prices (MIPs)tiéle 9.4 is not relevant to its error. The

W7EC's FWS, paras. 295 and 296.
18 EC’s FWS, para. 312.
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EC also argues that it was not obliged to excluded® margin from the calculation of the

all others rate, because it did not use facts abial

164. The EC has argued that, “when facts available bae® invoked in order to
determine a dumping margin”, Article 6.8 does nutlg if the dumping duty is not set
according to this margitt? The EC argues that, in any event, it compliedhwitticle 6.8

because it provided a notice of initiation to knosampanies and to industry associations.

(i)  The EC has not rebutted Norway’s arguments

165. Norway has addressed the EC’s arguments in patagdji to 106 of its Opening
Statement’® Norway argues that the EC is incorrect in assgtiat the authority’s
dumping determination for non-sampled companieei®id of legal effect. Under Article
9.4, thead valorentall others” rate cannot exceed the weighted ayeiE the dumping
margins determined for the sampled producers apdreers™*! In the contested measure,
the EC set the level of the fixed duty for all canges, including non-examined companies,
by reference to the weighted average margin of dogweferred to in Article 9.4(i). Thus,
even on the EC’s logic, this determinatisrof legal effect under Article 9.4(i) because it is
the basis for fixed anti-dumping duties thawe actually beemmposed.

166. With respect to Article 6.8, the EC again seeksvade the failings of its authority by
arguing that they are without effect. In fact, Ef@ made dumping determinations for the
non-cooperating, non-sampled companies using &etiable*? Article 6.8 must,
therefore, apply.

167. Norway rejects the EC’s argument that it compliethwrticle 6.8 because it
published a notice of initiation in the Officialulmal and sent that notice to known
companies and to industry associatibrisNeither the publication of the Notice of Initiarti

in the Official Journal nor the provision of thadfie to industry associations constitutes the
notice required by Article 6.8 and Annex Il. Inghespect, Norway respectfully refers the

Panel to its detailed response to Question 88.

19EC's FWS, para. 322.

10 Norway’s Opening Statement, paras. 101 — 106.

1 pefinitive Regulation, para. 136. Exhibit NOR-11.

12 The EC consistently refers to the calculated dmgpilue for non-cooperating, non-sampled compaases
“dumping margin” or “margin”. Provisional Regulati, para. 40 and Definitive Regulation, para. Bhibits
NOR-9 and NOR-11.

13 Norway’s Opening Statement, paras. 105 — 106.
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168. Similar toMexico — Ricesixty-seven of the companies that are subjetttdaesidual
rate received no notification, at all, from the EGntrary to Annex I1(1}** The EC not only
failed to provide any notice of initiation to thosempanies, it also failed to inform them of
the information that was missing (Annex 11(6))ditl not give them a chance to provide
further explanations in a reasonable period (Anh@yY; and, it did not state how the alleged
non-cooperation hindered the investigation (Artiel8). The EC, therefore, did not comply
with Article 6.8 and Annex II.

169. Moreover, the allegedly “non-cooperating” companirefact offered their full
cooperation to the Commission during the invesiogat On 2 June 2005, at the request of
FHL, the investigating authority held a meetinghntite supposedly “non-cooperating”
companies?®® At that meeting, representatives of the compagkgdained their situation to
the authority and offered to cooperate fully in ifneestigation:® Thus, many months before
the definitive determination, the EC knew that maagnpanies it had previously labeled as
non-cooperating had not received the Notice ofdtidn and were, in fact, willing to
cooperate fully in the investigation. However, B@ continued to treat these companies as

non-cooperating, without ever specifying the natfrthe alleged non-cooperation.

VIl. THE EC’'SINJURY DETERMINATION VIOLATED ARTICLE 3 OF THE ANTI-DUMPING
AGREEMENT

170. Norway challenges the EC'’s injury determinationhree respects.

. First, the EC violated Articles 3.1, 3.2 and 3.5 becausailed to determine
correctly the volume of dumped impoftem Norway.

. Secongdthe EC violated Articles 3.1, 3.2 and 3.5 becaudal not adequately
examine the existence of price undercuttiygNorwegian Exports.

. Third, the EC failed_objectivelyto examine _price trendsffecting EC
producers, contrary to Articles 3.1 and 3.4 of Améi-Dumping Agreement

171. Norway’s arguments are set forth in paragraphstd®¥3 of its First Written
Submission and in paragraphs 107 to 132 of its (geBtatement. Norway also refers to its
response to Questions 64 to 66. Norway reaffirinbi@ claims and arguments set forth

therein.

114 SeeExhibit NOR-152. This list was provided by FHLttee Commission on 9 May 2005.
115 etter from FHL to the Commission of 4 May 20053p Exhibit NOR-152.
1% Memorandum from FHL to the Commission, paras.9%and 17. Exhibit NOR-153.
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A. The EC Violated Articles 3.1, 3.2 and 3.5 of thetABumping Agreement in its
Examination of the Volume of Dumped Imports

172. Norway’s first claim on injury is that the EC incectly determined the volume of
dumped imports. Norway set out its views in paapbs 495 to 526 of its First Written
Submission and in paragraphs 107 to 118 of its (dgeBtatement. Norway also refers to its

response to Question 64.

173. First, the EC treatedll imports from Norway as dumped, although it hadeixad
dumping for a sample of Norwegian producers that&8 says accounted for just 30 percent
of imports**’ In fact, the EC’s dumping determination pertait@¢list 25.5 percent of
exports from Norway® The EC also simply assumed that a sample contaiiclusively
producerspermitted it to draw conclusions regarding dumgg@xporters Although the

EC assumed that all independent exporters were ishgmip steadfastly refused to include

any of them in the investigatiorsecondthe EC treated all imports from Norway as dumped,

even though it found that one sampled producerduasping atde minimidevels.

174. In rebuttal, the EC argues that the Appellate BRdport InEC — Bed Linen (Article
21.5 — India)permits it to conclude that all imports from namgled companies were
dumped. However, as Norway explained in its Opg&tatement, the EC misreads that
report. In fact, where the second sampling opsamsed, the Appellate Body cautioned that
evidence from the sample could be used as just pemt of the positive evidence” regarding
the volume of dumped imports from non-sampled cargsa'® Thus, in this investigation,

the scope for extrapolation was limited by the nieecdditional “positive” evidence.

175. Inreply to Question 64, Norway has outlined thgety of evidence that an authority
could rely on as additional positive evidence. ldoer, the EC’s determination neither
identifies additional positive evidence supportitsgconclusion on the volume of dumped
imports nor provides any explanation relating tohsavidence. The published determination

merely assumes that all imports from non-sampledpamies were dumped, but nowhere

U EC's FWS, para. 340.

18 Table on “Quantity of Sales That Were Found todCBenped”. These volume figures are taken the EC’s
company-specific definitive disclosures. Exhibit RQ74.

119 Appellate Body ReporEC — Bed Linen (Article 21.5 — Indjg)ara. 138.
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sets out any reasoning or evidence to supporgggtmptiort?° The EC, therefore, failed to

satisfy the requirements of Article 3.

176. In its First Written Submission, the EC tried tibthe gap in its published
determination. It submitted Exhibit EC-10, whitlsays provides evidence that non-sampled
companies are dumping. Norway addresses this iexihlily in its reply to Question 64 and
also in Section Il above on inadmissible evidengghibit EC-10 is inadmissible because it
contains facts that were not before the authofifpreover, the explanations based on this
exhibit are also inadmissibéx postrationalization. The data in Exhibit EC-10 aremesly
defective — in reply to Question 64, Norway hadinetl seven separate flaws that undermine
this exhibit. The exhibit does not, therefore,ytle positive evidence that all imports from

non-sampled companies were dumping.

177. Atthe first meeting, the EC also stated that uttharity had relied of... factual
information gathered from the investigated compani@dditionally it also had, for example,
Eurostat data’*** However, the EC failed to indicate what “factirdbrmation” and “data”

it had in mind. This enigmatic statement in a pameeting certainly does not amount to a

reasoned and adequate explanation provided inlesbeat determination.

178. Further, the EC has failed to explain why a dumatermination pertaining to
producersaccounting for just one quarter of exports permitsclusions to be drawn about
the pricing behaviour of independaxportersthat account for the majority of exports. The
extrapolation that the EC made from sampled praducethe different segment of
independent exporters is not supported by othetipegvidencé®’, and does not fulfill the

requirements set forth by the Appellate Body invpyes cases.

179. Regarding Nordlaks, the EC was not entitled toudelNordlaks’ imports in the
volume of dumped imports. The EC admits thatilethto exclude imports relating to
Nordlaks from the volume of dumped imports. Howeiteargues that the exclusion of
Nordlaks “... would not have made any (signifidadifference in the injury analysi$?® The
EC’s arguments are, yet again, based on new ewdartexhibit EC-12 that is

120 seeNorway’s FWS, paras. 497 to 499.

12LEC’s Opening Statement, para. 15.

122 seeNorway’s answer to Question 64 regarding the sesmenature of such “other evidence”. Importantly,
no such evidence was considered by the EC in #sis.c

1ZEC’s FWS, para. 352. Emphasis added.
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inadmissible?** The EC’s argument is also not contained in tHelipied determination and

is, thereforeex postrationalization that cannot justify the EC’s camsibn in the measure.

180. Leaving aside its inadmissibility, this new eviderand argument confirms the
exclusion of Nordlaks would have hadmeimpact on the injury analysis, the question is the
significance of that impact. In such a case, imcaimbent upon the investigating authority to
account for the differences in volume and explamimpact in its published determination.
The EC did no such thing, and the Panel cannotdiraovareview of that impact analysis

for the EC now.

181. Finally, the EC was also obliged to take accourntheffact that Nordlaks was not
dumping in its determination of the volume of dumhp@ports from non-sampled producers.

It failed to do so.

182. The Panel must, therefore, find that the EC vidlaeicles 3.1, 3.2 and 3.5 of the
Anti-Dumping Agreemeint its examination of the volume of dumped imports.

B. The EC Violated Articles 3.1, 3.2 and 3.5 of thethRBumping Agreement in its
Examination of Price Undercutting

183. Norway’s arguments are set forth in paragraphsté6552 of its First Written
Submission and in paragraphs 119 to 123 of its dpeBtatement. Norway reaffirms all

claims and arguments set forth therein.

184. Norway has explained in its First Written Submisdibat the EC ignored the fact that
EC salmon products generally enjoy a price premiuthe marketplace of 12 percent — a
price premium recognized by the EC on numeroussiaoa including in its Definitive
Disclosure and First Written Submissin. Taking into account this price premium, there

was no price undercutting.

185. The EC reply is that it took account of the pricepium in examining thajury
margin (and the level of the MIP), babtin the context of price undercutting in tingury
determinationt?® Thus, the EC accepted the relevance of the priemium for price
comparability in one instance relating to injuryt lgnored this factor in another instance

relating to injury. The EC’s vain attempts to eiplaway the relevance of this price

124 Seeparas. 44 to 49 above.
15 EC's FWS, paras. 358 — 359.
16 EC’s FWS, para. 360.
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premium for its price undercutting analysis haverbeffectively rebutted by Norway in its
Opening Statement, and Norway has nothing furthedtd*?’
186. In conclusion, the EC violated Articles 3.1, 3.21&h5 of theAnti-Dumping

Agreemenin its examination of price undercutting.

C. The EC Violated Articles 3.1 and 3.4 of the Anti-Dyping Agreement Because It
Failed to Evaluate Objectively Price Trends Affeaty EC Producers.

187. Norway’s claim is set out, in detail, in paragraph8 to 572 of its First Written
Submission and in paragraphs 124 to 132 of its dgeBtatement. Norway’s reply to

Question 65 also addresses this issue.

188. In the injury determination, the EC examined cerfaancial indicators, including
price trends, for a sample of just five Scottismpanies. In so doing, the EC found that the

companies’ sales prices declined%gercentwhen measured in euros.

189. Norway claims that the material currency for examurthe financial performance of
these companies is pounds sterling, and not eubasing the period considered, the euro
appreciated against the pound by almost ex&ctigrcent Thus, from the perspective of the
examined companierp price declinaffected their financial performance because of the

movement in the value of the currencies.

190. Norway has, in its Opening Statement, reiteratedrtiportance of measuring the
financial performance of the sampled Scottish camgsin pounds sterling, the currency
used by these companies. This is particularly i@md when evaluating the impact of price
developments on the state of domestic producetbeasse of a different currency can give a
different price trend caused solely because of ma&rgs in exchange rates — which is what
happened in the present case.

191. The EC argues that the authority can examine fiahiralicators in any currency,
provided that it consistently uses the same cuytentis is wrong both as a matter or law
and as a matter of fact. To satisfy the requirdmenArticles 3.1 and 3.4, the Appellate
Body has stated that the evidence examined by thiofly must be “material”, “relevant and

127 Norway’s Opening Statement, paras. 119 — 123.
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pertinent to the issue to be decidétf.In this case, the material evidence for examirtiveg

trend in Scottish companies’ sales prices is ttheielopment in pounds sterling.

192. Itis not sufficient for an authority to treat tharious elements of its analysis
consistently in terms of the currency, as the E€®@s'*® This may be illustrated by data

from this investigation regarding sales pricestso$ production and profitability°
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193. The top two graphs show that it makes a materfidreénce to an authority’s
examination of sales prices and costs whether flaesers are examined in pounds sterling
or euros. As these two graphs show, the evolutidhe data regarding prices and costs is
quite different in the two currencies. In pountiglgg, prices were essentiattpnstant

during the period considered, starting and enduegperiod at £1.88. In contrast, castse
sharply. However, in euros, prices fell from €3.03 to&7Z.and the Scottish producers costs
appearto haverisen only slightlyand, in fact, they even seem to have fallen ifdketwo
years of the period. A domestic producer’s busireasnot simultaneously be experiencing
the trend lines in both currencies. An authoritystn therefore, conduct an examination of
these factors in the currency that is materiah®financial performance of the domestic
producers. If need be, an authority must makesadijents to its examination to take account

of the impact of currency movements on its exanonat

128 Appellate Body ReporMexico — Ricgpara. 165.
129EC's FWS, para. 374.
130 seeNorway’s FWS, para. 582.
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194. Further, although profitability is the same in bothrencies, the forces that generate
the profit trend are quite different depending updrether prices and costs are analyzed in
pounds sterling or euros. In pounds sterling céngse of the sharp drop in profitability is
seen to be the sustained and considerable risests, avith prices constant. In euros, the
decline in profitability appears to be driven mgdil the fall in prices. Norway has

addressed this argument further in reply to Que<im

195. Atthe very least, if the EC wished to use eurapiaposes of its analysis, it was
required to explain how changes in the relativeiesal(appreciation/depreciation) of euros
and sterling affected the financial performancéhefindustry. In this investigation, even
though FHL explained the significance of currenayvements to the EC, the EC did not

address this issue.

196. The Panel must, therefore, find that the EC vidlaeticles 3.1 and 3.4 of th&nti-
Dumping Agreemeni its examination of price trends affecting ECquroers.

VIlIl. THE EC VIOLATED ARTICLES 3.1AND 3.50F THE ANTI-DUMPING AGREEMENT IN
CONCLUDING THAT DUMPED IMPORTS CAUSED MATERIAL INJURY TO THE EC
DOMESTIC |NDUSTRY

197. Norway claims that the EC violated Articles 3.1 &8 of theAnti-Dumping
Agreementn its determination that “there is a causal logtween the dumped imports and
the material injury suffered by the Community intlys*** Norway claims that the EC
failed to ensure that injury caused by factors othan dumped imports was not improperly
attributed to dumped imports. Specifically, Norvaagues that the EC failed to conduct a
proper assessment of the injury caused to the damedustry by two factors other than

dumped imports:
. increases in the EC industry’s costs of productand,

. imports of salmon from the U.S. and Canada.

198. Norway’s claim is set out in paragraphs 591 to 6Rthe First Written Submission

and in paragraphs 137 to 142 of the Opening Stateme

131 provisional Regulation, para. 110, confirmed ia Befinitive Regulation, para. 99. Exhibits NORu&d
NOR-11.
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A. Increased Costs of Production

199. According to the evidence in the record of the stigation, the costs of production of
the sampled Scottish companies increased sha#jlthe same time, prices in pounds
sterling remained constant. As a result, the eed costs were an important factor causing
injury to the domestic injury. Indeed, if costdh#ot increased, the sampled Scottish
companies would have remained profitable. Evemides and costs are measured in euros,
the increased costs were an important cause ofinporway has illustrated this point
graphically in reply to Question 65. Norway’s ditd arguments on this issue are set forth
in paragraphs 578 to 590 of its First Written Sutsin and paragraphs 133 to 136 of its

Opening Statement.

200. Inits Opening Statement, the EC contended thaP#resl should adopt a deferential
approach to this issue: “[i]t is not for the Parstll] less for Norway, to reach alternative
conclusions and claim that the EC was thereforeng/t&** The difficulty for the EC is that,
with respect to the impact of the increase in ¢dltre is no conclusion to which the Panel

can defer because the EC simply ignored this factor

201. Itis an established fact that the costs of thepdathScottish companies rose sharply
from 2001 to 2002, and remained at that high léwelughout the period considertd. FHL
explained the significance of this factor to the @@ing the investigatio®* In violation of
Article 3.5, the EC failed to undertake any evahabf this factor. The EC hatb
discretionto ignore this factor because Article 3ggjuiresto examine any known factor that

was simultaneously causing injury to the domestiustry.

B. Imports of Salmon from Canada and the United States

202. Norway refers the Panel to the more detailed argiisnia paragraphs 591 to 622 of
its First Written Submission and paragraphs 134 of its Opening Statement.

203. The EC concluded that salmon imports from Canadafaa United States consist
mostly of wild salmon that, it found, does not catgpwith farmed salmon. However, the
EC fails to disclose any facts in support of theseclusions, far less set forth “an evidentiary

path” leading from the evidence in the record sadiéterminations. As stated by the

132 EC’s Opening Statement, para. 17.
133EC’s FWS, para 413Seealso the graphs in para. 192 above.
134 Norway’s FWS, paras. 582 — 583.
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Appellate Body, a reasoned and adequate explarfagioot one where the conclusion does

not even refer to the facts that may support thatlkusion”*

204. The provision of an explanation is not a mattedistretion for the EC. Itis a
requirement that must be satisfied in order to dgmjith the substantive requirements of
Articles 3.1 and 3.5. In the absence of an expianathere is no valid determination under

these provisions.

IX. THE MIP s iIMPOSED BY THE EC VIOLATE ARTICLE VI:2 oF THE GATT 1994AND
ARTICLE 9 OF THE ANTI-DUMPING AGREEMENT

205. Norway makes three claims against the EC’s MIPs:

. First, the EC’s MIPs exceed the normal values determioethe investigated
producers. This is a violation of Article VI:2 die GATT 1994 and Article
9.2 of theAnti-Dumping Agreement

. Second the MIPs exceed the weighted average normal valfiethe
individually examined producers, which is the mapim limit for non-
sampled companies This is a violation of Article VI:2 and Articl8.4(ii) of
the Anti-Dumping Agreement

. Third, the amount of duties imposed on individually exsd producers is
not limited by the margin of dumping for those pwodrs. This is inconsistent
with Article VI:2 of the GATT 1994, and Articles B.and 9.3 of théAnti-
Dumping Agreement

A. The EC’s MIPs Exceed Normal Value

206. Norway arguments are set forth, in detail, in peapgs 591 to 622 of its First Written
Submission and paragraphs 137 to 142 of its Opestiaggment, as well as in its replies to
Questions 67 to 69 and 90 to 91.

207. Norway and the EC agrE8that any MIPs imposed may not exceed the indiidua
determined normal values, or the weighted averagaal value in respect of non-sampled

companies. Norway has addressed the legal badisisgosition in reply to Question 90.

208. The EC has refused to provide calculations showhegelationship between the

MIPs and normal value. However, Norway has prayiegeidence to demonstrate that the

135 Appellate Body Report)S — Steel Safeguardsara. 326.

136 The EC refers to a normal value “adjusted ... td@Community frontier level”. (EC’s FWS para. 463
the extent that the EC is suggesting that the lahKIPs is normal valuplus some additional amoyritiorway
disagrees. The EC is unable to point to any teatt @authorizes a Member to increase the prospetfeeence
price beyond normal value, which provides the thoés of fair pricing in Article 2.1 and Article VL.
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EC’s MIPs exceed the individually determined nornvelles, and also the weighted average
normal value. Table 9 in Norway’s First WrittentBuission demonstrates that the MIPs
exceed the relevant individuabrmal valuesn 38 out of 42 examined instances (7
companies and 6 product bundles). Moreover, thes\ixceed theeighted average normal
valuesfor all six product bundles. Norway has therefor@dea prima faciecase that the

EC’s MIPs exceed individual and weighted averagenabvalues and are, therefore, in
violation of Articles 9.2, 9.4 and VI:2.

209. As set forth in Norway's Opening Statemé&Htthe EC has made no attempt,
whatsoever, to refute Norway’s carefully substaatiacalculations. The EC’s only response
is the bald assertion that Norway is “wrong”, witth@roviding any supporting reasons, facts

or figures'*® This plainly does not amount to a rebuttal.

210. Norway also claims that the EC acted inconsistenitly Article 9.2 by calculating
the MIPs using a three year average exchangeaatnwert the constructed normal values
from Norwegian kroner to euros. Norway has addme$kis claim in reply to Question 69,

including providing an illustrative example.

211. In sum, normal value serves as the ceiling for B lfkkcause, based on the
determinations in the investigations, this pricekadhe dividing line between “fair” and
“unfair”, pricing. However, by relying on histoatexchange rates, the EC has overstated by
5.2 percent the normal value that was determinemglthe investigation. Thus, the EC’s
MIPs overstate the “fair” price for Norway’s exp®dnd, in so doing, provide its domestic
industry with additional, unwarranted protection.

B. The EC’s MIPs Are Not Limited by the Individual Ma@ins of Dumping

212. Norway also claims that the EC may not impose Wégianti-dumping duties, using
MIPs, in excess of thiedividual dumping marginsletermined for sampled companies. By
so doing, the EC violates Articles 9.1, 9.2, 9.d amticle VI:2 of the GATT 1994. These
provisions impose an express textual requiremelimiothe amount of duties imposed to the
margin of dumping. Thus, following an investigati@nd prior to any review, the level of
the duties imposed cannot exceed the margin datedhn the investigation. The EC’s

measure violates these requirement because itisema mechanism to limit the amount of

137 Norway’s Opening Statement, paras. 144 — 148.
138 EC’s FWS, para. 496.
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duties initially imposed to the dumping margin. rivay’s arguments are set out in detail in
paragraphs 658 to 667 of Norway's First Written @igsion and paragraphs 149 to 156 of

its Opening Statement. Norway also addressessgug in its answer to Question 68.

213. The EC's defense appears to be that, when varthilties are imposed, the margin of
dumping doesiot operate as a ceiling on the duties initially imguhs Thus, the duties could
exceed the margin by far. The EC does not atteéongeconcile this position with the text of

the Agreement

214. For the EC, this interpretation is acceptable bsedumporters” can always seek a
refund under Article 9.3.2° However, this ignores an important reason whyesudre

limited to the margin of dumping. Because duties/rexceed the bound tariffs under Article
[1:2(b) of the GATT 1994, the multilateral discipés in Article 9 and Article VI:2 limit the
amount of duties that can be imposg@ny point in timen sales to the margin of dumping.

215. That ceiling serves to proteexportersand theexporting Membefrom the level of
duties imposed on export¥ The ceiling providesertaintyfor exporters (and importers) as
to the maximum amount of the duty. Also, even tifoduties must be paid, exporters can

still engage in price competition by following pgidevelopments in the marketplace.

216. However, if there isi0 ceiling for the amount of variable duties imposg¢dhe time

of importation, exports are subject towarcertainamount of duties thaliminates price
competitionbelow the MIP. As a result, exporters will losarket share when prices fall
because importers and consumers will switch toéresources of supply that are not subject
to a minimum price. Indeed, importers may simpiyrsexporters from countries that are

subject to a minimum price even before market gried.

217. It does not, therefore, suffice thatportersare granted a right under Article 9.3.2 to
seek a refund long after the exports have takerefdacause, at that stagexaorter’slost
market share cannot be restored. As noted, rdtharincur the cost of a process that would
involve a refund more than a year after the dudresfirst paid, importers may simply opt for

an alternative source of supply.

139EC's FWS, para. 487.
140 Appellate Body Report)S — Zeroing (Japanparas. 155 and 156.
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218. Also, under théAnti-Dumping Agreemenan exporter can only be denied the right to
engage in price competition if the exporter makesiradertaking on prices under Article 8.
Through such an undertaking, an exporter agreestsharices will not fall below a
guaranteed minimum threshold. In substance, tbexed MIP and a price undertaking have
identical effects on pricing. Both involve a minim price threshold and both produce the
same protective and price stabilizing effects andbmestic market through the elimination

of price competition.

219. However, there is a crucial difference between MiRg price undertakings. Under
Articles 8.1 and 8.5 of th&nti-Dumping Agreemenprice undertakings are6luntary and
that “no exporter shall be forced to enter into such utadengs’. In other words, under
Article 8, an exporter can refuse a price undentgkind, instead, is entitled to pursue price

competition. In sharp contrast, MIPs argosedon exporters under Article 9.

220. Consequently, if Members were entitled unilater&dlymposea minimum import
price, without consent, exporters would be deprioktheir unfettered right to refuse price
undertakings. In short, by regulatdigt, exporters would be “forced to enter into [price]
undertakings”. This view is confirmed by the fé#wat theAnti-Dumping Agreement
envisages that anti-dumping duties and price uallegs as mutually exclusive forms of

action.
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221. For these reasons, a Member cannot impose MIPsutitimiting the amount of
duties imposed to the margin of dumping. By fgjlto do so, the EC violated Articles 9.1,
9.2, 9.3 and Atrticle VI:2 of the GATT 1994.

X. THE EC’'sFIXED DUTIES ARE IN VIOLATION OF ARTICLES 9.1,9.2,AND 9.30F THE
ANTI-DUMPING AGREEMENT

222. The EC violated Articles 9.1, 9.2 and 9.3 of thati-Dumping Agreemeittecause, in
certain circumstances, it imposes fixed dutiesxamened producers that exceed the margins
of dumping determined for these producers. Farralrer of the investigated companies,
thead valoremequivalent of that duty exceeds the dumping mardiarway has

demonstrated this in Table 10 of its First WritBubmissiort** This issue is addressed

more fully in paragraphs 669 to 684 of Norway'ssEMWritten Submission, in paragraphs

157 to 163 of Norway’s Opening Statement, and swaan to Question 92. The EC has,
therefore, violated Articles 9.1, 9.2 and 9.3 @& Amti-Dumping Agreement

223. The EC does not contest the correctness of Norwaulations. Instead, the EC
argues that its fixed anti-dumping duties mo¢actually anti-dumping duties, but instead “a
very specialized [duty] designed to deter evasidawfully imposed anti-dumping duties”
through fraudulent customs declaratidffs Therefore, according to the EC, the fixed duties
do not represent “specific action against dumpiffg”Although creative, this argument is
wrong. As set forth in Norway's Opening Statemém, EC characterizes the fixed duties as
a “fixed anti-dumping duty”; it adopted the dutydan the EC Basic Regulation that permits

action against dumping; and the EC has no authtwritypose penalties for customs fradd.

224. In sum, the EC'’s fixed duties are a form of speaittion against dumping, within the
meaning of Article 18.1 of thanti-Dumping AgreementThey must, therefore, be imposed
consistently with Article VI of the GATT 1994 ankletAnti-Dumping AgreementHowever,

in imposing these duties, the EC violated Artidek, 9.2 and 9.3 of thénti-Dumping
Agreement

I Norway’s FWS, para. 679.

142EC's FWS, para. 501.

3EC's FWS, para. 508.

144 Norway’s Opening Statement, paras. 157 - 163.
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XI. THE EC VIOLATED THE PROCEDURAL REQUIREMENTS IN ARTICLES 6 AND 12 OF
THE ANTI-DUMPING AGREEMENT

225. Norway makes three claims that the EC violated re¢ypeocedural rules in thenti-

Dumping Agreemenit®

. First, the EC violated Articles 6.4 and 6.2 by failing tlisclose non-
confidential information contained in the recordlod investigation.

. Secongthe EC violated Articles 6.9 and 6.2 by failimgdisclose the essential
facts that formed the basis for its decision toosgduties.

. Third, the EC violated Articles 12.2 and 12.2.2 by fajlito provide a
reasoned and adequate explanation for its findangisconclusions.

A. The EC Failed to Ensure an Adequate Opportunity Fimterested Parties to See
Relevant Information in the Record of the Investitjan

226. To recall, the EC failed to provide Norway with ass to all the information in the
record of the investigation that was relevant towy’s case, thereby violating Articles 6.2
and 6.4 of thénti-Dumping AgreementNorway’s claims and arguments are set out in
paragraphs 686 to 704 of its First Written Subroissand in paragraphs 168 to 173 of its
Opening Statement. Norway’s concerns were alsowgéh its letter of 4 August 2006 to the

Panel.

227. In Annex 3-Ato its letter of 4 August 2006, Nayvattached a list of all the
documents that were shown to Norway as part oh@imeconfidential record of the
investigation pursuant to Article 6:2° In Annex 3-B to that letter, Norway provided the
Panel with a list of 68 documents that Norway knoovdhas reason to believe, were
submitted in the investigation but that were miggnom the record it was permitted to
inspectt®’

228. In addition to the 68 documents in Annex 3-B, tli@ &so failed to show Norway the
information contained in Exhibits EC-2, EC-10, EE-EC-13, EC-14, EC-15 and EC-16.
Norway has requested that these exhibits be rejdeteause they include information that
was not before the investigating authority during investigation. If the Panel disagrees,
and accepts that this information was before thkaity, the EC violated Article 6.4 by

failing to show Norway that information during thmestigation.

145 Norway’s FWS, Section X, paras. 685 — 779.
14® Exhibit NOR-13.
Y7 Exhibit NOR-13.
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229. The EC doesotargue that it was noptacticabl€ to show the 68 missing
documents to Norway during the visits to the autiian November and December; nor that
any of the missing documents was n@lévant to Norway’s case; nor that any were not
“used by the authority. In principle, therefore, the BCcepts that it was obliged to show the
68 missing documents to Norway under Article 6.4.

230. The EC claims instead that it “made available tovidty all the non-confidential
information that it had gathered by otlieterested partied®®. This is incorrect because,
leaving aside Norway’s own submissions, there 8rmsing documents in Annex 3-B
submitted by other interested parties and, in axddithe seven missing exhibits contested by

Norway.

231. The EC also contends that it “provided an oppotyuta Norway to see all non-
confidential information that was actually submittey Norwegian exportets™. This is also

incorrect. Annex 3-B refers to 37 documents sutadiby Norwegian exporters that were

not provided to Norway by the EC.

232. The EC further asserts that it “allowed Norway emsult the whole non-confidential
information as it stood at the time of the requ&t’It says that the only reason that
documents may be missing in Norway’s files is beed{iNorway] failed to copy them®.
These statements are simply false. As explaindddsway in its letter of 4 August, in its
First Written Submission, and in its Opening StagatnNorway drew up a comprehensive
list of all the documents that it was shown. The problenmgly that many documents
were missing from the EC’s files.

233. By way of example, Norway has presented the Paitlelanletter from the so-called
“EU Salmon Producers Group” (the complainants) GfcBober 2005? In that letter, the
EU Salmon Producers Group comments upon statersebisitted to the EC in a letter by
Dr. Jaffa, in response to a letter from the autfiai 23 September 2008° Neither the

8 EC's FWS, para 533.

M9EC's FWS, para. 533.

10EC's FWS, para. 534.

15LEC's FWS, para. 535.

152 Exhibit NOR-160.

133 The letter from Dr. Jaffa to the EC was listechimex 3-B to Norway’s letter of 4 August 2006, airg
2.1.4.
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letter from the EC nor the letter from Dr. Jaffareveisclosed to Norway nor, to Norway’s

knowledge, to other interested patrties.

234. By definition, Norway does not know which documewere submitted to the EC,
and which were not, because the EC declined togeavlist or an index of the documents
gathered during the investigation. It is therefonpossible for Norway — or the Panel - to
know what information was gathered by the authorgain, the EC expects Norway — and

the Panel — to trust its assertions.

235. In conclusion, because the EC failed to providedatess to the non-confidential
record of the investigation, Norway and other iested parties were unable properly to
defend their interests. The EC, therefore, viaaeticle 6.4 of theAnti-Dumping

AgreementThe EC, in consequence, also violated Articledd.thatAgreement

B. The EC Failed to Inform the Interested Parties dfé¢ Essential Facts that Form the
Basis for its Decision to Impose Definitive Measisre

236. Norway submits that the EC violated Article 6.&loé Anti-Dumping Agreement
because it failed to “inform all interested partiéshe essential facts under consideration
which form the basis for the decision whether tplaplefinitive measures.” In consequence,
the EC also violated Article 6.2 of thgreementbecause it did not provide for “a full

opportunity” for all interested parties to defeheit interests.

237. Norway makes particular arguments relating to tkeldsure regarding the dumping
determination, the definition of the domestic inmyscausation, and the remedy
determination. These are set out in detail ingra@hs 705 to 754 of Norway’s First Written
Submission and in paragraphs 175 to 193 of Norw@gsning Statement. Norway’s
answers to questions 71 and 72 also address #mm.cl

238. To summarize the legal argument:

. Article 6.9 requires investigating authorities tsdiose all essential facts that
will form the basis for the decision whether to lpgefinitive measures.

. Contrary to what the EC asserts, the obligatioatesl! to the facts themselves,
not just to the authority’s factual finding¥. If the authority merely discloses
factual findings, but not the underlying facts,er@sted parties are not in a

134 EC’s FWS para 547, where it makes reference wistdosure obligation as sending out the drafhef
forthcoming Council Regulation.
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position to fully exercise their rights of deferiséer alia by commenting on
the correctness of those facts or introducing tebatidence.

. The obligation relates to the facts that will fothe basis for the decision.
Each such fact must be disclosed at least onceer&d\dm authority makes a
disclosure of one set of facts, and subsequentliglde that other facts, which
have never been disclosed, are “essential”, it misstose those other facts.

239. Regarding the dumping determinatiptiee EC admits that it “reassessed” the

dumping margins of three producers subsequenetdefinitive disclosure, without

informing them in writing of the facts underlyingat “reassessment®® The EC was

obliged to disclose the essential facts that forthedasis for the revised dumping
determinations. By definition, the facts that soqed the revised dumping determination
cannot be exactly the same as the facts that sigapibre original determination — otherwise
the margin would not have changed through the Sesmment”. Norway addressed this issue

further in reply to Question 71.

240. With respect to the definition of the domestic istity and causatigrihe EC merely

asserts that it wasot obliged to disclose the “facts” that support ft@ctual findings” on
these issues. Norway disagrees for the reasotes! steits First Written Submissibif and

its Opening Statemenht®

241. With respect to the remedy determinattbe Parties agree that the EC re-calculated

the MIPs after the definitive disclosure. The EQ@litly “based” this re-determination on
“new” facts that were gatheredter the definitive disclosure. These new facts asemisal
to the final determination and have never beeriaisd. Norway addressed this issue
further in reply to questions 71 and 72, and irageaiphs 192 to 193 of Norway’s Opening
Statement.

242. In addition to these examples, the EC also fattedisclose the essential facts
contained in Exhibits EC-2, EC-10, EC-12, EC-13;E EC-15 and EC-16. Norway has
requested that these exhibits be rejected bechagericlude facts that were not before the
investigating authority during the investigatioifithe Panel disagrees, and accepts that these
facts were before the authority, the EC violatetdode 6.9. The EC relies heavily on the

facts contained in these exhibits to defend itssmesafrom Norway’s claims. These facts

155 SeeNorway’s answer to Questions 71 and 72.

16 EC's FWS, para. 5565.

157 Norway’s FWS, paras. 734 - 746.

1% Norway’s Openings Statement, paras. 190 and 191.
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were, therefore, essential facts that formed tisésldar the EC’s decision to impose

definitive measures.

243. Finally, the EC presents a misguided argumentttteaPanel should not examine the
issue of disclosure of essential facts becauséehiers very deep into the realm of factual
assessments®® The EC'’s appears to argue that the deferencedaficto an authority under
Article 17.6(i) of theAnti-Dumping Agreemetttars the Panel from examining whether an

“essential” fact was disclosed.

244. This is absurd, and well illustrates the EC’s midgd understanding of the deference
that its authority enjoys. Norway is not asking #anel to interfere in the EC’s
establishment and evaluation of the “essentiakfadRather, Norway claims that — having
established and evaluated those facts — the E€tifnldisclose them to interested parties.
As with so many other instances in which the EGgbéefor deference, the authority’s
decision to disclose essential facts is not a maftdiscretion, but is an obligation under
Article 6.9.

C. The EC Failed to Provide a Reasoned and Adequatplanation in Support of Its
Conclusions

245. Norway submits that the EC violated Articles 12n81 42.2.2 of thénti-Dumping
Agreemenbecause it failed to provide a reasoned and adegualanation for many of its
findings. Norway considers that the EC’s publisbdetermination — the Definitive
Regulation — is characterized by a general failarexplain how the facts in the record
support the factual and legal determinations. Altevery determination — from the product
determination to the level of the MIPs — is shralideobscurity. Typically, the EC presents
bald conclusions that make no reference to the fadhe record that support the conclusion.

246. Norway’'s arguments regarding the requirements foeasoned and adequate
explanation” are set out in detail in paragraph$a323 (Section IlI) and 755 to 778 (Section
X.C) of its First Written Submission, and parag B84 to 199 of its Opening Statement.
Norway has also addressed the requirements osaned and adequate explanation in

paragraphs 64 to 78 above.

1¥9EC’s FWS, para. 546.
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247. To recall, bald, unsubstantiated assertion is simpt good enough to meet the
requirements of thAnti-Dumping AgreementAs the Appellate Body held, “a ‘reasoned
conclusion’ is not onevhere the conclusion does not even refer to this that may support

that conclusiort*®® Moreover, a “reasoned and adequate explanation”

. must beclear and unambiguous It mustnot merely imply or
suggestan explanation. It must bes#raightforward explanationn
express term&®!

248. In sum, the investigating authority must provideeaplanation that does not leave the
reader guessing either why the authority madestsrchinations or what facts in the record
supported those determinations. If an authorgyglanation of a determination is not
adequate, it cannot demonstrate that is has resptw substantive requirements of Ami-

Dumping Agreemergoverning those determinations.

249. Again and again, the EC’s published determinattates conclusions, without
referring to facts that support that conclusioroniay has made claims regarding five
specific examples of this generalized failure (preigddomestic industry, dumping, causation,
and MIPs). The EC’s defense is that there is gairement to give an explanation that
addresses the facts supporting a determinatioesdance, the EC says that it suffices for an
authority to state its factual conclusions.

250. The EC, thereby, asks the Panel to reverse a ine@f cases in which panels and the
Appellate Body have articulated the standard orciwhNorway relies. Moreover, the EC
would deprive panels of the tools to conduct aective review of an authority’s
determination. With no transparency on the basisiéterminations, panels would be
expected to trust the authority that there waseakl a basis in fact for its findings and
conclusions. This is not an acceptable basis aohatb permit Members to depart from
bound tariffs. There would be no transparent wiagnsuring that Members respected the
conditions in theAnti-Dumping Agreemergoverning the imposition of anti-dumping duties.
Norway, therefore, requests the Panel to followdghsier case-law and find that the EC
violated Article 12.2 and 12.2.2 of tienti-Dumping Agreement

160 Appellate Body Report)S — Steel Safeguardsara. 326. Emphasis added.
161 Appellate Body Report)S — Line Pipepara. 217.
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XIl.  THE EC’'sSDETERMINATION OF NORMAL VALUE VIOLATED ARTICLE 2 OF THE
ANTI-DUMPING AGREEMENT BECAUSE OF | MPROPER ADJUSTMENTS TO
INDIVIDUALLY EXAMINED PRODUCERS COST RELATED DATA

A. Introduction

251. In constructing normal value for the sampled pradsicthe EC systematically revised
the reported costs of production (“COP”) and SG&ts upwards by significant amounts —
on average by 22 percelit. As a result of the elevated costs, the margituofiping for

seven of the producers was significantly elevated] or one producer, dumping was found

where there was none.

252. Norway’s claims in this Section concern a seriesrgfroper adjustments made by the

EC in calculating the COP for six companies: [[xxxXx]]. These adjustments relate to:

(1)  non-recurring costs (“NRC*f3
(2) finance cost$®*

(3)  smolt costs®®

(4)  SG&A costs®®and

(5)  costs of purchased salmth.

253. Norway maintains that, in making these various stajents, the EC violated Articles
2.1, 2.2 and 2.2.1.1 of thhnti-Dumping Agreemenitecause it failed to determine the
company’s respective COP correctly and, as a raaytroperly determined normal value.
Norway has set forth the details of its claims arglments in paragraphs 780 to 1078 of its
First Written Submission, and Norway has respornddbte EC’s arguments in paragraphs
200 to 231 of its Opening Statement. Norway’'s arsvio Questions 61 to 63 also address
these claims.

254. The disagreement between the EC and Norway doaglate to the establishment of
the facts, for example whether the amount of aqaar cost item should be 100 NOK or
120 NOK, but rather relates to the correct legtrpretation of Article 2.2.1.1 of thenti-

Dumping Agreemergnd the legal characterization of the relevartista&urthermore, the

162 seeSummary Table of the EC’s Cost Adjustments. EXMNMDR-99.

183 Seeparas. 255 to 282 beloseealso Norway's FWS, paras. 803 — 814 and 815 — 959.
184 Seeparas. 283 to 286 beloseealso Norway's FWS, paras. 960 — 991.

185 Seeparas. 287 to 289 beloseealso Norway's FWS, paras. 992 — 1026.

186 Seeparas. 290 to 302 beloweealso Norway's FWS, paras. 1027 — 1061.

187 Seeparas. 303 to 307 below; see also Norway's FWBd 062 — 1077.
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disagreement concerns the lack of a reasoned agiagk explanation for the authority’s

cost adjustments and, in some cases, outright kestamade by the investigating authority.

B. The EC’s Improper Inclusion of NRC and Operatinigosses in the Costs of
Production

0] “Costs of production” pay for resources used indpiciion

255.  An important issue in Norway'’s claims on the EGigroper inclusion of costs is the
meaning of the term “cost of production”. Norwagt eut its views in paragraphs 803 to 814
and 815 to 959 of its First Written Submission.e&lion 63 correctly identifies that Norway
and the EC disagree sharply over what costs cgrefdyobe included in normal value as
costs of production. For the EC, any cost of ragra business is a cost of producing
salmon, as is any cost that either impacts profitdecreases the wealth of an enterprise that
produces salmon as part of its business. Thush&EC, there is no enquiry as to whether a

cost contributed to theroduction and salef the like product during the IP.

256. Norway has explained in answer to Question 63tthatis an overly broad view.
Norway argues that, for a cost to be a “cost oflpobion”, there must be a relationship
between the cost and production. The term “cdspsanluction”, therefore, measurtse
value of the resources that are used to produceaald® This relationship is captured by
the matching principle: the cost of the resourcesiuto produce goods must always be

related to the revenue earned from the sale oétgoeds.

257. The requirement for a cost to be related to pradogs set forth in several treaty
provisions. In the phrase “casftproduction”, the word “of” already establishesttha
relationship must be established between a cospaatliction. Not all “costs dfusiness
are relevant, but only those that pertain to prtéidac The first sentence of Article 2.2.1.1.
confirms this relationship, by providing that tleéevant costs are thosassociated wittthe
production”. Article 2.2.2 also speaks of costwctirred” ‘in respect oproduction and sale”.
And, finally, Article 2.2.1.1 refers to costs tif@enefit production.

258. The authority’s duty under Article 2.2.1.1 to calesievidence on cost allocation is
also premised on the view that only those costrimring to production during the IP can

be included in normal value. Cost relating to otheriods cannot be included.

1%8 Norway’s FWS, para. 798.
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259. Each of these provisions requires that a link balbdished between a cost and the
producer’s production activities. It is not suiot that a cost defray any business expense;
rather, the cost must pay fiasources that are used to prodube product, or that contribute

to production.

260. In some parts of its argument, the EC concedesrthertance of the relationship
between costs and production because it basegitenant on project accounting on the
matching principlé®® The EC also “agrees” theost allocatiorfis based on the expected
relationshipbetween theise of resources in producti@md revenues earned from tade of
that production’*’® The EC’s formulation is the same as Norway’sdpiaion costs pay for

resources used in the production of goods.

261. It follows that, when resources are not used impetion, no goods are produced, and
no sales revenues earned, as a result of the camntiof those resources. There is no
relationship between the cost and production.h&t évent, the EC must also agree that the

resources in question do not give rise to a c@dtdan be allocated to production.

262. Inits Opening Statement, the EC concedes thalitpaited costs do not have the
required relationship with production. The EC ref® these costs asidn-benefitingnon-

recurring costs™’* Norway agrees.

263. Inits First Written Submission, Norway explainedconsiderable detail why certain
NRC and operating losses do not benefit produdtighe IP. These are: (1) [[XX.xxX.xX]]
NRC biomass write-down and destruction of fry; {8 NRC of [[xx.xxx.xx]] and
[[xx.xxx.xx]] facility closures; (3) the NRC of [pxxxx.xx]] write-down of salmon licenses;
(4) the NRC of [[xx.xxx.xX]] restructuring and sewace; (5) [[xx.xxx.xX]] operating losses;

(6) and, [[xx.xxx.xx]] non-recurring investment kes.

264. Absent any argument by the EC that the conteststs$ goovide a benefit to salmon
production in the IP, the issue that the Panel rieside is whether costs that do not provide
resources benefiting production in the IP can lokugted in normal value as “costs of

production”.

1895ee, for exampl€&EC's FWS, para. 618.
0EC's FWS, para. 618.
"1 EC’s Opening Statement, para. 22.
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265. Because the EC has not argued that any of thesedidscontribute to, or otherwise
benefit, production of salmon in the IP, Norwaylwibt repeat its arguments. Norway does,
however, make certain observations regarding spemfnments made by the EC that have

not previously been addressed.

(i) [[xx.xxx.xx]] closure of smolt facilities

266. Norway'’s claims are set out in paragraphs 924 @@3ts First Written Submission.
Norway argues that the EC made an improper adjudttod[xx.xxx.xx]] costs of production
for the NRC on closure of smolt facilitié§ The EC argues that it did not make any such
adjustments, and points to depreciation costsxabkx.xx]] that relates to other itemi&’

This statement is incorrect. Norway refers thedPamits First Written Submissidff where
the correct sequence of events is set out. Noneégs that Exhibit EC-23, on which the EC
relies, is dated 10 January 2005. It does noespond to the later provisional and definitive
disclosures made to [[xx.xxx.xX]] that include @hdjustment for the write down of fixed

assets associated with the closure of one of thaany’s smolt facilities!?

(i)  Closure of selling operations in [[Xx.xxX.xx]]

267. Norway’'s arguments are set out in paragraphs 8893oof its First Written
Submission. Norway claims that the EC impropentjuded the costs [[xx.xxx.xx]] incurred
on the closure of sales operations in [[xx.xxx.XXf] The EC now admits that it was
incorrect to include these cosfs. However, it suggests that “[b]eing insubstargiath an
adjustment does not alter the conclusions of thesitigating authority®’® This is incorrect.
As the EC itself admits, this adjustment amount®.4opercent of the COP and must be
excluded because it will lower the margin of dunggiff Based on this alone, the Panel
should find that the EC violated Article 2.2.1.1dan consequence also violated Articles 2.1
and 2.2.

172 Norway's FWS, paras. 924 - 939.

173 See EC’s FWS paras. 685 — 686 and Exhibit EC-23.

74 Norway’s FWS, paras 924 - 939

175 Exhibit NOR-[[xx.xxx.xx]] and [[xx.xxx.xx]].

78 This is explained in detail in Norway’s First Weih Submission, paras. 890 — 893.
YTEC's FWS, para. 676.

8EC's FWS, para 676.

9 EC’s FWS, para. 676.
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(iv)  Write-down of salmon farming licenses

268. Norway'’s claim is set out in paragraphs 874 to 8f7its First Written Submission.
Norway claims that the EC made an improper adjustie[[xx.xxx.xX]] costs of production
for the NRC of the write-down of salmon farmingelises® These licenses were written
down before the IP began. The EC argues that tteste must be included in the COP

because the company invested in farming licensessabsequently lost that investment.

269. This issue relates to the asset value of licerrsdsatere written off after the closure

of production facilities. The value of a liceng®paars as an asset on the balance sheet of a
company. Under GAAP rules, a production licensesdwot have a finite useful life and is
not subject to depreciation or amortization. Thhere is no annual depreciation cost for

licenses.

270. However, when [[xx.xxx.xX]] closed the producticacilities, it was obliged to write-
off the value of the licenses authorizing produtt those facilities. This lowered the
wealth of the company, but did not contribute aggources that were used to produce the

product sold during the IP.

271. With the benefit of hindsight, the company shougdrdepreciated the asset in
previous yearso reflect its ultimately finite lifespan. Thawid have increased production
costs in previous years. However, the failurenttduide a depreciation cost in those years
does not mean that the write-down relates to priogluan the IP. In fact, as noted, the
licenses were written down before the IP even bé§amn any view, the required

relationship between the write-down and productiotine IPis, therefore, missing.

(V) Operating losses

272. Norway'’s claim is set out in paragraphs 884 to 88#s First Written Submission.
Norway claims that the EC improperly included ie tBOP operating losses incurred by
[[xx.xxx.xx]] at two production facilities that werclosed before the 8% As Norway has

explained, an operating loss is not a cost of proda, but is the amount of the costs not

180 Norway’s FWS, paras. 874 — 877.
18l SeeNorway’s FWS, Table 12, para. 846. Norway poirtted fact out expressly in its FWS, para. 877.
182 Norway’s FWS, paras. 884 and 885.
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recovered through sales revenues. The EC doesmddotss this issue in its First Written

Submission®

(vi) Investment losses

273. Norway’s claim is set out in paragraphs 895 to 82i8s First Written Submission.
Norway claims that the EC improperly included [pxx.xx]] investment losses as costs of
production. Whatever the business activity ofithestee company, [[XX.xxx.xx]]

investment activities were a totally separate dhbusiness from its salmon production. As a
result, the losses had no effect whatsoever on{fxxx]] cost of producing salmon, but

only impacted the company’s equity.

274. Inrelation to investments in companies involvedhi@ salmon industry, the EC states
that “[a]ll these costs were considered non-rengrbut being amtegral part of the salmon
activity were taken into account®” Besides this statement of conclusion, no further
explanation is given by the EC. The EC does nehattempt to explain how the investment
losses had any impact on [[xx.xxx.xX]] productiasts. The EC cannot offer an explanation
because the commercial activities of the investeepanies were wholly separate from, and

did not contribute in any way to, [[xx.xxx.xx]] $abn production.

275. Inrelation to investments in companies that wereimvolved in the salmon industry,
the EC seems to agree that the losses are naifdpek.xxx.xx]] cost of producing salmon.
It now argues that [[xx.xxx.xx]] claimed adjustmeior losses in companies was not
accepted solely because “this was never backedthpacumented proot®. This is

incorrect.

276. [[xx.xxx.xx]] was first made aware of the inclusiohthese items as cost of
production in the Information Note on Cost of Proion, sent to [[xx.xxx.xx]] on 8 March
2005, and immediately responded on 16 March watleeimments, and again on 27 May

2005. The EC never asked for more information ffpma.xxx.xx]] *°

, Or pointed to any
deficiencies in the information given. It is aldifficult to see what additional information

could possibly have been necessary. The EC wae pexdectly aware that these

18 EC’s FWS at para 673 is incoherent, and addresséfferent point — if anything at all.

184 EC's FWS, para. 682.

185 EC's FWS, para. 683.

186 SeeNorway’s FWS, paras. 897 — 903, where the sequeheeents is described in more detail.
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investments related to companies that were uncetatéhe salmon industry (involved in

catching and producing, e.g. herring, cod, haldnd lye).

277. With regard to the loss in [[xx.xxx.xx]], the ECrads that it “agreed to its exclusion
at [the] provisional stage® However, it says that it changed its mind “..egithe
impossibilityto obtain a sufficient degree of detail regardwggses on investment activities
overall’*®8  As noted in paragraph 276 above, this is faésmbse [[xx.xxx.xx]] provided all
necessary information on its investment losseshelfEC required more information, it was
obliged to ask for it. Although the EC says it wampossiblé to obtain further particulars
on the investment losses, it never asked the coynjpamny information.

278. With respect to [[xx.xxx.xx]], the EC was well aveanf the nature and extent of the
loss because the EC excluded it at the provisistagle. The EC could not include this loss —
which it admits was not part of the COP — simplgdiese it considered that information was
missing with respect totherinvestment losses. If the EC considered thatrattiermation

was missing, it was required to follow the procesun Article 6.8 and Annex Il in order to

fill the gap with “best information available”. €EC could not simply include the losses in
[[xx.xxx.xx]] that it knew were not relevant to ti@OP. The loss on [[xx.xxX.xX]] amounts

to [[xx.xxx.xx]] in 2003, and formed the major paft[[xx.xxX.xX]] investment losses.

C. Averaging of NRC Over a Three Year Period fonv®eal Companies

279. Norway has set out its criticism of the three-ya@agraging approach in its First
Written Submissioff®, and in rebuttal to the EC’s arguments in paraugai7 to 226 of

Norway’s Opening Statement.

280. The EC has attempted to justify its use of a tlyese period for averaging NRC on
the grounds that it calculated all costs usinggmioaccounting (PA). Norway explained to
the Panel at the first meeting that this is false:

« The EC requested information from the companiesedbasn IP
accounting, and only one company ([[xx.xxx.xx]])pogted some cost
elements based on project accounting (PA).

187EC's FWS, para. 684.

18 EC's FWS, para. 684.

189 Norway’s FWS, paras. 940 — 959.
199 Exhibit NOR-157.
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e The EC calculated certain cost elements for only arompany,
[[xx.xxx.xx]], using a PA approach. For all otheompanies, and for
[[xx.xxx.xx]] other costs, the EC used an IP appioa

* In the Definitive Regulation, the EC’s three-yeaemaging approach for
calculating NRC is justified on the basis of thealion of the smolt-to-
salmon growth cycle. The EC now admits that themtn period from
eggsto smoltis at least 9 months, making the period it reledin the
Definitive Regulation considerably shorter tharethyears?*

* With ex postrationalization, the EC now justifies the threaryperiod on
the basis that it is the average growth cycle femgsto salmon-® The
EC also states that companies using PA accumutstis over the three
year period from eggs-to-salmb#i. This is factually incorrect because
smolt production is treated assaparateproject'®® Furthermore, this
egg-to-salmon period is not used by companiesdihatot grow smolt, but
purchase it from other companies.

» In fact, only one of the ten sampled companiescetes an egg-to-salmon
growth cycle with anaximumduration of 36 months. Even that company
stated a range for the egg-to-salmon period frortoZ6 months?®

* The EC seeks to justify its three-year averagingr@gch to calculating
NRC on the basis of the growth cycle of salmon.wkleer, there is no
rational relationship between that cycle and thaodeduring which a
particular NRC could — if at all — contribute tolrean production.
Further, companies do not account for NRC on thasbaf PA, so PA
cannot justify a three-year approach to NRC.

* In any event, the companies were treated diffeyentlrespect of which
three year period the EC applied, and for one complae EC did not use
the three year approach.

281. Insum, the PA approach was, essentially, not byetie EC and cannot, therefore,
justify its three-year averaging approach for clattag NRC. Further, the EC’s three-year
averaging approach to NRC is characterized by isisteant application, inconsistent

justifications, and a lack of legal basis.

Y1EC’s FWS, para. 695.

192 CompareDefinitive Regulation, recital 18 (Exhibit NOR-1ahd EC’s FWS, paras. 617, 618, 692 and 695.
198 EC's FWS, para. 692.

1% Smolt is produced in fresh-water tanks, separata the salt-water pens used to produce salmon.

195 Segf[xx.xxx.xx]] Questionnaire Response at SectioB.E:b, with a chart showing that the average seamwa
production period from smolt to harvested salmdoesveen 15 and 19 months, and that the full pribaluc
cycle from eggs to harvested salmon is betweem@738 months.SeeExhibit NOR-[[xx.xxx.xx]]. See also
[[xx.xxx.xx]] Questionnaire Response at Section.8;Which states that average growth period froralsto
harvested salmon is 570 days (which is less thamdriths). SeeExhibit NOR-[[xX.xxX.xx]].
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282. Finally, Norway also submits that the NRC concerdeadhot benefit current or future
production. Accordingly, none of the costs subjedhe three-year averaging approach may
be included in the COP under Article 2.2 and 22kecause they are not “costs of
production”.

D. The EC’s Improper Adjustments Relating to FinaacCosts

283. Norway also contests the EC’s use of a three-yeanage period to calculate the
finance costs of [[xx.xxx.xx]]. This is set out detail in paragraphs 960 to 991 of Norway'’s
First Written Submission. The EC readily admitattits approach led to finance costs that
were higher than would have been the case usingPttié This was particularly important
for [[xx.xxx.xx]] and [[xx.xxx.xx]], as can be sedrom Table 13 and paragraph 968 of

Norway’s First Written Submission.

284. The EC’s justification for using a three-year aggng approach for the finance costs
is the same as its justification for using a thyear approach to calculating NR&. That is,

the EC claims that, because it used PA for alls;astould use a three year approach for
finance costs. As Norway explained in the previsegtion, and in other submissions, the EC
did not use a PA approach in calculating co¥tsit used an IP approach. There is, therefore,
no rational justification for calculating financests over a three year period. Furthermore,
the EC calculated finance costs over a three peaod for only three companies, with two

differentthree year periods used, and the EC used the B feast threether companies.

285. Regarding [[xx.xxx.xx]], the EC now claims thaeitcluded the losses on the
investment in [[xx.xxx.xx]] based on the revisedsolidated accounts for 2003 and 26%2.
This is incorrect because the revised accountsratibded this loss. Moreover, the EC’s

definitive disclosure also shows that this loss imakided in [[xx.xxx.xx]] finance cost<®

286. Norway addresses the use of facts available twuledécGrieg's finance costs in

paragraphs 155 to 160 in the section addressirngl&6.8 and Annex Il.

1 EC's FWS, para. 697.

Y7EC's FWS, para. 697.

198 Exhibit NOR-157.

199EC's FWS, para. 703 and 704.

200 1xx. xxx.xx]] Comments on Definitive Disclosure,ovember 2005, page 8. Exhibit NOR —[[xx.xxx.xx]]
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E. The EC’s Improper Adjustments Relating to Sma@lbst

287. Norway makes claims regarding improper adjustmiamtsmolt costs incurred by
[[Xx.xxx.xx]], [[xx.xxx.xxX]] and [[xx.xxx.xx]]. Norway set out its views in paragraphs 992 to
1026 of its First Written Submission. The EC noweaits that it remedied the situation for
[[xx.xxx.xx]] and for [[xx.xxx.xx]]*** betweerdefinitive disclosure and the Definitive
Regulation. This change necessarily entailed agdén the dumping margins. Although
this statement may be correct, Norway has no bastonfirming its correctness. The EC’s
did not disclose the “essential facts” underlyihg tevised dumping determinations for the
two companies, implying a breach of Article 6.9orNid the EC’s published determination
provide any explanation, as required by Article212, regarding “the acceptance or rejection
of relevant arguments or claims made by the exprtan this issue. The Panel has nothing
but the EC’s assertion in these WTO proceedingslyoon. This is unacceptable and

Norway maintains its claims on this issue.

288. Regarding [[xx.xxx.xX]], the EC refused to exclutie cost of smolt bought in the
last month of the IP and delivered after the entheflP. This cost could not possibly be
related to the cost of producing salmon sold dulihgThe EC also refused to make an
adjustment to take into account that [[xx.xxx.xgtpduced smolt for sale to unrelated
parties. The cost of that smolt made no contriduto [[xx.xxx.xx]] costs of producing
salmon. The EC had all the information it needechaike appropriate adjustments to
[[xx.xxx.xx]] costs, but refused to do so. Norwsylaims and arguments are set out in
paragraphs 1012 to 1026 of its First Written Sulkmrs

289. The EC argues that, in its questionnaire replys.gxx.xx]] “project accounting
approach was badly implemented”, and “rejectedd, @t [[xx.xxXx.xx]] could not,
therefore, expect a “lenient alternatii®®. Norway disputes that [[xx.xxx.xx]] responses
were “badly implemented”, whatever that means.talay, the EC did not see fit to send a
deficiency notice explaining the perceived diffioes of [[xx.xxx.xx]] PA approach. In any
event, the inclusion of costs must be based onuiles in theAnti-Dumping Agreemenand
not on the investigators’ subjective views as tethier “leniency” is appropriate.

21EC's FWS, para. 705.
22EC’s FWS, para. 710.
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F. The EC’s Improper Adjustments Relating to SG&A0€!ts for [[xX.xxx.xx]]

0] Norway’s arguments

290. Norway’s arguments on the EC’s improper adjustmenfx.xxx.xx]] SG&A

expenses are provided in Norway's First Written8isisiorf°> and summarized below:

. The EC violated Article 2.2.2 of thenti-Dumping Agreemeitecause it
failed to determine [[xx.xxx.xX]] SG&A costs based amounts actually
incurred by the company during the IP and repaidettie EC.

. The EC did not establish an adequate reason fogjéstion of [[XX.XxX.xX]]
actual SG&A costs and therefore failed to propesiablish that it was
entitled to have recourse to the alternative catoah method under Article
2.2.2.

. The EC further violated Article 2.2.2 because itef&to adopt a “reasonable
method” when recalculating [[xx.xxx.xx]] SG&A cost&s Norway has
demonstrated, the SG&A calculation methodologyerklipon by the EC
resulted in a substantial double counting of [[xx.xXx]] costs.

(i) The EC’s arguments

291. Inits defence, the EC makes the following argumétit

. The EC contends that there was no “documented esido support
[[xx.xxx.xx]] assertion that the company’s normakts included an allocated
share of parent-company administrative expensés. EC further contends
that, during the on-site inspection, [[xx.xxx.xxyhs unable to demonstrate the
existence of such an allocation in its normal aotiog records.

. The EC also argues that there was no market-baseshimark for the sales
administration fees invoiced to [[xx.xxx.xx]] bysitffiliated sales company,
[[xx.xxx.xx]], and reported by [[xx.xxx.xx]] as delg expenses.

. Lastly, the EC argues that in order to “resolvefasion over allocation”, the
EC relied on the consolidated “other operating esps” of the [[xx.xxX.xX]]
Group as a proxy for recalculating [[xx.xxx.xx]] && costs.

(i)  The EC’s arguments reflect ex-post rationalizatibits determination to
reject [[xx.xxx.xx]] reported SG&A costs

292. Each of the above arguments now offered by the £&@etext for its rejection and
subsequent recalculation of [[xx.xxx.xX]] SG&A cestppears for the first time in these
proceedings. They are, therefore, inadmisskkpostrationalization. Indeed, the EC’s

latestrationalein no way resembles the reasons proffered by @éiEing the investigation,

23 Norway’s FWS, paras. 1027 — 1061.
24EC’s FWS, paras. 711 — 714.
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which were themselves constantly changing. Tollrenahe Information Note on Cost of
Production the EC stated:

“SGA costs were not reported in the format requedteparticular, no break-down
was given on SGA relating to total turnover, pradiancerned sold on the domestic
market and for export, to related and unrelatedonsrs.?%

In the Provisional Disclosure:
“The principles of assessing SGA have not chammgeatpared to the methodology set
out in the information note. However, in order loeate SGA to domestic sales to

unrelated customers a re-assessment was made basibeof the turnover ratio of
unrelated sales against total saf&s.”

And, in the Definitive Determination:
“Selling, general and administrative costs havenbe-assessed on the basis of ‘other
operating expenses’ borne by the group companyaBgg recourse to this
approach, it is ensured that the full SGA incuraegl actually allocated on the product
concerned. It is also noted that normal value istrocted on the basis of SGA

applicable on domestic sales to unrelated custariiars SGA should be higher than
the SGA incurred for sales to related customers kx.xx]]).” 2%’

293. None of the above determinations mentions [[xx.xx}§.alleged failure to fully
document its reporte@&A costs, including the allocation of G&A costs fr@x.xxx.xx]]
parent company. Instead, in each determinati@nEt cites only [[xx.xxx.xx]] reported
domesticselling expenses as the reason for the EC’s outrighttrefeof the full amount of

the company’s SG&A costs.

294. Norway adds that, to the extent there is anyilegity to the EC’®x-post
rationalization regarding the validity of transfarces charged between [[xx.xxx.xx]] and
[[xx.xxx.xx]] for sales administration servicesgtaAppropriate action was not to reject
[[xx.xxx.xx]] SG&A costsin their entiretyas the EC did. This blunt approach fails to take
account of the fact that tl@&A portion of [[xx.xxx.xx]] SG&A costs, which was bad on
actual amounts incurred during the IP, was props&tdied in accordance with the company’s

normal accounting records.

295 |nformation Note on Cost of Production from then@nission to [[xx.xxx.xx]], 8 March 2005. Exhibit
NOR-[[xx.xxx.xX]].

2% provisional Disclosure from the Commission to [.xx]], 22 April 2005, Annex 2, point 2.1. Extiib
NOR-[[xx.xxx.xX]].

27 Definitive Disclosure from the Commission to [[xxx.xx]], 28 October 2005, Annex 2, point 2.1. fbih
NOR-[[Xx.xxx.xX]].
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295. Moreover, if the EC was concerned about transfieiny between [[xx.xxx.xx]] and
[[xx.xxx.xx]], it should have attempted to verifyhether there was any basis for its concern
by examining [[xx.xxx.xX]] costs to determine ifethransfer price covered such costs plus a
reasonable profit. There is no evidence in thencthat the EC ever undertook such an

analysis.

(iv)  The EC's reliance on the consolidated “other opegatxpenses” of the
[Ixx.xxx.xx]] as a “proxy” for [[xx.xxx.xx]] SG&A msts is unreasonable

296. Inits First Written Submission, Norway showed hive EC’s reliance on the
consolidated “other operating expenses” of the.fxx.xx]] as the basis for its recalculation
of [[xx.xxx.xx]] SG&A costs resulted in the doubteunting of a substantial portion of the
company’s reported production costs. Norway arghatisuch an unfair methodology failed
to meet the standard of an “other reasonable métbodomputing SG&A expenses under

Article 2.2.2(iii) of theAnti-Dumping Agreement
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297. The diagram below illustrates the various compaonienf[xx.xxx.xx]] cost of
production related to SG&A costs. These are:l{@)@&A costs incurred by [[Xx.xxx.xx]]
itself, (2) G&A costs charged to [[xx.xxx.xX]] bysi parent, [[xx.xxx.xX]], (3) selling costs
invoiced by [[xx.xxx.xx]] to [[xx.xxx.xX]], and (4)G&A costs incurred by affiliated input
suppliers (e.g., smolt producers).

[[IXX.XXX.XX]]

s N
G&A Expenses Allocate (Parent Company)

t0 [[XX.XXX.XX]] < -Administrative Services
[IXX.XXX.XX]] ~ ~ (2)
Salmon Production
Costs Reported to e , N
EC Selling Expenses
(Including G&A |« nvoicedto g [[XXXXXXX]]
Incurred by [[XX.XXX.XX]] Sales and Marketing Servicep
[[XX XXX XX]]) - g (3)
1) \
G&A Expenses Affiliated Supplier
Reflected in Transfer Companies

Price of Input Sold to [[XX.XXX.XX]] - Slaughtering
[IXX XXX XX]] [IXX.XXX.XX]] - Wellboat
N J [[XX.XXX.XX]] — Smolt
[[XX.XXX.XX]] — Smolt
[[XX.XXX.XX]] — Smolt
[[XX.XXX.XX]] — Smolt

[[XX.XXX.XX]] = Smolt

(4)

298. [[xx.xxx.xx]] reported items (1) and (2) to the ES G&A costs of [[xx.xxx.xx]]. It
reported item (3) as selling expenses of [[xx.xx}-x Item (4), the G&A costs of affiliated
input suppliers, was reported by [[xx.xxX.xX]] as@nponent of the transfer price for each
input purchased by the company from affiliated $igpp. That is, for example, the transfer
price charged to [[xx.xxx.xx]] for smolt grown bye of its affiliated producers covered all

costs incurred by the producer, including G&A cpptas an amount for profit.
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299. Without deducting the SG&A costs already includsd[[xx.xxx.xx]] in its cost of
production (i.e. (1), (2), (3), and, in the tramgdece of inputs, (4)), the E&ddedon topof
those costshe consolidateddther operating expensesf the [[xx.xxx.xx]]. This is
illustrated in the diagram below, which shows hbe same four SG&A figures are

combined to form part of the consolidated “otheeraping expenses” of the Group.

[[XX.XXX.XX]]
Consolidated Group Company

A

Consolidated « Othe G&A [XXXXX.XX]]
Operating Expense Parent Company
Expenses » (2)

N

o [o Z 2
D% i ni
[[XX. XXX XX]] [IXX. XXX XX]] Aff"g‘;?ﬁ i‘r‘]%ps"er
Sales and Marketing Salmon/Trout P
(3) Production [[XX.XXX.XX]] - Slaughtering
[IXX.XXX.XX]] - Wellboat
1) [[XX.XXX.XX]] — Smolt
[[XX.XXX.XX]] — Smolt

[IXX.XXX.XX]] — Smolt
[IXX.XXX.XX]] = Smolt
[IXX.XXX.XX]] = Smolt

(4)

300. There are three problems with this approach. ,Riretsulted in the double counting
of the SG&A expenses already reported as parxabkx.xx]] cost of production. Second,
it involved the unfair inclusion of SG&A costs inced within the [[xx.xxx.xx]] that weraot
associatedvith salmon produced by [[xx.xxx.xx]] (e.g., G&Aosts incurred for smolt sold to
unaffiliated customers). Third, and most imporarty relying on the broad category of
“other operating expenseas a “proxy” for SG&A costs, the EC double couhte

significant number of other operating costs itehat had already been accounted for in
[[xx.xxx.xx]] reported cost of production for salmde.g. costs for smolt, feed, harvesting,
and other farming and processing operations). dhesidentified in paragraphs 1039 to

1042 of Norway'’s First Written Submission.
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301. As aresult, under its unreasonable methodologyEth added 3.35 NOK/kg WFE in
SG&A costs to [[xx.xxx.xX]] reported SG&A costisicreasing the company’s costs by nearly
20 percent Indeed, with the exception of feed costs, thesE€vised SG&A costs for
[[xx.xxx.xx]] far exceeded all other salmon costrakents reported by the company, including
the cost of smolt.

302. Forthese reasons, Norway maintains that, by fatiinuse a “reasonable” method to
compute [[xx.xxx.xX]] SG&A costs, the EC violatedtile 2.2.2 of theAnti-Dumping
Agreement

G. The EC’s Improper Adjustments Relating to CosfsPurchased Salmon for
[[XX.xxX.XX]]

303. In calculating the margin of dumping for [[xx.xxxJ}}, the EC included costs that the
company had incurred in purchasing salmon fromrptieelated salmon growers. In so
doing, the EC overstated the costs of the purchsakeaon to [[Xx.xxX.xX]] by [[XX.XXX.XX]]
NOK. Without the overstatement of these costx.j{xx.xx]] margin of 2.6 percent
disappears below zero. Norway’s claims and argisnarthis respect are set out in
paragraphs 1062 to 1077 of its First Written Sukmrsand in paragraphs 228 to 230 of its

Opening Statement.
304. The EC’ssoleargument in reply to Norway'’s claim is that thexxxx.xx]] is an:

...entirely new figurenot mentioned in any reply or submission befor,
substantiated during the investigation and impdssito have been
verified 2°8
305. This is demonstrably false and, yet again, showasttite EC simply does not know
the record of its own investigation. The [[xx.xx}] was reported to the EC in [[xX.xXX.XX]]
questionnaire responses adeductionfrom the company’s salmon processing c65tsn the
Definitive Disclosurethe EC itselfactivelyeliminatedthis deduction of [[xx.xxx.xx]] from
the slaughtering costs, thereby increasing [[xxxx} slaughtering costs by the same

amount?'®

2BEC's FWS, para. 715.

29 geethe figure of [[xx.xxx.xx]] in DMCOP, worksheet GOGutted Packed Salmon, cell E 6. Exhibit NOR-
[[Xx.xxx.xx]].

0 geg[xx.xxx.xx]] (Exhibit NOR-[[xx.xxx.xx]]). The caresponding electronic Excel file was submitted as
Exhibit NOR-[[xX.xxx.xX]].
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306. There is, therefore, no doubt that the EC was tinginty familiar with the figure and
had ample opportunity to verify it. Indeed, Norwassumed that, under Article 6.6 of the
Anti-Dumping Agreementhe EC had “satisfied” itself as to the “accuraafythe figure
before adding it to [[xX.xxx.xX]] costs.

307. The Panel should therefore find that the EC vioadicles 2.2 and 2.2.1.1 of the

Anti-Dumping Agreement.

XIll.  CONCLUSION

308. The EC has not presented a credible defense todytswlaims. Its First Written
Submission is replete with factual errors, miscbiazations of the facts of the
investigation, and mischaracterizations of Norway&ms and arguments. Time and again

the EC shows a lack of knowledge regarding therceobits own investigation.

309. The EC tries to portray many of the claims as issafdact that it suggests deserve
deference under Article 17.6(i) of tRati-Dumping Agreementin so doing, the EC
repeatedly portrays legal determinations as fadindings. The EC seeks to persuade the
Panel not to conduct a “critical and searching’ieevof its authority’s determination.
However, contrary to the EC’s arguments, the Panust be satisfied that the EC’s authority
adequately explained, in the published determinakiow the facts on the record supported

its findings and conclusiorfs’ Norway has shown that the EC has not met thigireqent.

310. Norway maintains all its claims and respectfullyeeates the requests that are set
forth in Section XII of its First Written Submissio

211 appellate Body Report)S — Softwood Lumber VI (Article 21.5 — Canagras. 93 — 99.



