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Dommerea épnel rettsmotet og erklzrte retten Jovlig sett, N 29 5%

Advokatene Karstein J. Espelid og Dagfinn Clemetsen meddelte at Arnders Jahres
dedsbo og Lazard Bank Limited (Lazard) og Robert Hugh Moleswerth Kindersley
(Lord Kindersley) for sin del har fremforhanclet forlik 1 saken og at forliket foruseres

inngate som retesforlik.

Advokat Dagfinn Clemetser fremia fullmakier ti! seg, datert henholdsvis 16. januar oy
8. januar ¢ 4., fra Lazard og Lord Kindersley til 4 undertegne reusforlike: pa vegne av

disse to parter.

Retten aksepterte fullmakiene og oriznterte om at rettsforlik har samme virkning som en

rettskrafiig dom, jfr. tvml. § 285, jfr. §.99.
Advokat Dagfinn Clemetsen opplyste:
[ lys av det bevismaterialet som har ver fremme i saxsmélet, erkjenner idzg Lzzard at,

- Anders Jahre selv eller pd vegne av norske selskaper han kontrollerte
og/eller diponene, hadde eksklusiv og tatal raderett over selskapet CTC og
verdiene der da har gjennom Bjerr Betturn 1 1976 instruertz Lazard om &
bistd med oppretielsen av Continental Foundation samt at - uten Lazards
vitende den gangen - et 2v formalene for Anders lahre og Bjern Bettum
med oppretteisen av Continental Foundation i 1976 var 4 skjule elerskapst i
CTC for omverdenen. Selv om Lazard den gangen trodde at Conrinenta!
Foundation var gyldig stiftet, aksepterer Lazard som et resulrat av
avgjerelsen i Privy Counci! at Continental Fourdation ikke var er gyldig
"charitable foundation", og {algelig at opprettelsen av den ikke hadde
betydning for eierforholdet ul CTC;

- Tharieif Monsen ikke var reell eier av CTC eller verdiene der, da haa
opptradie som formell stifter av Continental Foundation. Lezard
aksepterer boets anfgrse! om at Thorleif Monsen opptradie som formell
stifter 1 henhold til instruks gitw av Bjern Bettum pd vegne av Anders Jahre

eller selskaper Ancers Jaiire kontrollerte og/elier disponerte;

. der. formelle overfaning av 63 aksjér t Bulls Tankredenn AS i 1575/76 ira
Anders Jehres Redezri AS 1il Lazard, hadde tl hensikt muiiggja' rogR
bruk av utenlandsmidler il delvis finansiering ay Ridhusgaven. g
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Det ble ceretter rellom Anders Jahres dedsbo g Lazard og Lord Kinders[sy inngitt

slikt

rettsforlik:

Lazard og Lord Kindersley har becalt til Anders Jahres dedsbo USD 41,5 millione-
«omant som oppgjar for den de] som er henferbar til Lazard og Lord Kindersley,
av det krav som boet har gjort gjeldende mot Lazard, Lor¢ Kindersley og Bettumn
i fellesskap som solidarskyldnere. Forlikssurnmen ornfaiter ikke Bjern Betrums
de] av det kravet som dedsboet hevder det har mot iazard, Lord Kindessley og
Bettum | felleskap, og det omfatter heller ikke apsposter som dedsboet hevder
Bjorn Bettum alene har pifart boet ved utapping av verdier og/eller bruk av

utenlandsformuen for & hindre boets arbeid.

Lazazd nar tilbakefert aksjene i Bulls Tankrederi AS til Arders Jahres Rederi AS
gjennom cvercragelsesmelding til Bulis Tankrederi AS, og har samtidig overserdt

ul Bulls Tankrederi AS de aksjebrevene sam var i bankens besittelse.

Lazard og Lord Kinderstey har refundert Anders Jahres dedsbo motverdien av
GBP 170.000 kontant. Belepet utgjer saksomkostninger betalt av Ancers Jahres
dedsbo i forbindelse med hevingen av sgksmalet i Storbritannia hasten 1995

Anders Jahres dedsbo som saksgker og Lazard som saksak: rnr. | sammen med
Lord Kindersley som saksgkt nr. 2 begjzrer ssksmalet hevet som forlikt ved at

hver side barer sine saksomkostuinger. Seksmaélet fortsetter mellom dedsboet 0¢

saksgkt nr. 3 Bjarn Bettum.
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Sandefjord tingratt, den 23. januar 2002,

For Anders Jahres dadsbo

Etter dette forel4 ikke mer til behandling. Seksmalet vil ble hevet for Anders Jahres
~dedsbo, Lazard og Lord Kindersley ved s&rskile Kjenoelse som avsies idag.

Retten hevet

\—_‘\.

\

Terje Hagelun
Rett kopi bekrefies

sor. il fong Db
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RETTSBOK
FOR
SANDEFJORD TINGRETT _—_

Ar 2002, i tidsrommet 3o0. september til 4. oktober, ble rett satt i Drammen tinghus.

Dommer: Tingrettsdommer Terje Hagelund (settedommer)
Protokollferer: Dommeren

Sak nr.: 277/96 A

Sakseker: Anders Jahres dedsbo under offentlig skifte ved Sande-

fjord skifterett, Boks 73, 3201 Sandefjord

Prosessfullmektig: Bugge, Arentz-Hansen & Rasmussen v/advokat
Karstein J. Espelid, Boks 1524 Vika, 0117 Oslo

Saksekt: Bjern Bettum, nd hans dedsbo under offentlig skifte ved
Sandefjort skifterett, Boks 73, 3201 Sandefjord

Prosessfullmektig: Advokat Hans Stenberg-Nilsen, Grensen 12, 0159 Oslo

Saken gjelder: Erstatning



Den 8. november s.a. ble rett satt pa nytt. Det ble 1 saken avsagt slik

Saken gjelder crstatningskrav fremsatt av Anders Jahres dedsbo (heretter benevnt

"Jahreboct"). Kravet ble reist ved stevning datert 29. april 1996 mot Lazard Bank
Limited, London, Robert Hugh Moleworth Kindersley, Kent i England, og Bjern

Bettum, Sandefjord.

Saken er deretter forlikt mellom Jahreboet og Lazard Bank Limited og Robert Hugh
Molesworth Kindersley ved rettsforlik inngitt for Sandefjord Tingrett den 23. januar
d.a. Seksmalct blc deretter hevet for disse parter ved kjcnnclse av samme dato.

Saken fortsatte deretter mot Bjorn Bettum og endelig tidspunkt for hovedforhandling ble
berammet til tidsrommet 30. september d.4. til 19. desember. Hovedforhandling mot de

3 saksgkte ble opprinnelig pibegynt den 20. mars 2000 og fortsatte til 18. mai s.4., da
hovedforhandlingen ble utsatt som felge .av alvorlig sykdom hos Bjorn Bettum. Sepere

er hovedforhandlingen utsatt flere ganger idet Bjorn Bettum ikke ble frisk nok til 4 avgi

mote.

Bjern Bettum dode den 16. mars d.&. Saken fortsatte mot hans dedsbo, jfr. tvml. § lol.

Bjorn Bettums dadsbo (heretter benevnt "Bettumboet”) ble tatt under offentlig skifte ved

Sandefjord skiftcrett den 27, mars d.A.

Anders Jahres dadsbo ble tatt under offentlig skiftebehandling ved Sandefjord skifterett
den 6. april 1982.

Kravet mot Bettum er basert pi 2 grunnlag:

1. Mislighold av tilsyns- og kontrollfunksjoner som Bettum patok seg 1
forhold til handteringen av Anders Jahres utenlandsformue, og
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2. Mislighold av opplysningsplikt overfor Jahreboet (skifterett og
bobestyrelse).

For narvarende sak har Bettumboet meddelt retten og Jahreboct at det forsavidt gjelder
mislighold av tilsyns- og kontrollfunksjoner ikke vil bli bestridt at det foreligger
ngdvendig ansvarsgrunnlag og erstatningsrettslig adekvans. Heller ikkc den
erstatningsberegning som Jahreboet har foretatt 1 saken vil bli bestridt. Bettumboet gjar
imidlertid gjeldende at ethvert krav basert pa dette grunnlag er foreldet.

Forsavidt gjelder mislighold av opplysningsplikten har Bettumboet pad samme méte
meddelt at dersom retten kommer til at det forela opplysningsplikt for Bjern Bettum vis
a vis Jahreboet, si foreligger det mislighold av denne og erstatningsrettslig adekvans i
forhold til skadefalgen. Erstatningsberegningen bestrides heller ikke for dette
grunnlagets vedkommende. Bettumboet bestrider imidlertid at det forela slik
opplysningsplikt for Bjern Bettum som Jahreboets krav bygger pa.

Etter dette dreier erstatningssaken seg om hvorvidt krav som falge av tilsidesettelse av
tilsyns- og kontrollfunksjonene er foreldet, samt om hvorvidt det forela opplysningsplikt
for Bjern Bettum i forhold til Jahreboet under boets arbeide fra 1982 og frem til
Bettums ded den 16. mars d.a.

Det cr heller ikke bestridt at hver at de to pAberopte ansvarsgrunnlag hver for seg leder
til det tap som cr péstatt og som er ubestridt i saken.

De refererte begrensninger i sakens tvistetemaer ble bekreftet av Bettumboet og
protokollert ved pabegynnelse av hovedforhandlingen den 3o0. september d.4., jfr. tvml.
§ 126, or. 1.

Den historiske utvikling i saksforholdet:

Hensett til at tvistetermaene 1 saken er spersmalet om Bjern Bettum har misligholdt sine
kontroli- og tilsynsplikter for Anders Jahre i forhold til utenlandsformuen, samt om
hans opplysningsplikt overfor Jahrcboet er tilsidesatt, anses det tilstrckkelig at
saksforholdet gjengis i grove teekk. Jahreboets fremstilling av den faktiske utvikling fra
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det tidspunkt Anders Jahre 1 1939 startet sin shippingvirksombet og hvorledes han og
hans medhjelperc handterte utenlandsvirksomheten og utenlandsformuen frem til Anders
Jahre dede 11982 er ikke bestridt. Bjsrn Bettums faktiske opptreden i forbold til 4 gi
opplysninger om Jahres forhold til Jahreboet er heller ikke bestridt.

Uenigheten mellom partene knytter seg séledes ikke til faktum. Spersmailet om
opplysningsplikt er av rettslig karakter og nir det gjelder foreldelsesspersmilet dreier
uenigheten seg om subsumsjonen basert pd den faktumfremstilling som Jahreboet har
gitt. Serlig gjelder dette sparsméilet om nar foreldelsesfristene begynte 4 lape for de
enkelte krav og nar tilstrekkelig kunnskap foreld for a reise sgksmail, alt basert pa
Jahreboets faktumfremstilling.

Anders Jahre bygget fra 1939 opp en betydelig utenlandsformue organisert gjennom
Panamaselskapet Pankos Operating Company SA. Selskapet skiftet 1 1958 navn til
Continental Trust Company (CTC). Pankos’ hovedformal var i henhold til vedtektenc
rederi- og nvesteringsvirksombet.

Bjorn Bettum var Apders Jahres nzre medarbeider og kompanjong gjennom hele 1970-
tallet og bisto frem til Jahres ded i 1982.

Eierforholdet til Pankos var basert pa ihendehaveraksjer. Det fremgikk derfor ikke
hvem som var den reelle eier. Jahres representasjon for selskapet ble ivarctatt gjennom
selskapets vedtekter hvor han ble oppnevnt som selskapets europeiske agent og
legitimert til & opptre pa vegne av selskapet uten 4 fremstd som eier. Pankos drev
giennom 4rene en meget mntcktsgivende virksombet.

1 tillegg il virksomheten gjennom Pankos involverte Jahre seg i hvalfangst gjennom
Panamaselskapet Spermacet Whaling Company SA og drev aktivitet i Sverige gjennom
AB Jan.

De okonomiske resultater som ble oppnadd gjennom Panamaselskapene ble imidlertid
ikke hjemfort til Norge. Midlene ble i hemmelighet akkumulert og 1nvestert 1 utlandet.
Dette gjaldt ogsa resultatene fra svenske AB Jan.

Etter 2. verdenskrig ble Jahre gjenstand for omfattendc undersekelser fra norske
myndigheters side, sorn mistenkte at han hadde betydelige intercsser og ubeskattede
midler i1 utlandet. Etter betydclig press hjemferte han i 1955 og 1956 en rekke skip ved
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kjop fra Sverige og Panama. Vcderlagepe tilflat den formue han hadde bygget opp
utenfor Norge.

Som angitt foran skiftet Pankos 1 1958 navnt til Continental Trust Company SA.
Navneendringen fant ifelge dokumentasjonen sted i Sandefjord hvor generalforsamling
ble avholdt den 2. februar 1958. Det fremgar av protokollen at samtlige aksjer, som
var ihendehaveraksjer, var representert pi generalforsamlingen. Protokollen er
undertegnet av Anders Jahre som selskapets president og Frithjof Bettum som assistant
secretary. Dette forhold viser Jahres eierskap til selskapet. Bjern Bettum har i en
skriftlig redegjorelse av 16. november 1994 stottet den oppfatning at Jahre i alle fall
etter 1954 ansd selskapet som sitt eget.

Nye aksjebrev 1 CTC ble imidlertid ikke utstedt i 1958, men ferst 16 ar sencre, slik
fremstillingen nedenfor vil vise.

Det er vomtvistet at CTC forvaltet betydelig verdicr pa 1950 og 1960-tallet. Midlene
representerte likvider for Anders Jahre som ble benyttet til forskjelligartede
investeringer 1 den shippingvirksomhet han drev i stor malestokk.

Anders Jahres vilje og evne tit & gi betydelige pengebelop til veldedige formal er ogsé
ct ubestridt fakium knyttet til hans liv. I trdd med med dette besluttet han 1 1968, p4
vegne av CTC, & donere NOK 4o mill. til nytt radhus i Sandcfjord. I hans forste
tilsagnsbrev av 14. oktober 1968 ble ikke CTC som giver nevnt. I det mer konkretiserte
tilsagnsbrev av 13. mars 1972 fremgikk det at CTC var den reelle giver og dct ble
anfert at han selv hadde en betydelig interesse i selskapet, dog ikke aksjeinteresse.

Overforingen til Sandefjord kommune ble i1 gaveloftet fastsatt til 4 overfarsler, hver pa
NOK lo mill. De nevendige sgkpader om valutalisens avstedkom imidlertid omfattende
forklaringsproblemer overfor Norges Bank med hensyn til hvor pengene kom fra og
hvilken tilknytning Jahre hadde til CTC som gjorde det mulig for ham 2 initicre en
vederlagsfri overfaring 1 den aktuclle storretsesorden. Det viste seg at CTC’s formelle
sclskapsorganer ikke hadde vazrt i funksjon siden 1958 (ved navneendringen). De
styremedlemmer Jahre oppga 1 brevet til Sandefjord kommune av 13. mars 1972 var ikke
medlemmer av styret og han hadde siledes feilaktig oppgitt at et styre hadde gitt sin
tilshutning til gaven. Det er ikke bestridt at beslutningen om 4 gi den sakalte
Radhusgaven var Anders Jahres egen beslutning og at de midler det gjaldt var hans

egne.



Beslutningen gjorde det imidlertid nedvendig & foreta en rekke tilbakedateringer i
forbindelse med produksjon av selskapsprotokoller som overfor valutamyndighetene
skulle vise at det foreld formelt korrekte beshutninger i CTC’s styrende organer.

Bjorn Bettum var initiativtaker og besorget gjennomferingen av dette. Det ble fabrikert
styrebeslutninger, generalforsamlingsbeslutninger og forklaringer til Norges Bank som
var tilbakedaterte og uriktige i sitt innhold. Hensikten var 4 dokumentere at CTC i
forhold til Radhusgaven hadde fungert pa selskapsrettslig korrekt mate, at Ridhusgaven
var lovlig besluttet 1 selskapets styrende organer, samt at begrunnelsen fra CTC’s side
var 4 takke Anders Jahre for hans langvarige og betydelige tjenester for selskapet.

P4 samme tidspunkt foranlediget ogsd Bjern Bettum at den svenske SE-banken, som
over ar hadde forvaltet betydelige deler av CTC’s likvider, for fremtiden skulle stile all
korrespondanse til det nd formaliserte CTC i1 Panama. Bettums instruks var imidlertid
at korrespondansen skulle legges 1 konvolutt og dc facto sendes til Anders Jahre i
Sandcfjord.

Ingen del av dette faktum er bestridt. Det er heller ikke bestridt at begivenhetene peker
mot Anders Jahre som eier av CTC’s aktiva.

Norske myndigheters mistanke og undersekelser rundt CTC-formuen gjorde det aktuelt
for Jahre og de personer som bisto ham & drefte tiltak for 4 skape inntrykk av at andre
enn Jahre var eier av CTC. Tiltakene matte samtidig sikre Jahres kontroll og
disposisjonsrett over formuen. Fra 1974 tit 1976 ble ulike alternativer dreftet, herunder
oppreftelse av cn mulig stiftelse som skulle eie CTC’s aksjer eller eventuelt selskapets
midler direkte. Indirekte matte stiftelsen kontrolleres av Jahre og sikre ham tilgang til
midlene nir han malte onske det.

I et notat til Anders Jahre av 28. mai 1975 behandler Bjern Bettum denne
problemstilling. Annet og tredje avsnitt i notatet gjengis:

Etter erfaringene med Norges Bank 1 {forbindelse med Continentals bidrag til
Radhuset 1 Sandefjord, er det enighet om at det ikke er mulig a bringe
Continentals verdier inn 1 Norge, i hvert fall innen en overskuelig fremtid. Den
cneste lasning vil pd denne bakgrunn vare at Continental pa en eller annen mate

organiseres som selveiende stiftelsc med et passende internasjonalt formal. Dette



7

forméal burde defineres slik at det ogsd ville vere mulig i fremtiden 4 tilgodese
Anders Jahres fond ti] vitenskapens fremme og Anders Jahres Humanitzrc
Stiftelse bade med kapital og avkastning. Anders Jahre burde antyde visse
retnimgshinjer for hvordan han mener stiftelsens formal i fremtiden skulle

fortolkes.

Anders Jahre har gitt uttrykk for at Bess Jahre pa en eller annen passende méte
mé tilgodesees, og jeg kunne tenke meg 4 foresla at f.eks. lo millioner dollar
utskilles pA hensiktsmessig mate fra Continental si snart som mulig. Ved
innevarende ars utgang vil det da vare igjen verdier pa rundt So millioner dollar
1 selskapet, som kunne overfores til den foreslatte stiftelse. Et belep pa 1o
millioner dollar kunne gi bdde Anders Jahre og Bess Jahre den nedvendige
bevegelsesfrihet.

Sommeren 1976, muligens foranlediget av den samtidige siktelse mot Skip.sreder Hilmar
Reksten, oppfattet kretsen av radgivere rundt Anders Jahre at noe matte gjores raskt for
a dckke forbindelseslinjene mellom Jahre og formuen i CTC.

Det ble avholdt meter 1 London i tidsrommet 1. til 3. juli hvor Bjern Bettum, Lazard og
Roberta R. Alcman deltar. Sistnevnte en panamansk advokat. Det fremgar av et
memorandum fra metene at Bettum cr padriver og t det vesentlige forslagsstilleren
forsavidt gjelder opprettelse av en stiftelse som cier av CTC’s aksjer cller midlene
direkte. Bettum fremmet ogsi forslag om at en del av midlene skulie holdes utenfor
stiftelsen, jfr. foran om den foreslatte avsetning til Anders og Bess Jahre pa USD lo
mill.

Planen om opprettelse av en stiftelse som eier av CTC’s aksjer ble nedfelt i et notat av
2. juli s.4. Notatet ble signert og dermed godtatt av Anderes Jahre personlig.

Notatet beskriver overfering av aksjene til en veldedig stiftelse hvor formalet er definert
sA vidt at utdeling av midlene kan skje til enhver gnskelig person/instinisjon. Stiftelsens
trustee skal vare en storre amerikansk bank eller lignende og midlene kontrolleres av et
antall advisors/radgivere som av skattcmessige grunner skal vare bosatt 1 ulike

jurisdiksjoner.

"Aksjonarene" er ifplge notatet bosatt | de vestindiske gyer. Det dreiet seg om

Thorleitf Monsen som senere underslo vesentlige deler av midlene 1 Anders Jahres



utenlandsformue.

Den 20. juli 1976 ble stiftelsen Continental Foundation (heretter benevant "CF") stiftet i
London. 8o % av aksjene i CTC ble lagt inn i stiftelsen.

Av stiftelsesdokumentet fremgar at Thorleif Monsen er den formelle stifter (settlor). 1
henhold til kravene oppnevnes samtidig advisors (rddgivere) og trustee (forvalter) for
stiftelsen.

CF ble senere kjent ugyldig som veldedig stiftelse i det stiftelsens formal ble vurdert a
vare for vidt og dermed gikk ut over grensene for hva som kan vare lovlige formél for
en veldedig stiftelse. Avgjorelsen om a kjenne CF ugyldig som stiftelse er stadfestet av
engelsk Privy Council og cr dermed endelig. Privy Councils avgjerelse er datert
november 2000.

I forbindelse med rettsforliket mellom Jahreboet og Lazard av 23. januar d.a. har
Lazard erkjent at CTC var eiet av Anders Jahre og at opprettelsen av CF kun hadde
som formal 4 skjule cicrskapet for myndigheter og andre. Erkjennelsen er inntatt i
rettsforliket.

Bettumboet har ogsa sepere erkjent dette forhold.

De resterende 20 % av aksjene i CTC ble angivelig pd samme tidspunkt overfort til
Thorleif Monsen Trust som var til fordel for Anders og Bess Jahre.

Jahreboct har ubestridt anfert at hovedpunktene i det oppdrag/aviale som ble inngétt
mcllom Anders Jahre og bl.a. Bjern Bettum i tilknytning ti] omorgamseringen i 1976,
og som delvis fremgdr av Bettums eget notat om dette av 22. oktober 1976, var
falgende:

- forméalet med arrangementet var & "parkere” midlenc inntil videre, og ikke

med bindende virkning 4 overfore disse til stiftelsen

- Anders Jahre hadde fortsatt en eieres radighet over midlene og kunne

dispomnere disse til cget formal

- Anders Jahre kunne pa ethvert tidspunkt omgjarc oppdraget cller kalle
dette tilbake



- formalet med stiftelsen skullc defineres sd vidt som mulig slik at utdeling
fra denne kunne skje til ethvert formal

- stifielsen skulle videre kunne deles opp og formalet endres slik at Anders
Jahre beholdt den nedvendige handlingsfrihet

- samtlige av de involverte skulle kontrollere hverandre - gjensidige
kontroltfunksjoner

- stramannen Thorleif Monsen skulle ikke fa tilgang til midlene

- Lazard skulle forestd forvaltningen av CTC’s midler og pa denne maten
skulle Lazard uteve sin kontroll med CTC’s verdier

- Lazard skulle oppbevare aksjebrevene, og derved ha den fysiske kontroll
med adkomstdokumentene til formuen

- for & sikre konirollen med partene i proforma arrangementet skulle det
holdes jevnlipe mgter mellom de impliserte parter.

Som papekt foran ble 20 % av aksjene i CTC ikke lagt inn 1 stiftelsen, men overfart til
Thorleif Monsen Trust. For & kontrollere Monsen skulle Lazard ogsa forvalte disse
midlene. Jahreboet har anfart at boet ikke er sikker pA om det faktisk ble opprettet en
szrskilt stiftelse for 20 % andelen, eller om Monsen selv sto som stramann direkte
overfor Anders Jahre. 20 % av CTC’s aksjer ble imidlerud fysisk oppbevart 1 J.azard
fra 1976 mntil disse aksjcr ble innlast ved en kapitalnedsettelse 1 CTC 1 1979, jfr.
nedenfor.

Det er ubestridt at Bjern Bettum var utpekt av Anders Jahre til 4 sprge for
gjennomfpringen av omorganiscringen 1 1976. Det er likeledes ubestridt at han faktisk
deltok 1 det arbeide som var nedvendig og senere deltok 1 de moter og virksomhet
forgvrig som skulle kontrollere de personer som var formelt legitimerte til 4 rade over

Jahres midler etter omorganiseringen.

Etter 1976 er det péavist at Anders Jahre fortsatte 4 disponere CTC’s midler, bl.a. i
tilknytning til sin private eiendom Ousbyholm i Sverige.
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For saken er det ogsa vesentlig at norske skattemyndigheter avholdt bokettersyn bos
Anders Jahre i tidsrommet 1978-1980. Den norske stat v/ finansdepartementet begjrte i
forlengelsen av skatteundersgkelsene arrest 1 CTC’s konti med SE-banken. Arresten ble
iverksatt ved beslutning av 21. april 1980. Senere ble arresten opphevet av svensk
domstol. Dette avstedkom at midlene i SE-banken umiddelbart ble overfort til Lazard
og fra dette tidspunkt er Lazard eneste forvalter av CTC’s likvider og nye tiltak ble satt
i verk for 4 distansere midlene fra norske myndigheter.

Etter omorganiscringen i 1976, men far Anders Jahres dad 1 1982, ble det ogsa foretatt
vesentlige disposisjoner over CTC- formuen.

I 1979 ble aksjeposten pa 20 % i1 CTC innlost av selskapet ved kapitalnedscttelse.
Innlesningsbelapet utgyorde USD 14,25 mill. og ble overfart til et selskap ved navn
Harmon Corporation. Disse midlene var etter hensikten ment 3 sikre Anders og Bess
Jahre, jfr. det tidligere forslag om dettc i notat fra Bjern Bettum til Anders Jahre. Det
er antatt at Thorleif Monsen, Bjern Bettum og Lazard gjennomforte kapitalnedsettelsen 1
CTC. Nzrmere om hvor disse midlene endelig tok veien behandles nedenfor under
fremstillingen av hendelsesforlapet etter Anders Jahres ded.

Etter innlesningen var CF eier av samtlige aksjer i CTC.

CTC’s midler var n 1 sin helhet forvaltet av Lazard idet innskuddene i SE-banken etter
opphevelsen av skattemyndighetencs arrest umiddelbart ble flyttet dit. De involverte
fryktet imidlertid videre pagang i Storbritania og en ny lasning for CTC-midlene matte
utarbeides.

Det er godtgjort at Bjern Bettum sommeren 1980 diskuterte med represcntanter for
ILazard 2 flytte midlene til et nyopprettet fond pad Cayman Island. Fondet var drevet av
Lazard og navnet var Lazard Brothers International Income Fund. Fondet skulle
forvaltes av en ny bank stiftet av Thorleif Monsen og Lazard pA Cayman Island somn het
All Trust & Banking Corporation. Den endelige beslutning om overfering av midlene
til fondet ble tatt pA CTC's styremste den 25. september 1980 pa Hawai. Det er
godtgjort at Bjern Bettum var til stede pa det hotel styremate fant sted og pa det
aktuelle tidspunkt. Det er overveiende sannsynlig at han derfor var involvert i
beslutningen om 4 flytte CTC- midlene.
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Kort tid etter dette blec midlene flyttet over i enda et nytt selskap ved navn Blue Range
Corporation, som ble stiftet 1 Panama 23. februar 198l. Det er fra Jahreboets side
hevdet at bakgrunnen var ¢t gnske om a kvitte seg med CTC-navnet og gjore
oppsporingen av midlene ytterligere vanskelig. Flyttingen ble teknisk gjennomfert ved
at CTC utbetalte alle sine aktiva, med unntak for det sdkalte Contingency Fund, jfr.
nedenfor, til CF. CF plasserte deretter midlene i Blue Range Corporation.

Aksjene 1 Blue Range Corporation ble lagt inn i CF. Blant styremedlemmene i Blue
Rapnge Corporation var Thorleif Monsen. Styresammensetningen var identisk i CTC og
Blue Range Corporation.

Etter at CTC hadde overfert det vesentlige av sine aktiva, totalt USD 61 mill., til CF
som uthytte til CF, sto CTC igjen med en aksjepost i Bulls Tankrederi og ct belop pi
USD 1,456 mill. som ble reservert for &4 dekke den del av Rddhusgaven som det var
nektet valutalisens for, og som Anders Jahre 1 henhold til den personlige garanti han ga
for Radhusgaven hadde dekket via norske selskaper.

Ved Anders Jabres ded i 1982 besto utenlandsformuen etter dette av 3 komponenter:

1. Midlene som var plassert i Blue Range Corporation

2. Den innleste 20 % andel av aksjene i CTC og som var overfort til 1Jarmon
Corporation, og

3. Gjenvarende midler i CTC, det sikalte Contingency Fund

Det er ubestridt at utenlandsformuen deretter kom 1 urette hender pa folgende matc:

Contingency Fund:

20 % av Contingency Fund ble overfert til Thorleif Monsen hgsten 1982.

80 % av Contingency I'und forble inntil videre 1 CTC. CTC ble imidlertid opplast i
1984 og 80 % andelen av Contingency Fund ble utdelt 11} CF (eneste aksjon&r) som
likvidasjonsutbytte. Midlene forble i CF frem til 7. februar 1985. Pa dette tidspunkt
ble Contingency Fund, som da hadde en verdi pd USD 7.814.190 overfort 11l stiftelscn
New World Trust. Den juridiske raddgiver i tilknytning til transaksjonen, den kapadiske
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advokaten F. Douglas Gibson, radet imidlertid til 4 ha et selskap under stiftelsen som
besitter av midlene. New World Trust hadde et slikt selskap ved navn All Maritime
Consultants Ltd. Dette selskapet mottok midlene. Selskapet skiftet i februar 1987 navn

til Forrester Maritime, et selskap som er antatt 4 vre eid av Monsenfamilien.

Bjsrn Bettum som Anders Jahres kontroller forhindret ikke at overfaringen skjedde.
Overferingen var 1 dirckte motstrid til CF’s vedtekter hvor det var eksplisitt bestemt at
Monsen som settlor (stifter) av CIF ikke skulle motta noen av stiftelsens midler.

Blue Range Corporation:

De midler som ble utbetalt i utbytte fra CTC til CF (ca. USD 6] mill.) ble som papekt

ovenfor investert 1 Blue Range Corporation, et selskap som var heleid av CF.
CF’ aksjer 1 Blue Range Corporation ble i 1982 overfort til All Foundation.

All Foundation ble stiftet av Thorleif Monsen i 1982. Kort tid etter etableringen av
stiftelsen ble det besluttet at samtlige aksjer CF hadde i Blue Range Corporation skulle
overfares til All Foundation. Dermed var den vesentlige delen av Anders Jahres
utenlandsformue kontrollert av All Foundation og ferste skritt var tatt mot det resultat

at Monsen fikk herredomme over midlene.

Persongallenet som kontrollerte CF og som kontrollerte All Foundation var reelt det
samme. Detaljene om dette representer begivenheter underveis. De fratradte etter
hvert og ble gkonomisk belonnet av Monsen ved sin fratreden. Det er ubestridt og
avgjarende vesentlig at familien Monsen fra arsskiftet 1984/85 kontrollerte stiftelsen All
FFoundation hvor midlene fra Blue Range Corporation pa dettc tidspunkt var plassert.

All Foundation var eier av aksjene i Bluc Range Corporation, mens den konkrete
forvalting av selskapets midler var plassert 1 Lazard Brothers International Income Fund
som ble forvaltet av All Trust & Banking Corporation under veiledning av Lazard.
Lazard og Monsen utpekte to styremedlemmer hver 1 forvaltningsfondet. Lazard
rapporterte fortlopende til Byorn Bettum, slik at han selv har bekreftet 1 sin skriftlige
redegjorelse om saksforholdet av 1994.
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I oktober 1984 oppga Lazard sin forvaltning av midlenc gjennom Lazard Brothers
Interpational Income Fund. Midlene ble i stedet overfort til All International Fund som
var eneeid av Thorleif Monsen og han fikk direkte tilgang til ogsa denne del av
utenlandsformuen.

Det er 1kke sannsynliggjort at Bjsrn Bettum protesterte.

20 % av CTC aksjene - innlest og verdien plassert i Harmon Corporation:

Verdien utgjorde som referert ovenfor USD 14,25 mill.

Harmon Corporation ble opplest ved vedtak i generalforsamiing den 25. oktober 1984.
Generalforsamlingen ble avholdt 1 Tokyo og det er godtgjort at Bjgrn Bettum var 1
Tokyo pa det aktuelle tidspunkt.

Midlene fra Harmon Corporation antas & vare utdelt som likvidasjonsutbytte til selskap
kontrollert av Thorleif Monsen.

Oppsummert er Anders Jahres utenlandsformue, opprinnelig eiet av CTC, ved dette
kommet under Thorleif Monsens kontroll. Det som pr. idag er i behold av formuen
holdes av All Foundation pd Cayman Island og hvor Jahreboet gjar rettslig pagang for &
fa midler tilbakefort.

Gjennomgangen av saksforholdet sa langt har vart relatert til de begivenheter som
vedrprer Jahreboets anfarsel om tilsidesettelse av kontroll- og tilsynsplikter fra Bjern
Bettums side, og som resulterte 1 at Anders Jahres utenlandsformue kom pa urette

hender.

I det folgende fremstilles saksforholdet 1 tilknytning til Jahreboets anfersel om Bjorn
Bettums tilsidesettelse av opplysningsplikten overfor boct. Ogsa dctte saksforholdet er
ubestridt fra Bettumbocts side, men det anfares fra Bettumboets side at det ikke foreld
cn slik opplysningspbikt som Jahreboet hevder. Dersom dct foreligger opplysningsplike,
cr det enighet om at dennc er misligholdt.
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Etter at Anders Jahres dadsbo ble tatt under offentlig skiftebehandling ved Sandefjord
skifterett den 6. april 1982 ble advokat Per Brunsvig oppnevnt som bostyrer.

Advokat Brunsvig tok umiddelbart kontakt med Bjern Bettum for 4 fi hans bistand i
arbeidet med 4 skaffe oversikt over boet, herunder boets aktiva. Bettum ga til tross for
sin kunnskap om forholdene ingen opplysninger til advokat Brunsvig om eksistensen av
utenlandsformuen og hvor den befant seg.

Vestfold Fylkesskattestyre traff 1 1983 vedtak om etterligning av Anders Jahre, i det
vesentlige basert pa antatt eierskap til CTC’s midler i SE-banken.

Advokat Brunsvig var pd det tidspunkt villedet av Bjgrn Bettum, Lazard og Kindersley
til 4 tro at Jahre ikke hadde noen ejertilknytning til midlene i SE-banken. Hap valgte
derfor & paklage vedtaket til Riksskattenemnda og Jahreboets eneste loddeier, Bess
Jahre, uttok stevning mot staten for 4 f3 kjent vedtaket ugyldig.

Dette saksmalet ble senere trukket, men Riksskattenemnda for sin del opprettholdt
Fylkesskattestyrets vedtak ved kjennelse av 2. november 1990.

Regjeringsadvokaten pa vegne av skattekreditorene anmeldte i trdd med dette et krav 1
boet som pr. 27. desember 1990 utgjorde NOK 778.447.385,-.

Det legges til grunn at advokat Brunsvigs strategi, som falge av manglende kunnskap
om utentandsformuen, primart var a reduserc boets passivaside 1 stedet for a seke etter
aktiva ute og hjemmie.

Det er fra Jahreboets side anfert at dersom Bjorn Bettum pa et tidlig tidspunkt av
bobehandlingen hadde giit de opplysninger han hadde om CTC-formuen, si ville denne
kunne vart hjemfort for Thorleif Monsen tilegnet seg den, og med langt lavere
kostnader enn hva som ni er pélept 1 forbindelse med boets langvarige og omfattende
arbeide.

Boets hovedcksempel pa dette er resultatet av sgksmalet pd Cayman 1sland om
gyldigheten av stiftelsen CF.  Stiftelsesdokumentet hadde en rekke klausuler som tillot
utbetalinger 0l 1kke veldedige formdl og stiftelsen ble kjent ugyldig som "charitable
foundation” i ar 2000. Dersom Jahreboet hadde hatt kunnskap om stiftelsen og dens
vedtekter kunne dette resuitat vart oppnadd pa 198o-tallet.
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Etter at advokat Brunsvigs helse sviktet ble ny bostyrer, advokat Even Wahr-Hansen,
oppnevnt 1 skiftesamling den 17. januar 19991.

Fortielsene og villedningen fortsatte fra Bjorn Bettums side ved at ingen opplysninger
om utenlandsformuen ble gitt, t1] tross for gjentatt pagang og sparsmalsstilling
vedrarende disse forhold fra bostyrerens side. Med den kunnskap partene na har om
hans rolle er det heller ikke fra Bettumboet bestridt at han unnlot 4 opplyse om hva han
visste og til dels ga positivt uriktige og ufullstendige opplysninger.

Tgrst ved Pkokrims dokumentbeslag hos Bjern Bettum i oktober 1994 fikk Jahreboet
ytterligere kunnskap om hans forhold rundt handteringen av utenlandsformuen.

Forutgiende,'i lapet av 1993, hadde boet ogsa fatt innsyn i deler av det samme ved den
dokumenttilgang boct fikk fra Henry Mc Kionell. Henry Mc Kinnell var Thorleif
Monsens tidligere svigersgnn. Jahreboet inngikk i mai 1993 avtale med Mc Kinnell om
a fa tilgang til relevante dokumenter i Mc Kinnells besittelse mot vederlag.

Det var dokumenttilfanget fra disse to kilder som etter Jahreboets oppfatning ga
grunniag for a utta stevning mot Bjorn Bettum i nzrvarende sak den 29. april 1996.

Anders Jabres dedsbo har i det vesentlige anfert:

Mislighold av kontroll- og tilsynsplikter - foreldelsessparsmalet:

Foreldelsesspersmalet har kun betydning i forhold til Jahreboets piberopte
ansvarsgrunnlag 1 form av mislighold fra Bjern Bettums side av de kontroll- og
tilsynsplikter han badde p4 vegne av Anders Jahre. Det er i {orhold til dette
ansvarsgrunnlag Bettumboet har anfert at ethvert krav ma anses bortfalt som folge av
foreldelse.
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Jahreboets anfersler vedrerende anvarsgrunnlag, adekvans og erstatningsutmaling er
som nevnt ikke bestridt.
Foreldelsessparsmalet reiser 3 problemstillinger:

1. Nér fant mislighold sted for de enkeltc krav, d.v.s. kravet pa erstatning for
tap av

a) midlene fra Blue Range Corporation

b) midlene fra Harmon Corporation

¢) 80 % andelen av Contingency Fund, og
d) 20 % andelen av Contingency Fund

2. Er fristavbrudd skjedd i tide etter foreldelseslovens regler, og

3. I tilknytning til pkt. 2, nar hadde Jahreboet tilstrekkelig kunnskap til &

foreta fristavbrudd ved anlegg av spksmal. -

Misligholdstidspunktet:

Midlene fra Blue Range Corporation:

Jahreboet har anfort at mislighold for disse midler fant sted i oktober 1984.

Denne del av utenlandsformuen ble, som allerede fremstilt, 1 1981 overfart til Blue
Range Corporation som var heleiet av CF. Aksjene 1 Blue Range Corporation ble
deretter 1 1982 overfart som eneste aktivum til det nystiftede All Foundation. Midlene
ble deretter forvaltet t fond i Lazardsystemet frem til oktober 1984 da midlene ble
overfert til All International Fund som var heleiet av Thorleit Monsen.

P4 dette tidspunkt fant Bjgrn Bettums mislighold av kontroll- og tilsynsplikten sted.
Midlene var na ute av det kontrollsystem som var etablert og hvor Lazard og Bjgm
Bettum badde avgjerende kontrollfunksjoner for 4 unngé at de formelt Jegitimerte

personer, herunder Monsen, med urette tilegnet seg midler.
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De facto var det nettopp dette som skjedde ved overferingen til Monsens eget fond.

Foreldelsesfristen ved misligbold i kontraktsforhold er 3 ar, jfr. foreldelsesioven § 2, og
laper fra dct tidspunkt mislighold inntradte, jfr. § 3, or. 2.

Jahreboet péaberoper tilleggsfrister etter samme lovs § 1o med tilsammen lo 4r. Samlet
foreldelsesfrist er sdledes 13 4r, og denne var ikke utlept ved uttak av stevning den 29.
april 1996.

Midlene fra Harmon Corporation:

20 % av aksjene 1 CTC som etter omorganiseringen i 1976 ble holdt av Thorleif
Monsen som stramannp for Andcrs Jahre, ble innlest ved kapitalnedsettelse 1 1979.
Jonlasningsbelopet pad USD 14,25 mill. ble overfart til selskapet Ilarmon Corporation ug
forble der til dette selskapet ble opplest den 25. oktober 1984. Midlene antas & ha blitt
delt ut som likvidasjonsutbytte til annet selskap kontrollert av Thorleif Monsen.

Ved utbetalingen av likvidasjonsutbyttet fant misligholdet sted. Kravet er ikke foreldet
idet det er tale om samme mishgholdstidspunkt som for midlene fra Blue Range
Corporation.

80 % andelen av Contingency Fund:

Selskapet CTC ble besluttet opplest t mai 1984 og midlcne i sclskapet ble betalt som
likvidasjonsutbytte til CF. Den 7. februar 1985 ble samlct utbyttc pa USD 7.814.190
overfert til stiftelsen New World Trust og forholdet representerer etter Jahrebocts
oppfatning mislighold av Bjorn Bettums kontrollfunksjon. Misligholdstidspunkter er
dermed 7. februar 1985. Heller ikke denne del av erstatningskravet er dermed foreldet.
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20 % andelen av Contingency Fund:

Hosten 1982 ble 20 % av Contingency Fund - USD 1,456 mill. - utbetalt til ‘Thorleif
Monsen, og mislighold av Bjern Betturns kontrollplikter fant sted samtidig ved at han
tillot/ikke hindret utbetalingen, slik han 4penbart pliktet som representant for eieren
Anders Jahre.

Jahreboet har ogsa for denne post anfort at det gjclder en foreldelsesfrist pa 13 &r.
Fristavbrudd fant sted fer hesten 1995 idet boet ved avtale med Bjsrn Bettum av 13,
juni 1995 ble avtalt at boets krav mot ham ikke var 4 anse som foreldet, dersom
stevning ble tatt ut innen 3 ar fra avtaledato. Avtalen forutsatte at eventuclle krav ikke
var forcldet allerede pa avtaletidspunktet. Det heter i avtalens pkt. 3.1:

Bjorm Bettum forplikter seg til ved denne avtale & frafalle enhver
passivitets-eller foreldelsesinnsigelse vedrgrende boets krav som angitt i
pkt. 2, med mindre bortfall eller foreldelse allerede var inntradt ved
avtalens underskrift.

Dettc innebarer at tidsforlgpet etter denne avtales inngéelse ikke skal ha
betydning for eventuelle passivitets- eller foreldelsesspersmal, forutsatt at
boet innleder rettslig forfelgning mot Bjorn Bettum i lgpet av de narmest
folgende 3 ar.

Boct har gjort gjeldende at kravet ikke var forcldet pr. 13. juni 1995. Stevning ble
deretter tatt ut innen den avtalte 3 arsfristen.

Foreldelsesavtalen er hjemlet i foreldelsesloven § 28.

Er fristavbrudd skjedd i tide:

For midlene fra Blue Range Corporation, midlene fra 1larmon Corporation og 80 %
andelen av Contingency Fund fant mislighold sted 1 19584 og 1985. Jahreboet er
berettiget til lo ars forlengelse av foreldelsesfristen via tilleggsfrister etter
foreldelsesloven § lo og samlet foreldelsesfrist blir derfor 13 ar.
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Stevning ble tatt ut den 29. april 1996 og kravene er ikke foreldet.

Vedrerende 20 % andelen av Contingency I'und medforer foreldelsesavtalen med Bjern
Bettum av 13. juni 1995, sammenholdt med kravet pa 13 irs foreldelsesfrist, at heller
jkke dette kravet er foreldet.

Grunnlaget for Jahreboets krav pa tilleggsfrister fremstilles nedenfor under avsnittet som
gjengir anforslene knyttet til nar boet fikk tilstrekkelig kunnskap til & ga til seksmal, jfr.
foreldelsesloven § lo.

Jahrcboet har ogsa papekt at fristavbrudd for NOK 13,5 mill. av totalkravet mot Bjern
Bettum fant sted szrskilt ved forliksklage mot ham for dette belgp ved Sandefjord
forliksrad datert den lo. mai 1994. Dette belep er imidlertid absorbert av hovedkravet
og gér inn 1 dette.

Subsididzrt anfares at denne del av kravet under enhver omstendighet ikke er foreldet.

Kunnskapskravet - foreldelsesloven § lo:

Bettumboets hovedanforsel er at det foreld tilstrckkelig kunnskap pa Jahreboets hand fer
13. juni 1994, som er ett ar for inngdelse av foreldelsesavtalen med Bjorn Bettum, og at
det derfor ikke var grunnlag for videre tilleggsfrist 1 1994. Kravene er derfor forcldet
idet foreldelsesavtalen bestemmer at den avtaite suspensjon av foreldelsesfristen ikke
gjelder dersom krav allcrede var foreldet pad avtaletidspunktet den 13. juni 1995.

Jahreboet har bestridt dette, og anfert at det ikke foreld nedvendig kunnskap til 4 reise
seksmal mot Bjorn Bettum pr. 13. juni 1994. Dermed lop ny tilleggsfrist og ingen del
av kravene var foreldet da avtalen om forlenget frist ble inngatt. 13-arsfristen for det

farst misligholdte kravet (20 % andelen av Contingency Fund) utlep hesten 1995.

Det er anfort at kunnskapskravet innebarer at fordringshaveren har slik tilgang pa
kunnskap om skyldneren og kravet at denne har oppfordring eller rimelig foranledning
til & ga til seksmal med utsikt til et positivt resultat. Denne forstaelsen av
kunnskapskravet falger s@rlig av rettspraksis. Det er ogsa papekt at det vil dreie som

en konkret og helhetlig vurdering av de samlede omstendigheter og at vurderingen ma
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foretas i samtid slik forholdet artet seg for boet i takt med informasjonstilgangen.
Konkret om kunnskapstilgangen og situasjonen pr. juni 1994 har Jahreboet anfort;

Ved starten av bostyrer Even Wahr-Hansens arbeide 1 1991 var utgangspunktet for
bostyrerens etterforskning de opplysninger som fremgikk av Riksskattenemndas vedtak
av 2. november. Dette vedtaket var i hovedsak truffet pA grunnlag av opplysninger
Anders Jahre selv hadde gitt til Valutakontoret i Norges Bank, informasjon mottatt fra
SE-banken 1 Stockholm, opplysninger fra handelsregisteret i Panama og informasjon
innhentet gjenmom bevisopptak av tjenestmenn tilknyttct SE-banken og Lazard.
Riksskattenemnda visste videre at aksjenc 1 CTC 11976 var overfort til en veldedig

stiftelse, men navnet pa stiftelsen var ukjent.

Riksskattenemndas kjennelse omhandlet imidlertid ikke Bjorn Bettums forhold og rolle
knyttet til utenlandsformuen.

Pa begynnelsen av 199o-tallet hadde boet fra flere hold indikasjoner pa at
utenlandsformuen var under Thorleif Monsens kontroll. Imidlertid foreld ingen eksakte
opplysninger eller dokumenter. Bostyreren mette 1 det vesentlige taushet og holdninger
som tilkjennega misngye med at noen befattet seg med forhold som innebar risiko for

Anders Jahres ettcrmale.

Jahreboet fikk 11992, gjcnnom journalist Alf R. Jacobsen, kontakt med Thorleif
Monsens tidligere svigersenn Henry Mc Kinnell. Mc Kinnell hadde indikert til
Jacobsen at han hadde informasjon som kunne vare viktig og kanskje avgjerende for
oppsporingen av Anders Jahres utenlandsformue.

Etter lengre tids forhandlinger inngikk boet 1 mai 1993 avtale med Mc Kinnell om
tilgang til hans dokumenter. Fra forste kontakt med Mc Kinnell 1 1992 og frem til
avtaletidspunktet 1 1993 fikk boet liten tilgang til opplysninger. Mc Kinnells holdning
var at det matte foreligge en ferdigforhandlet avtale om vederlag fer han gnsket 4

eksponere materialet for bostyreren.

Materialet fra Mc Kinnell ble oversendt boet suksessivt 1 3 forsendelser. Iarste
forsendelse fant sted 9. mai 1993, deretter en ytterligere forsendelse i slutten av mai

maned og siste forsendelse 1 november maned 1993.
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Dokumentene fra Mc Kinnell hadde svert begrensede opplysninger om Bjorn Bettums
forhold. Bostyreren hadde sin ferste samtale med Bjom Bettum hasten 1993. Samtalen
var unyttig. Bettum vegret seg, visste lite og sporet gjentatte ganger av samtalen.
Dette gjentok seg 1 senere meter mellom de to.

Det er anfort at Mc Kinnell-dokumentene i det vesentlige ga Jahreboet opplysninger om
folgende forhold:

at Continental Foundation var navnet pa stiftelsen aksjene i CTC formelt
ble overfort til i1 1976

- at Thorleif Monsen som strdmann for Anders Jahre opptradte som stifter
av CF 1 1976

- at Thorleif Monsen i egenskap av strimann for Anders Jahre ble "nominal

owner" av 20 % av aksjene 1 CTC

- at Thorleif Monsen senere innlestc 20 % aksjeposten 1 CTC og urettmessig
disponerte over innlesningsbelapet

- at midlene 1 CF etter Anders Jahres ded var overfert til en ny stiftelse ved
navn All Foundation

- at Thorlcif Monsen urettmessig hadde disponert over utenlandsformuen til
egne formal

Ytterligere informasjon fulgte av Alf R. Jacobscns bok "Uten skrupler” som utkom i
1993. Det dreide seg likevel om journalistisk materiale og boken inneholdt svert
begrensede opplysninger om Bjern Bettums rolle 1 saken.

Det samme gjaldt Jacobsens tidligere utgivelse "Eventyret om Anders Jahre" fra
1980-tallet.

Jacobsens siste bok medferte imidlertid cn endret holdning hos de kilder bostyreren
henvendte seg til. Bokens avdekking av at Thorleif Monscn og hans krets av personer
hadde beriket seg urettmessig pa Jahrcfamilicns midler medferte at tausheten avtok og
skapte en stgrre forstaelse for boets arbeide.



22

Varen 1994 uttok Jahreboet spksmal i London mot cn rekke personer og selskaper i
Lazard og Monscnsfaren. Bjorn Bettum ble ikke saksokt ved dette seksmélet. Boet
har anfert at drsaken var at man ensket et samarbeide med Bettum, at man var engstelig
for at hans posisjon som saksgkt ville forkludre valget av vernteting i London og skyve
saken til Cayman Island samt at boet pa dette tidspunkt langtfra hadde nedvendig
kunnskap om bans forhold til & gjennomfare seksmal mot ham.

Boet har hevdet at bildet ikke var komplett 1 forhold til noen saksakt pd det tidspunkt
steviing ble tatt ut i London. Saksanlegget ville imidlertid medfare "discovery” etter
de engelske prosessystemet, hvilket innebzrer at alle parter har en ubetinget og strengt
sanksjonert plikt til &4 fremlegge alt materiale partene besitter. Boets analyse av

situasjonen ville derved enten bli bekreftet eller avkreftet.

Jahreboet har i sammenheng med Bettumboets anforsel under hovedforbandlingen om at
tilstrekkelig kunnskap forela til 4 reise seksmal pr. 13. juni 1994 forgvrig papekt at
Bettum selv 1 tilsvaret av 1. oktober 1996 har karakterisert boets saksfremstilling 1
stevningen som basert pa en lang rekke hypoteser. Denne karakteristikk stir i sterk
kontrast til hva som pd hevdes om boets kunnskapsgrunnlag allerede 2 4r far stevningen
ble tatt ut.

Etter saksanlegget i London har Jahreboet mottat betydelig og avgjsrende materiale til
belysning av Bjarn Bettums funksjoner knyttet tif hindteringen av Jahres
utenltandsformue.

Dette gjelder materiale fra All Foundation og fra Bjarn Bettums arkiver i forbindelse
med @kokrims beslag hos Bettum.

Et helt sentralt dokument mottatt fra All I'oundation var CF’s stiftelsesdokument som
ble fremlagt under sgksmalet pd Cayman Island, anlagt 1 september 1994. Tidligere
hadde boet bare vart kjent med et kort utdrag av stiftelsens formalsparagraf.

Jkokrims beslag hos Bjorn Bettum ble gjennomfert i oktober 1994.
Disse dokumenter ble avgjarende for saksanlegget mot Bjern Bettum. Bostyreren har

bekreftet dette 1 sin partsforklaring og forholdet representerer Jahreboets hovedanfersel
tit spgrsmalet om nar boet hadde tilstrekkelig kunnskap til & gé til soksmil med utsikt
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til positivt resultat.

Via @kokrimbeslaget fikk boet szrlig kunnskap om alle forhold rundt Radhusgaven,
med unntak for korrespondansen til og fra Norges Bank. Dette omfatter samtlige av
Bettums utallige notater og omfattende korrespondanse med medhjelpere i Sverige,
Paris, Panama og Londen. Beslaget viser ogsd dokumenter som beskriver bakgrunnen
for, forberedelsene og gjennomfuringen av antedateringene i CTC som var nadvendige
for & dokumentere at Radhusgaven var gyldig besluttet m.v.

Beslaget inneholdt ogsa alt materiale som viser omorganiseringen av CTC over arene
1974 til 1976 samt Bjgrn Bettums saksredegjorelse av 16, november 1994. Dokumentene
avdekker hans rolle og hans kunnskap om utenlandsformuen, hvorledes denne ble
forsekt skjult og hvorledes disposisjonene medforte at midlene kom 1 urette hender, alt
med Bjorn Bettum som deltager i prosessen.

Endelig avdekket beslaget en avtale av 12. februar 1985 mellom Bjgrn Bettum og
Thorlcif Monsen om betydelig skonomisk kompensasjon til Bettum.

Jahreboets konklusjon cr at boet forst ved arsskiftet 1994/95 hadde tilstrekkelig
kunnskap om fordringen mot Bjern Bettum til at boet hadde rimelig foranledning til 4
g4 til ssksmal med utsikt til 4 vinne frem, slik det ble gjort ved stevningen av 29. april
1996. Kunnskapen var et resultat av bocts eget arbeide. Bjern Bettum hadde i hele
tidsperioden motarbeidet boets innhenting av informasjon. Dette forhold mé hensyntas
ved vurderingen av boets fremdrift.

Ingen av kravspostene var dermed foreldet ved saksanlegget, jfr. foreldelseslovens

regler om tilleggsfrister og foreldelsesavtalen mellom boet og Bjern Bettum av 13. juni
1995.

Bjorn Bettums mislighold av opplysningsplikten overfor Anders Jahres dedsbo:

Jahreboet gjor gjcldende at Bjorn Bettum ga misvisende og mangelfull

informasjon/opplysninger til boet fra 1982 og frem til hans ded 16. mars d.a.

Hvorledes Jahreboet ble unndratt Bjern Bettums kunnskap er fremstilt foran under
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avsnittet om den historiske utvikling av saksforholdet. Dette faktum er ikke bestridt og
fremstillingen er i det vesentlige dekkende for Jahreboets anfarsler om hvorledes Bjorn
Bettum unndro boet fra kunnskap og hvorledes det ble gitt ufullstendige og til dels
misvisende opplysninger.

Ansvarsgrunnlaget forutsetter logisk at det foreld en opplysningsplikt for Bjern Bettum
vis a vis Jahreboet. Jahreboet har n&rmere begrunnet dette.

Det er vist til at boapningen representerer et generalbeslag som innebzrer at boet tradte
inn 1 alle Anders Jahres rettigheter av gkonomisk art, og de av hans befayelser som er
nedvendige for 4 gjore disse rettighetene gjeldende. Denne rettslige situasjon er senere
kodifisert gjennom dekningsloven § 2-2 som ogsa fir anvendelse pa insolvente dadsbo
(som Anders Jahres dadsbo), jfr. samme lovs § 2-1.

Generalbeslaget innebarer at boet "gir 1 Anders Jahres juridiske sko”, d.v.s. at boet
har overtatt samtlige av Anders Jahres rettigheter.

I forlengelsen av dette synspunkt er pipekt at det er uomtvistet at det foreld en
kontrakt/avtale mellom Anders Jahre og Bjern Bettum om kontroll og tilsyn med de
arrangementer som ble etablert for utenlandsformuen, slik at de legitimerte - srlig

strimannen Thorleif Monsen - ikke skulle fa tilgang til noc av midlene.

Boet har som Anders Jahres rettsetterfalger de samme rettigheter som Anders Jahre
etter kontrakten hadde i forhold til Bjorn Bettum. Dette innebzrer at den rett til
opplysninger Anders Jahre hadde i forhold til Bettum , ved Jahres dod ble overfert til
hans dadsbo ved skifterett og bobestyrelse.

Boet er et selvstendig rettssubjekt og er ikke bundet av Anders Jahres disposisjoner ]
storre grad enn han selv ville vert. Boet er derfor berettiget til eventuelt & omgjare
Anders Jahres disposisjoner, herunder omgjore en eventuell beslutning som métte vare
truffet om at Bjern Bettum skulle bevare taushet om utenlandsformucn. Han kan derfor
ikke mete boct med den innsigelse at han har avtalefestet taushetsplikt. Han hadde
uansett 1kke taushetsplikt overfor Jahre og saledes heller ikke overfor hans dedsbo.
Bjorn Bettums plikt til & viderebringe relevant informasjon til boct felger viderc av den
alminnelige lojalitets- og opplysningsplikt i kontrakt begrunnet 1 hans oppdrag for
Anders Jahre og hans posisjon ved de begivenheter som fant stcd rundt

utenlandsformuen.
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Bjern Bettum forsto at midlene tilhorte Anders Jahre og dette forhold utlaste
opplysningsplikt. Til tross for en serie forespersler og henvendelser fra bostyreren
gjennom cn arrekke valgte han a villede ved & holde tilbake informasjon samt gi direkte
misvisende opplysninger. Det er etter Jahreboets oppfatning dpenbart at han forsto at
kunnskapen han satt pa var avgjerende for boets arbeid med 4 oppspore Jahres midler.

Det er fra Bettumboets side vist til at Bjern Bettum ikke hadde plikt til & gi
opplysninger som kunne inkriminere ham selv, og at dette 1 stor grad ville vart tilfelle
dcrsom han hadde fremstatt og redegjort for alle forhold.

Jahreboet har imotegatt denne rettsoppfatning. Vernct mot selvinkriminering er
aperkjent og har lang tradisjon inpenfor straffcrettspleien, jfr. strpl. § 167 om siktedes
rett til straffritt & gi uriktig forklaring og vitner og mistenkies rett til 3 nekte 4 gi
forklaring for politiet, jfr. § 230, samt vitners rett til 4 nekte & gi forklaring for retten
dersom deres forklaring kan medfare straffeansvar.

Tilsvarende hjemler foreligger ikke i privatrettslige forhold. Selvinkrimineringsforbudet
regulerer kun forholdet mellom borger og stat, ikke forholdet mellom to private parter,
1 kontraktsforhold eller forevrig. Bettumboets analogisering fra strafferetten til
kontraktsretten er derfor uholdbar.

I den foreliggende sak dreier det seg om opplysningsplikter overfor en kontraktspart
som Bjarn Bettum frivillig har inngitt avtale med. Det er ikke opplysningsplikter
overfor et statlig forvaltningsorgan slik at selvinkrimineringsforbudet gjelder. Dersom
det 1 erstatningsforhold skal vare slik at skadevolderen ikke har opplysningsplikt
dersom den skadevoldendc handling er sa grov at hans forklaring vil uisette ham for
straff, men full forklaringsplikt dersom dette ikke er tiifellc, vil det representere en

uforstaelig og helt urimelig losning.

At Bjorn Bettums opplysninger til boet ville utsatt ham for mulig straffeansvar, kan
dermed ikke frita ham for opplysningplikt.

Dersom det konstateres opplysningsplikt, har Bettumboet ikke bestridt at denne ble
misligholdt med det erstatningsansvar til folge som Jahreboet har pastétt.
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Tapsberegningen:

Tapsberegningen er ikke bestridt. Det er heller ikke bestridt at de to ansvarsgrunnlag,
mislighold av kontroll- og tilsynsplikter samt mislighold av opplysningsplikt, hver for
scg og sarmlet leder t1] det péstatte skonomiske ansvar.
Jahreboets erstatningskrav bestar av 3 tapsposter:

- verdien av Anders Jahres utenlandsformue

- differansen mellom skattekravets morarentc og ordinzr avkastning pa

samme belep, og
- boets meromkostninger grunnet Bjorn Bettums forhold.

Verdien av Anders Jahres utenlandsformue:

Beregningen er basert pa verdien av den formue som Anders Jahre hadde i utlandet pa
det tidspunkt Bjern Bettum misligholdt sine plikter etter Jahres ded. Misligholdet av
kontroll- og tilsynspliktene fant sted i perioden 1982 - 1985.

Beregningen av tapet cr for det forste foretatt ved at de enkelte tapsposter er
rentcberegnet (avsavnsrente beregnet som gjennomsmitt av kassekreditirenten i perioden)

frem til 7. februar 1985 da sistc mislighold av noen tapspost fant sted.

Dette gir for de enkelte tapsposter felgende beregning:

20 % andelen av Contingency Fund:

Novedstol USD 1.456 ooo. Avsavnsrente USD 314.639. Totalt USD 1.770.639.
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80 % andelen av Contingency Fund:

Hovcdstol USD 4.814.190. Avsavnsrente er null. Totalt USD 4.814.1%0.

Blue Range Corporation:

Hovedstol USD 92.394 828. Avsavnsrente USD 33.851.177. Totalt USD 95.780.005.

Harmon Corporation:

Ilovedstol USD 14.250.000. Avsavnsrente USD 11.358.458. Totalt USD 25.608.458.
Totalverdien pr. 7. februar 1985 utgjorde siledes USD 127.973.292.

Som felge av forliket mellom Jahreboet og Lazard og Kindersley vinteren 2002, hvor
boet pr. 31. juli s.4. ble tilfart USD 41,4 mill., har boet videre foretatt en felles
beregning av avsavnsrente fra 7. fehruar 1985 til 1. august d.4. Rentebelopet utgjor
USD 120.820.5l0.

Verdien av formuen pr. 3l juli d.4. utgjer dermed samlet USD 248.793.862.

Fra dette belep har boet trukket forliksbelapet pa2 USD 41.500.000 og verdien av
formuen etter nevnte fradrag utgjer pr. 31. juli d.4. USD 207.293.862.

Dereiter er det foretatt en beregning av avsavnsrente av dette belep frem til 31, august
Belopet utgjer USD 2.358.185 og gir en samlet totalverdi pr. samme dato pa
USD 209.652.046.

De midler som pr. idag er ; behold av utenlandsformuen ligger hovedsaklig 1 stiftelsen
All Foundation pad Cayman Island. Boets rett til disse midler er gjenstand for lokal
rettslig prevelse. Bjorn Bettum har opplyst at stiftelsen pr. august 1999 hadde verdier
for USD 66 mill. Boet besitter ikke na eksakte opplysninger om dagsverdien av All
Foundations midler. Det antas imidlertid at verdien er i rcgionen USD 75 mill.
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Dette belep er for nervaerende sak trukket ut av Jahreboets krav mot Bjern Bettum og
pastandsbelapet vedrarende utenlandsformuen blir siledes USD 134.652.046.

Kemneren 1 Sandefjord har meldt et skattekrav 1 boet som etter ajourfart
morarenteberegning pr. 3. august d.4. utgjer NOK 1.407.567.452.

Jahreboet ma betale den beregnede morarente. Boet har derfor beregnet differansen
mellom den avsavnsrenten som er lagt inn i kravet ovenfor og skyldig morarente.
Differanscen kreves erstattet av Bjorn Bettum fordi den er pafert boet ved det mislighold
av kontroll- og tilsynsplikter, samt opplysningsplikten, som han har begatt overfor boet.

Diffcransen utgjer NOK 491.573.454, som inngér 1 boets pastand.

Jahreboet har endelig krevd kompensasjon for de merkostnader knyttet til bobehandling
som Bjern Bettums mislighold har foranlediget.

Kravet utgjgr NOK 68.500.000.
Kostnader i advokat Per Brunsvigs periode som bostyrer er holdt utenfor kravet.

Jahreboct har vedgatt at det er vanskelig 8 fastsla eksakt hvilke merkostnader Bjarn
Bettums forhold har péfert boet, og kravet er derfor i det vesentlige beregnet
skjgnnsmessig.

Saksomkostninger forbundet med narverende seksmal er holdt utenfor beregningen.

For perioden 1991 - 1993 utgjer de totale bobebandlingskostnader avrundet
NOK 16 mill. Dissc kostnader er pifert som en direkte felge av Bjorn Bettums forhold
og kreves dekket i sin helhet.

Pr. 1994 var de totale kostnader kommet opp 1 avrundet NOK 36 mill. Hoveddclen av
disse kostnader refererer seg til London-seksmalet i 1994 og til sgksmal samme ir pa
Cayman Island hvor boet ble saksgkt. Boet har gjort et skjonnsmesslg fradrag pa
NOK 25 mill. og krever NOK Il mill. dekket av Bettumboct.

For perioden 1995 - 200l har boet skjennsmessig trukket ut kostnader til seksmélene pa
Cayman Island og ved Sandefjord tingrett.
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Seksmalet ble ved steviungen anlagt mot tre saksgkte, Lazard, Kindersley og Bettum
som solidarisk ansvarlige for Jahreboets samlede tap.

Etter prinsippet i skadeserstatningsloven § 5-3, nr. 2, vil fordelingen av ansvaret
mellom solidarskyldnere bero pa hvor stor innvirkning pa skaden den enkelte har hatt.
Jahreboet hevder at Bjorn Bettum er 4 anse som hovedskadevolder, og at den alt
vesentlige skyld for boets tap er hans.

Begrunnelsen for boets oppfatning pa dette punkt er fremstilt foran.

Forliksbelepet med Lazard og Kindersley pd USD 41,5 mill. er derfor etter Jabreboets
syn representativt for den innvirkning pa skaden som disse to saksekte har hatt. Det er
gjort fradrag for forliksbelapet ved beregningen av utenlandsformuens naverdi. Noe
yiterligere fradrag 1 tapsberegningen for de engelske saksgktes forhold er derfor ikke
aktuelt, jfr. prinsippene 1 skadeserstatningsloven § 5-3, 2. ledd og gjeldsbrevloven § 2,
2. ledd.

Anders Jahres dedsbo har nedlagt slik
pastand:
1. Bjorn Bettums dadsbo demmes til & betale til Anders Jahres dedsbo under
offentlig skifte ved Sandefjord skifterett:

- motverdien av USD 134.571.877 med tillegg av rentetapserstatning
tilsvarende gjennomsnittlig kassekredittrente fra 1. september 2002 frem til
betaling skjer,

- NOK 491.573.454 med tillegg av rentetapserstatning tilsvarende
gjennomsnittlig kassekredittrente fra 1. september 2002 frem til betaling

skjer,

- NOK 68.500.000 med tillegg av renter etter forsinkelsesrenteloven fra 1.
januar 2002 til betaling skjer.
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2. Bjern Bettums dedsbo demmes til 4 betale sakens omkostninger til Anders Jahres
dedsbo under offentlig skifte ved Sandefjord skifterett med tillegg av renter etter
forsinkelsesrenteloven fra forfallsdag til betaling skjer.

Bjorn Bettums dedsbo bar i det vesentlige anfort:

Fremstilling todeles pa tilsvarende mate som for Jahrebocts anfoersler.

Bjern Bettums mislighold av pastatt opplysningsplikt overfor Anders Jahres
dedsbo:

Bettumboet bestrider at slik opplysningsplikt forela.

Dersom det likevel fastslas av retten at opplysningsplikt foreld, bestrides ikke at denne
er misligholdt og at misligholdet star i erstatningsmessig sammenheng med det
gkonomiske tap Jahreboct har pastatt.

Bettumboet har imetegétt Jahreboets anforsel om at det foreligger en kontraktsmessig
opplysningsplikt. Det bestrides ikke at Bjgrn Bettum hadde en slik opplysningsplikt
overfor Anders Jahre selv, men det foreld ingen gjensidig bebyrdende kontrakt meliom
de to som Jahreboet har tradt inn 1 etter Jahres ded. Dette ma fa betydning ved
vurderingen av Bjern Betturns plikter ctter avtalen med Anders Jahre.

Den kontrakt Jahreboet legger til grunn at foreld cr heller ikke dokumentfestet og en
fortolkning av Bjern Bettums plikter overfor Anders Jahre kan ikke naturlig forstds slik
at retten til informasjon ble overfort til Jahres dedsbo.

Anders Jahres klare forutsetning var at det skulle bevares taushet. Jahrebocets pastand
om at Bjern Bettum skulle bryte denne forutsetning og cksponere de forhold overfor
Jahres dedsbo som Jabre selv forutsattc hemmeligholdt, kan ikke utledes av noe
avtaleforhold metlom Anders Jahre og Bjern Bettum.
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Bettumsboets konklusjon er sdledes at opplysningsplikt 1 kontraktsforhold ikke forela.

Spersmilet er derncst om opplysningsplikt kan utledes av alminnelige rettsregler

foravrig.

Det er cnighet mellom partene om at det ikke eksisterer noen lovhjemmel som palegger
Bjorn Bettum opplysningsplikt overfor Jahreboet om Anders Jahres utenlandsformue.
Jahrcboet bragte aldri Bjern Bettum i en vitneposisjon som ville utlast forklaringsplikt.
Selv da ville han kunne blitt fritatt etter tvistemalslovens regler om unntak fra
forklaringsplikt, jfr. serlig tvisteméalsloven § 208 som gir et vitne rett til 4 nekte 4
svare pa spersméal som kan utsette vitnet for straff eller tap av borgerlig aktelse.

Det er sveert nzrliggende 4 legge til grunn at dersom Bjorn Bettum hadde snakket, si
ville han inkriminert seg selv i forhold til flere straffebud. Dct er tale om medvirkning
til skatteunndragelser, dokumentfalsk, underslag og utroskap, dersom Jahreboets
faktumbeskrivelse er korrckt.  Under enhver omstendighet ville han tapt borgerlig
aktelse.

Jahreboet er ingen offentlig myndighet og bocts underbygging av opplysningsplikten ved
analogisering med forklaringsplikten vis a vis offentlige myndigheter er uriktig. Den
som mottar sparsmal fra et boorgan har ikke sterre plikt.til & svarc cnn hva
vedkommende ville hatt overfor andre private. Det er vesentlig ved bcdemmelsen av
spersmélet om opplysningsplikt for Bjern Bettum at det dreier seg om forhold mellom
to private parter og hvor det ikke foreligger noen kontraktshjemmel for & avkreve
opplysninger.

Bettumboet har videre imetegatt Jahreboets oppfatning om at selvinkrimineringsforbudet
i norsk rett ikke gjelder mellom private parter. Bettumboet mener at ogséd dette
rettslige aspckt kan paberopes og gir grunnlag for & avise pastanden om
opplysningsplikt.

I denne forbindelse er hovedpoenget, slik Bettumboet scr det, at borgerne selv overfor
domstolene er berettiget til A tie, dersom besvarelse av de sparsmal som stilles vil
kunnc utsette vedkommende for straff eller tap av borgerlig aktelse. Slik er reglene for
vitner. For siktede 1 straffesaker gir vernet enda lenger idet man ogsa straffritt kan

forklare seg uriktig overfor domstolene, dersom man ikke benytter seg av retten til a
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nckte & avgi forklaring. Nar borgerne har en slik adgang overfor domstolene, ma
prinsippet desto mer gjelde mellom parter 1 privatrettslige forhold.

Konklusjonen fra boets side er at Bjorn Bettum, slik de konkrete omstendigheter var,
ikke hadde opplysningsplikt etter alminnelige regler. Som papekt innledningsvis hadde
han heller ingen opplysningsplikt i kontraktsforhold.

Foreldelsessparsmalet:

Problemstillingen er relatert til ansvarsgrunnlaget mislighold av kontroll- og
tilsynsplikter. Foreldelsesinnsigelsen er Bettumboets eneste innsigelse mot dette

ansvarsgrunnlag.
Det reises 3 hovedsporsmal:
- foreligger hjemmel for tilleggsfrister
- fra hvilke tidspunkt laper forcldelsesfristen for de enkelte krav, og

- er foreldelsesfristen avbrutt i tide.

Spoersméal om hjemmel for tilleggsfrister:

Dct er pé dette punkt fra Bettumboets side vist til at den tidligere forcldelseslov hadde
bestemmelse 1 lovens § 9 om tilleggsfrist pd ett ar ndr fordringshaveren dedc, forsvant,
ble umyndiggjort eller kom under konkursbehandling. Ytterligere hjemmel for
tilleggsfrist 1 disse tilfelle forcla ikke. En tilsvarende regel ble ikke tatt inn i den nye
foreldelsesloven av 18. mai 1979, idet lovgivercn mente at dette var omstendigheter som
var sa sterkt knyttet til fordringshaverens eget forhold at det var naturlig at han sclv bar

risikoen for dem.

I forarbcidene til loven av 18. mai 1979 (proposisjonen side 63) ble det papekt at det var

“mulig" at bestcmmelsen om tilleggsfrister 1 § lo, nr. I, ville f& anvendclse i enkelte av
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de tilfelle som var regulert i den tidligere lovs § 9. Matningsdal har i sin
Kommentarutgave uttalt at det er tvilsomt om slike tilfelle overhodet kan tenkes.

Bettumboct har reist dette lovanvendelsessparsméal og anfort at dersom den forstielse
det er vist til hos Matningsdal er korrekt, si bar Jahreboet ikke hjecmmel for de
tilleggsfrister pa tilsammen lo 4r som er paberopt. I sa fall er alle krav utvilsomt
foreldet allerede pa dette grunnlag.

Fra hvilke tidspunkt leper foreldelsesfristen for de enkelte krav:

Bettumboet gjor gjeldende at midlene fra Blue Range Corporation (80 % av CTC)
gikk ut av Jahrekretsens kontroll senest 1 desember maned 1980 da de fysiske aksjebrev
til CTC ble utlevert fra Lazard. All Trust & Banking Corporation overtok videre
forretningsferselen hasten 1980 og misligholdet av Bjeorn Bettums kontroll- og
tilsynsplikter skjedde da. At Bjorn Bettum opprettholdt sin posisjon som adviser 1
Thorleif Monsens familiestiftelse All Trust frem til 1985 har mindre betydning sa lenge
Monsen allerede hadde etablert sin kontroll over Jahres midler. Heller ikke har det
betydning av Bettum opprettholdt sin posisjon som innsatt testamentsfullbyrder for
Monsen frem til 1985, som er det tidspunkt da det er sannsynlig at Thorleif Monsen og
Bjom Bettum fjernet seg fra hverandre.

Misligholdet vedrgrende midlenc i Harmon Corporation (20 % av CTC) fant sted i
1979 da denne aksjeposten 1 CTC ble innlast ved kapitalnedsettelse og midlene overfort
til Monsensclskapct Harmon Corporation.

Midlenc i Contingency Fund ble i sin helhet flyttet i All Trust & Banking Corporation
i 1980 og misligholdet fant sted ved dette. Midlene kom ved flyttingen ut av Lazard og
Bettums kontroll.

Ltter dette var samtlige kray foreldet senest i 1993. Pa dette tidspunkt hadde ingen
fristavbrudd funnet sted.
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Er fristavbrudd foretatt i tide:

Retten oppfatter at denne droftelse fra Bettumboets side har som forutsetning at
misligholdene tidfestes som anfsrt av Jahreboet.

Bettumboet har for draftelsen tatt utgangspunkt i foreldelsesavtalen mellom Jahreboet og
Bjorn Bettum av 13. juni 1995, som bestemmer 1 pkt. 3.1. at foreldelsesfristen
suspenderes i 3 r fra avtaledato, med mindre bortfall eller foreldelse allerede var

inntradt ved avtalens underskrift (uthevet her).

I samsvar med foreldelseslovens regler om tilleggsfrister pa ett ar av gangen blir det
dermed avgjerende om Jahreboet pr. 13. juni 1994 allerede hadde tilstrekkelig kunnskap
om skyldneren og fordringen til & gd til ssksmal. Hadde Jahreboet det, vil boet ikke ha
krav pa den siste tilleggsfristen pa ett ar, og kravene var foreldet ved inngaelse av
foreldelsesavtalen den 13. juni 1995.

Bettumboet har hevdet at Jahreboet pr. 13. juni 1994 hadde slik nadvendig kunnskap.

Pa dette punkt er anfprt at meget lange undersgkelser om Bettums rolle allerede var
gjennomfert, og Jahreboet visste tilstrekkelig til & g til seksmal. Jahreboet hadde
lenge matt motstand og ikke fatt forventede svar. Narmer aksjon burde derfor vert tatt
fra boets side.

Konkret hadde Jahreboet den lo. mai 1994 tatt ut forliksklage mot Bjern Bettum for
Sandefjord forliksrad i anledning pastitte uberettigede uttak fra utenlandsformuen pa
NOK 12,5 mill. Boct hadde derfor kjennskap til Bjern Bettums tilgang til midlene, eller
i alle fall noe av disse.

Pr. 13. juni 1994 hadde bocts organer allerede vert i besittelse av Riksskattenemndas
kjennelse sidenr 1990. CF’s formal hadde vart kjent siden 1980. Boet badde advokat
Brunsvigs kunnskap via hans arkiver og hadde informasjonen som var alminpelig kjent
fra journalist Alf R. Jacobsens to bgker. Den siste utkom 1 ]993.

Videre inngikk Jahreboet dokumentavtalen med Mc Kinnell den 3. mat 1993, Det har
formodningen mot seg at boet inngikk denne avtalen, som innebar en forpliktelse for

boet til & yte svart betydelige vederlag for dokumcentene, uten at boet visste mye om
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innholdet i de dokumenter avtalen gjaldt.

Alle dokumenter knyttet til Mc Kinnell-avtalen ble dessuten oversendt bostyreren i lapet
av 1993. Siste forsendelsc var av november 1993. Jahreboet har uttalt at dette var
vesentlig dokumenter for opplysning av saken, herunder Bettums forhold.

Londonsgksmélet som ble anlagt i mai 1994 avdekker ogsa at Jahreboet hadde betydelig
kunnskap om utenlandsformuen og dens skjebne. Arsaken til at Bjsrn Bettum ikke ble
saksgkt 1 dette seksmaélet var ifalge bostyrerens partsforklaring at boet ikke ville
"forkludre” vernetinget i London og at man gnsket samarbeide med Bettum.

Det konfidensialitetspAbud som bostyreren har fra domstoten pd Cayman Island i
forhold til Mc Kinnelt-dokumentene ble palagt ham i 1995, og kan heller ha representert
nocn hindring for uttak av stevning mot Bjern Betitum véren 1994.

Den forsinkelse med seksmalct mot Bettum som gjeres gjeldende var ikke foranlediget
av at Jahreboet hadde for liten kunnskap til & reise seksmél, men at Jahreboet subjektivt
vurderte det slik uten at dette var nedvendig og i samsvar med kunnskapskravet i

foreldelsesioven § lo.
Denne feil ma Jahreboet selv bare risikoen for.

Bettumboet har endelig anfert at Jahreboet ma identifiscres mcd Bess Jahre 1 sparsmalet
om tilstrekkelig kunnskap forela pr. 13. juni 1994. Bess Jahre er eneste loddeier i
Anders Jahres dpdsbo, og den kunnskap hun hadde ma boet ogsi anses a4 ha hatt.
Bettumboet legger til grunn at Bess Jahre kjente til at Anders Jahre hadde en
utenlandsformue og at denne pa 197o-tallet ble handtert og plassert i regi av blandt
andre l.azard og Thorlelf Monsen. Dette falger szrlig av at Bess Jahre hadde deltait pa
det sikalte Midtasen-matet den 23. oktober 1976 hvor reorganisering av C1'C-formuen
med overforing av aksjene til en veldedig stiftclse ble grundig dreftet og besluttet.

Forutgdende for matet hadde Bjern Bettum sendt Bess og Anders Jahre et memorandum
hvor alle detaljer vedrprende reorganiscringen var forklart.

At hun mé ha hatt vesentlig kunnskap felger foravrig av hennes langvarige ekteskap
med Anders Jahre.

Anforslene leder etter Bettumboets oppfatning til at det er tilstrekkelig sannsynliggjort at
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Jahreboet, i foreldelseslovens forstand, hadde tilstrekkelig kunnskap til 4 foreta
fristavbrudd ved stevning mot Bjsrn Bettum fer 13. juni 1994. Dette ble ikke gjort og
kravene var dermed foreldet ett ar senere og omfattes derfor ikke av den suspensjon av
fristen som ble avtalt mellom Jahreboet og Bjarn Bettum den 13. juni 1995.

Bjorn Bettums dedsbo har nedlagt slik

pPastand:

Bjorn Bettums dgdsbo frifinnes og tilkjennes saksomkostninger med tillegg av hoyeste
lovlige forsinkelsesrente fra forfall og til betaling skjer.

Retten bemerker:

Retten behandler farst sparsmalet om nar foreldelsesfristen startet 4 lope for de enkelte

krav.

Det dreier seg om kravene knyttet til midlene i Blue Range Corporation (80 % av
aksjene 1 CTC), midlene i Harmon Corporation (20 % av aksjene i CTC), 80 %
andelen av Contingency Fund og 20 % andelen av Contingency Fund.

Blue Range Corporation:

Partene er 1 det vesentlig enige om faktum og retten legger til grunn som anfort av
Jahreboet at dc midler det under denne kravspost dreier seg om 1 1981 ble overiort fra
CTC ul selskapet Blue Range Corporation, som pa det tidspunkt var datterselskap av
CY. Aksjene i Bluc Range Corporation ble deretter i oktober 1982 overfert som cncste
aktivom ti] Thorleif Monsens nyopprettede stifelse All Foundation.
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Denpe del av formuen ble forvaltet av fond i Lazard-systemet frem til oktober 1984 da
midlene ble overfort til All International I'und som var heleiet av Thorleif Monsen.

Jahreboet har hevdet at det var pi dette tidspunkt Bjern Bettums mislighold fant sted,
og at foreldelsesfristen da begynte & lope, jfr. foreldelsesloven § 3, nr. 2.

Begrunnelsen fra Jahreboets side er at Lazard/Bettum var kjent med at midlene titherte
Anders Jahre og med sine kontrollplikter. Si lenge midlene var styrt av Lazards
forvaltningsfond 1a derfor kontrollen hos de som hadde pétatt seg plikter overfor Anders
Jahre og ingen kunne mot kontrollerenes vilje tilegne seg noen del av formuen.

Retten er enig i at dette ble radikalt annerledes pa det tidspunkt midlene fra Blue Range
Corporation ble overfort til Thorleif Monsens heleide fond All Tnternational Fund.
Forsavidt er dette selvforklarende idet Lazard/Bettum fra dette tidspunkt ikke lenger har
medbestemmelsesrett 1 disponeringsspersmal. I 1985 forlot ogsd Bjern Bettum sin
funksjon som adviser i Monsens familietrust ALl Trust og han fratridte som innsatt
testamentsfullbyrder for Thorleif Monsen. Jahreboct har anfert at dettc dpenbart
innebar at noe skjedde mellom de to som redusertc Bjegrn Bettums innflytelse. Pa
samme tidspunkt ble ogsd den fremlagte avtale om gkonomisk kompensasjon fra
Monsen til Bettum inngitt (12. februar 1985).

Bettumboet har for sin del hevdet at flyttingen av aksjene i CTC ut fra Lazard i 1980
innebar at Jahres medhjelpere mistet kontrollen over formuen. Det samme ble resultatet
av at All Trust & Banking Corporation samme &r angivelig overtok forretningsforselen
vedrerende de aktuelle midler.

Rettens problem ved bedommelsen av faktum 1 saken er at begivenhetene shk de er
fremstilt av partcne knytter seg til funn av dokumenter og fortolkning av disse.
Aktarene er til dels dede og det som foreligger av bevisopptak og notater fra de
involverte er preget av at saksforholdet er gammelt og at erindringene fra det tidsrom

det dreier seg om er delvis utvisket.

Retten kan pé det grunnlag som foreligger ikke se at selve flyttingen av aksjene fra
Lazard til personer utenfor Anders Jahres krets av hjelpere/kontrollarer 1 seg selv
innebar at midlene uten videre ble tilgjengelige for besitteren. Aksjebrev gir 1kke rett
til & disponere over et sclskaps midler fra dag til dag. Aksjonaren, cller den som cr

legitimert som aksjoner, kan styre selskapet ved avgjercnde beslutninger om
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utbytteutdeling, opplesning m.v., men kun etter beslutninger i relevantc
selskapsorganer.

Lazard Brothers International Income Fund som forvaltet midlene fra Blue Range
Corporation fra hesten 1980 skullc ctter de vedtak som var truffet styres av den nyc
banken All Trust & Banking Corporation. Denne banken var stiftet av Thorleif Mousen
og l.azard 1 fellesskap, og det er siledes ikke sannsynlig at noen kunne treffe
dramatiske beslutninger om utbytteutdeling, opplesning e.a. i CTC uten at
fondsforvalteren ble kjent med beslutningene og kunne gripe inn.

Samme synspunkt gjur scg gjeldende 1 forhold til forvaltningen av Lazardfondets
midier. Jahreboets anfarsel om at All Trust & Banking Corporation var stiftet av
Monsen og Lazard i fellesskap er ikke imetegétt, heller ikke at Lazard Brothers
Internation Income Fund skulle styres av nevnte bank.

Det legges etter dette til grunn at bestyrelsen av fondet hvor midlene fra Blue Range
Corporation var plassert, var en fellesfunksjon mellom Monsen og Lazard. Det er
derfor ikke sannsynlig at midlene kom ut av kontroll far overfarselen til All
International Fund i oktober 1984.

Ved denne overforselen fant dermed misligholdet sted, og foreldelsesfristen ble
pabegynt.

Harmon Corporation:

Dennc del av erstatningskravet gjelder 20 % av aksjene 1 CTC som etter
omorganiseringen 1 1976 ble holdt av Thorleif Monsen som strdmann for Anders Jahre.
Dettc cr tilstrekkelig sannsynliggjort.

Aksjeposten ble innlast i 1979 og innlesningsbelapet ble overfart til Monsenselskapet
Harmon Corporation. Midlene forble i dette selskapet inntil det ble opplest ved
generalforsamlingsbeslutning den 25. oktober 1984. Som likvidasjonsutbytte ble verdien
av selskapet overfert til det selskap i Monsengruppen som eiet 1larmon Corporation.
Navnet pa dct aksjeciende selskap er ikke kjent.
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Jahreboet har gjort gjeldende at Bjorn Bettums mislighold fant sted ved opplesningen av
Harmon Corporation og at foreldelsesfristen leper fra dette tidspunkt.

Bettumboet har anfprt at misligholdet fant sted ved kapitalnedsettelsen 1 CTC i 1979 idet
Thorlcif Monsen da fikk den faktiske kontroll via Harmon Corporation.

Ingen av partene har vart i stand til 4 redegjore for dec nezrmerc omstendigheter
omkring den tidsperiode fra 1979 til 1984 da innlgsningsbelgpet ble holdt av Harmon
Corporation. Det Jegges til grunn at det var kjent for samtlige involverte, herunder
Thorleif Monsen, at midjene var ment som en avsetning for Bess og Anders Jahre.
Dettc forhold var bl.a. fremme pA Midtisenmatet den 23. oktober 1976 hvor de sentralc
aktgrcr, bl.a. Thorleif Monsen, var til stede.

Utgangspunktet for vurderingen er pA denne bakgrunn at eremerkingen av midlene var
kjent for Monsen. Dct var ogsd avgjerende vesentlig at midlene ble holdt kamuflert sa
godt som mulig, og det er derfor ikke tilstrekkelig til & konstatere at midlene var ute av
kontroll at de befant seg 1 et av Monsens selskaper. Slik strategien var hos de
impliserte matte forbindelseslinjen til CTC og Anders Jahre dekkes over og Monsen var
et vesentlig redskap i denne forbindelsc.

Etter opplesningen av Harmon Corporation har det derimot ikke vart mulig & etterspore
midlene, og det anses tilstrekkelig sannsynliggjort at kontrollen ble mistet senest pa

dette tidspunkt.

Da fant misligholdet sted og foreldelscsfristen startet.

Contingency Fund:

80 % av Contingency Fund ble betalt som likvidasjonsutbytte til CF ved opplesningen
av CTC i mai 1984, Disse midler ble deretter, den 7. fcbruar 1985, overfart til
Monsenstiftelsen New World Trust.

Jahrcboet har gjort gjcldende at misligholdet da fant sted.

20 % av Contingency Fund ble utbetalt til Thorleif Monsen hasten 1982 og det er
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Jahrehoets anfarscl at misligholdet da fant sted.

Bettumboet har hevdet at hele Contingency Fund ble flyttet til All Trust & Banking
Corporation i1 1980 og at mislighold derfor fant sted allerede pad dette tidspunkt.

Som papckt ovenfor er det rettens vurdering at flyttingen av midler i 1980 til Lazard
Brothers International Fund, som ble forvaltet av den nyopprettede All Trust & Banking
Corporation - eiet av Monsen og Lazard - ikke innebar at midlene var ute av Lazards
og Bjorn Bettums kontroll. Dette skjedde ferst ved den senere overfaring av
forvaltningen til All International Fund, hvor Thorleif Monsen etter det som er opplyst

var enecier.

I mangel av annet grunnlag legges derfor til grunn at mislighold av begge andeler av
Contipgency I'und skjedde henholdsvis 1 1982 og 1985, som hevdet av Jahreboet.

Fristavbrudd:

Fristavbrudd skjedde for NOK 12,5 mill. av kravet ved forliksklage mot Bjern Bettum
til Sandefjord forliksrdd av lo. mai 1994.

Fristavbrudd skjedde dernest ved foreldelsesavtalen mellom Jahreboet og Bjern Bettum
av 13. juni 1995.

Dersom det legges til grunn at Jahreboet hadde krav pa tilleggstrister med tilsammen lo
ar, vil resultatet vare at mngen av kravene var foreldet ved avtaleinngielsen. Tidligste
misligholdt, og dermed oppstart av foreldelsesfrist, fant sted hasten 1982. 13 &r regnet
fra dette tidspunkt medferer foreldelse hesten 1995. Ved avtalen av 13. juni 1995 ble
foreldelsesfristen forlenget med 3 ar. Stevning ble deretter tatt ut innenfor 3 ars-

fristen.
Avgjorende for forcldclcsessparsmilet blir etter dette om noen del av kravene var
foreldet ved avtalcinngaelsen. Svaret avhenger av nir Jahreboet fikk tilstrekkelig

kunnskap etter foreldelscsloven § lo til & reise seksmal.

Dersom slik kunnskap forela tidligere enn ctt ar for foreldelsesavtalen ble inogatt, d.v.s.
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tidligere enn 13. juni 1994, vil vedkommende krav vzre foreldet.

Ingen av partene har anfert at kunnskapskravet stiller seg forskjellig for de 4 separatc
crstatningsposter, og det foretas derfor en samlet behandling av spersmalet om nar
tilstrekkelig kunnskap forela.

For droftelsen av kunnskapskravet bemerkes at Bettumboet har reist spersmal om det i
saken er hjemmel for 4 mnvilge tilleggsfrister etter foreldelsesloven § lo. Det er vist til
at tidligere foreldelseslov badde eksplisitt bestemmelse om at det ved fordringshaverens
ded gjaldt en absolutt frist pa ett &r for 4 fremme avdedes krav. Tilsvarende
bestemumelse er ikke inntatt i loven av 1979, men forarbeidene indikerer at det er
naturlig at fordringshaveren selv barer risikoen for egne forhold, dog slik at det er
mulig at reglene om tilleggsfrister 1 den nye lovens § lo kommer til anvendelse.
Matningsdal har uttalt 1 sin kommentar til den nye loven at det er tvilsomt om slike
tilfelle overhodet kan tenkes.

Avgjerende for utfallet av denne problemstilling vil etter rettens oppfatning vare at de
fordringer det er tale om ikke eksisterte pa Anders Jahres hand for hans ded. Det vises
til de misligholdstidspunkter retten har lagt til grunn og som viser at samtlige
erstatningskrav i saken oppsto ved mislighold etter Anders Jahres ded.

Parallellen til tidligere foreldelseslov § 9 cr derfor ikke ¢l stede. Det dreier scg ikke
om fordringer som foreld ved fordringshaverens dad, og tidligere regelverk om frist for
4 gjore slike fordringer gjeldende har uansett ingen direkte eller analogisk betydning for

resultatet i nerverende sak.

Bettumboet har videre anfart at Jahreboet mé identifiseres med den kunnskap eneste
loddeier Bess Jahre hadde. Jahreboet har vist til at dadsboet er eget og separat
rettssubjekt og at identifikasjon med loddeier og hennes eventuelle kunnskap ikke er

hjemlet.
Retten gir ikke nermere inn pd droftelse av dette rettssparsmalet.

Det er i saken ikke fort tilstrekkelig bevis for at Bess Jahre under noen omstendighet
selv hadde tilstrekkelig kunnskap om Bjern Bettums forhold tl 4 g3 til det
erstatningssoksmal saken omfatter. Det som 1 hovedsak er hevisfart er at Bess Jahre
deltok pa og mottok forhindsinformasjon om det sdkalte Midtiscn-matct hasten 1976
hvor l.azard, Monsen, cktefellene Jahre og Bjarn Bettum dreftet og 1 realiteten vedtok
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omorganiseringen av CTC-formuen ved opprettelsen av CF og fordelingen av CTC’s
aksjer. Utover dette har retten liten kunnskap om hva Bess Jahre visste. Bostyreren
bar i sin forklaring referert at Bess Jahre overfor ham har forklart at hun fulgte svert
lite med 1 mannens forretningsforhold og at bun bl.a. ble overrasket da det ble foreholdt
henne at USD lo mill. var ment avsatt til hennes og Anders Jahres personlige behov.

Spersmadlet om omfanget av Bess Jahres kunnskap har i liten grad vert bevistema under
saken.

Kunnskapskravet:

Jahreboet har hevdet at tilstrekkelig kunnskap til 3 reise seksmal forst forela ved
arsskiftet 1994/95.

For bostyrerskiftet 1 1991 hadde boet foretatt undersgkelser hos nzrstiende personer av
Anders Jahre, Kosmos, SE-banken og Lazard. Dette fremgar av Riksskatiestyrets
vedtak. Det var ogsa foretatt bevisopptak av tjenestemenn 1 de to banker.

Jahreboet har imidlertid understreket at det i dette materiale var fragmentariske
opplysninger om hvilken rolle Bjorn Bettum hadde spilt, bortsett fra at han ledsaget
Anders Jahre i forretningssammenheng etter hvert som Jahre ble gammel.

Om CTC og CF hadde Riksskattenemnda ingen opplysninger bortsett fra at CTC’s
aksjer i 1976 ble overfort til en veldedig stiftelse. I tillegg hadde Riksskattenemnda

opplysninger om hvem som var stiftelsens advisors. Navnct pa stiftclsen var ukjent.

Riksskattenemnda konkluderer med at det ikke hadde vert mulig & fremskaffec
opplysninger om verken stiftelsens navn, formal eller hvem stiftelsen hadde gitt eller

kunne gi bidrag til etter vedtcktene.
Journalist Ailf R. Jacobsens bok "Eventyret om Apders Jahre” utkom 11982. Boken ga
ingen avgjerende opplysninger om Bjorn Bettums deltagelse 1 handteringen av

utenlandsformuen.

Retten legger etter dette til grunn at det ved bostyrerskiftet i 1991 ikke foreld noe som



43

helst grnnlag for erstatningsseksmal mot Bjern Bettum.

I lopet av 1993 fikk Jahreboet alle dokumenter med tilknyttet informasjon fra Henry Mc
Kinnell. Bostyreren har bestridt, og retten legger til grunn, at han for avtaleinngaelsen
med Mc Kinnell 3. mai 1993 ikke hadde vesentlig informasjon fra Mc Kinnells
materiale. Informasjonen kom derfor ved to forsendelser til bostyrcren i mai méned og
en forsendelse 1 november méned 1993.

Med disse dokumentene fikk Jahreboet viten om navnet (Continental Foundation) pa den
veldedige stiftelsen, at Thorleif Monsen var stramann for Jahre ved stiftelsen, at han
fikk hdnd om 20 % av aksjenc i CTC og senere innleste disse, at aksjene senere ble
overfort til All Foundation og at Thorleif Monsen i det etterfalgende tidsrom antagelig

underslo vesentlige midler fra Jahreformuen.

Som péstatt av Jahreboet legger retten videre til grunn at Bjern Bettums rolle ved
operasjonene rundt utenlandsformuen i liten grad ble eksponert gjennom Mc Kinnell-
dokumentene. Dokumentene har ikke for noen del vart fremlagt under saken idet
bostyrereren, som personlig er part i sgksmalet mot All Foundation pd Cayman Island,
cr palagt taushet om insholdet fra domstolen paz Cayman Island.

Dette har veart akseptert av Bettumboet og retten er henvist til & legge bostyrerens
partsforklaring om dokumentinnholdet til grunn.

Journalist Alf R. Jacobsens andre bok om saksforholdet, “Uten skrupler” utkom i 1993.
Boken kaster lys over utenlandsformuen, men i mindre grad over hvilken rolle Bjorn
Bettum presist hadde hatt. Boken i seg selv ga derfor ikke grunnlag for ssksmaAl.
Dette forbold er etter retiens oppfatning selvforklarende.

Ved utgangen av 1993 er det pa dennc bakgrunn ikke tilstrekkelig sannsynliggjort at
Jahreboet hadde nedvendig spksméalsgrunnlag mot Bjarn Bettum.

Den lo. mai 1994 ble det som gjengitt foran tatt ut forliksklage med péstand om
tilbakefarsel av NOK 12,5 mill. som representerte uttak fra Jahres midler 1 utlandet, og
det ble reist soksmal mot Lazard- og Monsenrelaterte personer og selskaper i London.

Forsavidt gjelder forliksklagen mot Bjern Bettum var dette et separat forhold og gjaldt
ikkc hans rolle i videre forstand i det sakskompleks denne saken gjelder. Det fremgar
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av boets interne behandling, og sarlig av notat datert 8. august 1994 fra advokat
Karstein J. Espelid til bostyreren, at vurderingen av det krav som 14 til grunn for
forliksklagen og mulige videre krav mot Bettum var forskjellig. Advokat Espelid
konkluderte slik i notatet:

Det er fortsatt var vurdering at boet har en prosedabel sak mot Bjarn
Bertum. T tillegg til krav om tilbakebetaling/erstatning for dirckte
utbetalinger i millionklassen, er det grunnlag for & vurdere narmere Bjern
Bettums ansvar for boets eventuclle tap av midler bestyrt av andre i
utlandet.

Notatet ble senere behandlet 1 skiftesamling den 25. august og bostyreren fikk fullmakt
til 4 reise det begrensende sgksméal p4 NOK 12,5 mill.

Notatet viser at pr. august 1994 foreld etter prosessfullmektigens vurdering ikke
tilstrekkelig spksmalsgrunnlag, men det foreld grunnlag for & vurdere nermere Bjarn

Bettums ansvar “for boets eventuelle tap av midler bestyrt av andre i1 utlandet”.

@kokrims dokumentbeslag bos Bjern Bettum fant sted i oktober 1994, og dctte
materialet ble stilt til boets disposisjon i descmber maned s.4. 1 samme tidsrom mottok
boet ogsa dokumenter direkte fra Bjorn Bettum og fra All Foundation.

Jahreboet har hevdet, hvilket er 1 samsvar med den rettslige vurdering av
seksmélsgrunnlaget proscssfullmektigen ga den 18. august 1994, at det var denne
dokumenttilgangen som medfarte at boet fikk tilstrekkelig kunnskap om Bjern Bettums
forhold til & ga tl seksmal mot ham.

Boet hadde dermed ikke tilstrekkelig kunnskap pr. 13. juni 1994 og den inngatte
foreldelsesavtale medferer at kravenc ikke var foreldet pi stevningstidspunktet 29. april
1996.

Via de dokumenter boet fikk stilt til disposisjon fra Gkokrims beslag, Bjsrn Bettum
direkte og All I'oundation ble Bettums rolle avdekket.

Opplistingen av disse dokumenter er foretatt, men gjentas for oversiktens skyld. Det
dreide seg om alle forhold rundt Radhusgaven, med unntak for korrespondansen til og
fra Norges Bank. Dette omfatter samtlige av Bjern Bettums utallige notater og
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omfattende korrespondanse med kontakter i Sverige, Panama, Paris og London.
Dokumentene viser ogsi bakgrunnen for, forberedelsene og gjennomferingen av
antedateringene 1 CTC som var nedvendige for & dokumentere at Radhusgaven var
gyldig besluttet og at det dreiet seg om midler som ikke titharte Anders Jahre.

Dokumentene inneholdt ogsa alt materiale som viser omorganiseringen av CTC over
arcne 1974 til 1976, samt Bjorn Bettums saksredegjorelse av 16. november 1994.
Dokumentene avdekker hans rolle og hans kunnskap om utenlandsformuen, hvorledes
denne ble forsgkt skjult og hvorledes disposisjonene medferte at midlene kom i urette
hender, alt med Bjern Bettum som deltager og padriver 1 prosessen.

Endelig avdekket @kokrimbeslaget en avtale av 12. februar 1985 mellom Bjern Bettum
og Thorleif Monsen om betydelig skonomisk kompensasjon til Bettum.

Den foretatte dokumentasjon av dette materialet sannsynliggjor pa tilstrekkelig mate
Jahreboets anfersel om at boet forst ved arsskiftet 1994/95 hadde tilstrekkelig kunnskap

til & reise nzrverende sgksmal mot Bjam Bettum.
Kravene er dermed ikke foreldet.

Avslutningsvis bemerkes at Jahreboet apenbart har mett betydelig og bastant motstand i
arbeidet med 4 fi tilgang til kunnskap om Anders Jahres utenlandsformue og de
tmplisertes handtering av denne for og etter Anders Jahres ded.

Denne motstanden har 1kke minst kommet fra de opprinnelig tre saksokte 1 dette
spksmalet, og har vedvart inn | hovedforhandlingen. Dette er hoveddrsaken til den
lange tid som viste seg nadvendig & bruke for Jahreboet fikk slik kunnskap om saken at
boet ut fra norske prosessregler hadde rimelig foranledning til & ga til seksmal,

Slik faktum ligger an blir det etter rettens vurdering unedvendig & g& narmere inn pa
de kriterier teori og rettspraksis har trukket opp for nar ngdvendig kunnskap ma ansecs a

foreligge.

Det er pa dct rene at foreldelsesavtalen mellom Jahreboct og Bjern Bettum av 13. juni
1995 suspenderte foreldelsesfristen i 3 ar fra avtaledato, dersom kravene ikke var
foreldet fer avtalemngéaelsen. Gjennomgangen av faktum viser at det 1kke var tilfelle.
Det var dokumenttilgangen 1 oktober/november/desember 1994 som ga grunnjag for
spksmalet ved at disse dokumenter avdekket at Bjegrn Bettumn klart hadde kunnskap om
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utenlandsformuen, at han deltok og var padriver i omorganiseringene for & skjule
formuen og sviktet 1 sine kontrollfunksjoner ved at han jakttok Thorleif Monsens
overferinger til seg uten a gripe inn pi nedvendig mate.

Etter at dokumentene forela ultimo 1994 var boet etter foreldelsesavtalen berettiget til 4
benytte et tilstrekkelig tidsrom til utarbeidelse av stevoning. Dette arbeidet tok ca. 11/2
ar. Tidsbruken pé dette punkt har ingen rettslig relevans.

Idet foreldelsesinnsigelsen knyttet til Jahreboets seksmalsgrunnlag som gjelder
mislighold av kontroll- og tilsynsplikter ikke har fart frem, gar retten ikke narmere tnn
pa det seksmalsgrunnlag som gjelder mislighold av opplysningsplikt.

Det er ikke bestridt at begge ssksmalgrunnlag, hver for seg og samlet, medforer det

crstatningsansvar som er beregnet av Jahreboet.

Dom avsies etter dette i samsvar med den péstand Jahreboet har nedlagt.

Saksomkostninger:

Anders Jahres dgdsbo har vunnet saken og skal etter hovedregelen i tvml. § 172, 1. ledd
titkjennes saksomkostninger hos Bjorn Bettums dedsbo.

Retten finner ikke grunnlag for a anvende unntaksbestemmelsen 1 § 172, 2. ledd 1
forhold til det sgksmalsgrunnlag Jahreboet har vunnet frem pa.

Jahreboets prosessfullmektig har innlevert omkostningsoppgave med til sammen

kr. 9.300.000,-, hvorav kr. 8.500.000,- utgjer saler. Kr. 800.000,- vedrorer utgifter
til sakkyndig bistand i inn- og utland, oversettelser, reise og oppholdsutgifter,
reiseutgifter og diett 1 tilknytning til hovedforhandlingen, utarbeidelse av
utdrag/kopiering, meteutgifter m.v.

Det er opplyst at saler og omkostninger er redusert med vesentlig mer enn 2/3 parter 1
forhold til det samlede saler og de samlede utgifter 1 saken mot de opprinnelig trc
saksekte. Hovedarsaken til dette er oppgitt & vere at Bjorn Bettum ikke bestred
vernctinget. Saksforberedelsen omkring dette speprsmal var vesentlig og det blc
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berammet szrskilt hovedforhandling til behandling av vernetingssporsmales.
Umiddelbart fer hovedforhandlingen trakk imidlertid dc engelske saksokte
verpetingsinnsigelsen.

Saksomkostningsoppgaven er forelagt Bettumboets prosessfullmektig. Ran stiltc deretter
sparsmal om fordelingen av kostnader til bevisopptak i utlandet, hvilke kostnader som
utelukkende vedrgrer n@rvaerende seksmal og om noen bevisopptak ogsa har betydning
for andre segksméil. Forgvrig ble det ikke fremsatt innvendinger mot Jahreboets salar-
og omkostningsoppgave.

Retten anser at de spprsmal som ble stilt er tilfredsstillende besvart 1 etterfolgende

prosesskrift av 14. oktober d.a. fra Jahrcbocts prosessfullniektig.

Hensett til sakens ekstraordinzre omfang, kompleksitet og tilknyttet behov for tidsbruk,
godkjenner retten omkostningskravet.

DOMSSLUTNING:

], Bjern Bettums dedsbo demmes til 4 betale til Anders Jahres dadsbo under
offenthig skifte ved Sandefjord skifterett:

- motverdien av USD 134.571.877 med tillegg av rentetapserstatning
tilsvarcnde gjennomsnittlig kassekredittrente fra 1. september 2002 frem til

betaling skjer,

- NOK 4951.573.454 med tillegg av rentetapserstatning tilsvarende
gjennomsnittlig kassekredittrente fra 1. september 2002 frem til betaling
skjer,

NOK 68.500.000 med tillegg av renter etter forsinkelsesrenteloven fra I.

januar 2002 til betaling skjer
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2. Bjorn Bettums dedsbo tilpliktes & erstatte Anders Jahres dedsbo under offentlig
skifte ved Sandefjord skifterett saksomkostninger med NOK 9.300.000 med tillegg
av renter etter forsinkelsesrenteloven fra forfall til betaling skjer.

3. Oppfyllelsesfristen er 2 - to - uker fra forkynnelse av dommen.

Dommen forkynnes for partene ved deres prosessfullmektiger.

Retten hevet

—

Tezje Hagelund
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Lord Hobhouse of Woodborough
Lord Millett

[Delivered by Lord Browne-Wilkinson]
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This appeal raises a short question as to the validity of a
memorandum of agreement dated 20th July 1976 (“the
Continental Foundation”). Although the point is a short
one, in order to understand how it arises it is necessary 10
give some background informaton.

Mr. Anders Jahre was ostensibly a wealthy Norwegian
shipowner. However, when he died on 26th February
1982 he appeared only to have left a small estate. The sole
respondent to this appeal, Mr. Wahr-Hansen, is the
administrator of that estate. In that capacity the respondent
has brought proceedings in England and elsewhere 10
recover assets alleged to be, in truth, beneficially owned
by Mr. Jahre. Amongst the claims put forward it was
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alleged that Mr. Jahre was the true beneficial owmner of the
property the subject matter of the Continental Foundation.
It is said that in June 1976 it was reported that Mr. Jahre’s
business affairs were the subject of an investigation by the
Norwegian central banking and revemue authorities and
that the Contnzental Foundation was purportedly then set
up with assets primarily provided by Mr. Jahre. The
ostensible settlor of the Continental Foundation was Mr.
Monsen butr it is alleged that the true settlor was Mr.
Jahre.

Following Mr. Jahre's death, on 8th October 1982 Mr.
Monsen established a new foundation, the Aall
Foundation, which was regulated by a2 memorandum of
agreement of 7th October 1982. On the same day,8th
October 1982, the trustees of the Continental Foundation
in purported exercise of powers contained in the
Continental Foundation Trust Deed transferred all the
assets subject thereto to the Aall Foundation. In these
proceedings the respondent claims that the trusts of bodh
the Continental Foundation and the Aall Foundaton are
void and that accordingly the assets subject to those
foundations have at all times been held on resulting trusts
for the original settlor, be he the ostensible settlor Mr.
Monsen or, as the respondent alleges, Mr. Jahre. It was to
determine that issue that the musteses of the Aall
Foundation started these proceedings in 1994 in the Grand
Court of the Cayman Islands (where the Aall Foundation is
located) raising the questions:

1. whether the trusts of the Continental Foundation were
valid or void;

2. whether the trusts of the Aall Foundation were valid or
void;

3. 0opn what trusts the tustees held the assets vested in
them.

Preliminary issues were directed to be heard to determine
whether the trusts of the Continental Foundation and Aall
Foundation were valid or void. Those prelimpinary issues
were heard by Harre C.J. who oum 30th April 1996
declared that the Trusts of both funds were valid.

The respondent appealed to the Court of Appeal against
the decision that the trusts of the Continental Foundadon
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were valid. There was no appeal to the Court of Appeal
against the decision that the trusts of the Aall Foundation
were valid since it is immaterial whether or pot they are
valid: if, as the Court of Appeal held, the trusts of the
Continental Foundaton were void the purported vesting of
the funds subject to the Comtinental Foundation in the
trustees of the Aall Foundation would be invalid and those

" funds would at all times have been held on resultng trusts

for the settlor of the Continental Foundation.

Against that background their Lordships turm to the
terms of the Continental Foundation as declared by the
memorandum of agreememt of 20th July 1976. This
memorandum was expressed to be made between Mr.
Monsen as settlor of the first part, trustees of the second
part and three persoms defined as the “Advisors™ of the
third part. The first recital recorded that the settlor wished
“to establish a Trust for the benefit of worthy individuals
organizations and corporatons all upon the terms and
conditions hereinafter set forth, and to be known ‘The
Continental Foundation’”. The memorandum then
provided as follows (so far as relevant):-

“3, The Trustees may accumulate and add to the
capitzl, the net amual income derived from the Trust
Fund far so long as the law applicable to the Trusteses
permits them so to do. In any year that the law
applicable 10 the Trustees requires them to distribute
income or in any year that the Trustees not being
required to distribute income decide in the exercise of
an absolute discretion to distibufe income then such
income or any part thereof shall be paid to any one or
more religious, charitable or educ:itional instmtion or
fnstitutions or any organizations or institutions
operating for the public good (and the Trustees shall be
the sole aund absolute judges of whether any
organizaton or issttution so qualifies ... as a
beneficiary hereunder) the intention being to enable the
Trustees to endeavour to act for the good or for the
benefit of mankind jn general or any section of
mapkind in particular anywhere in the world or
throughout the world. In the case of any question as to
the propriety of any distribution or selection by the
Trustees the written approval of the Advisors to the
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Trustees, if such exist, shall be an absolute and final
determination which shall not be open to question. ...

4. The Trustees may at any time or from time to time
prior to the date of final distribution provided they first
obtain the written approval of the Advisors but
otherwise in their discretion, pay or transfer amy part
of the capital.of the Trust Fund (and_even if it shall
result in a complete distribution of the entire Trust
Fund), 1w amy person, persons, instimton or
organization who at that time qualify as bepeficiaries
who are entitled or contingently or prospectively
enttled to receive income ag hereinbefore provided.

5. The Trustees may at any time or from time to fime
prior to the date of final distribution provided they first
obtain the written approval of the Advisors but
otherwise in their discretion pay or transfer part or the
whole of the Trust Fund, including any accumulated or
undisaibuted income on band, to any person or
persons or other Trustee or Trustees whomsoever and
wheresoever resident or situate for the purpose of
resetiling a new trust or trusts on such persoms as
Trustees so that the fund resettled shall be administered
for the bemnefit of any persons, institutons,
orgamizations or corporations who at the time of such
resettlement qualify as beneficiaries or prospective ar
contingent beneficiaries of this Trust ...

31. By upanimous agreement at any time between the
Trustees and upon obtaining the written approval of the
Advisors to the Trustees any term or provisian of the
Trust may be amended or revoked or additional terms
may be added thereto provided always that in no event
shall any amendment whatsoever be made which
results in any part of the capital or income of the Trust
Fund being paid to the Settlor or to a person who is or
has been a Trustee hereunder.”

Under clause 32 the Trustees were given power with the
approval of the Advisors to move assets of the Trust from
one jurisdiction to another.

A pumber of different points were argued before the
Caurt of Appeal of the Cayman Islands (Zacca P., Kerr
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and Collett JJ.A,). In the event, the Court of Appeal
allowed the appeal of the respondent on the grounds that
the Continental Foundation Trusts were not valid
charitable trusts and were therefore void. The Attorney-
Genera] of the Cayman Islands, representing the interests
of charity, brought this appeal to their Lordships. Although
there are numerous other parties to the lidgation, only the
Attorney-General as appellant and the respondent as
respondent appeared on the appeal.

On the appeal, the Attorney-General had to conlront two
major problems. First, the Contnental Foundation does
not contain amy express mandatory obligations: everything
is expressed in terms of powers. Therefore, it is said by
the respondent, no valid trusts at all (whether charitable or
otherwise) have been established and the funds have been
held from the outset on resulting trust. Their Lordships
find it unnecessary to express amy view on this point since,
in their view, the Atomey-General's case fails on the
second issue, viz. assuming there to be trusts declared by
the memorandum of agreement those trusts were not
charitable, There being no time limits as to the vesting of
interests or the exercise of powers all provisions of the
Continental Foundation are void for perpetuity.

In order to demonstrate that trusts are, in law,
charitable it must be shown that those trusts are exclusively
charitable. If it is shown that, consistently with the
provisions of the trust deed, property can be applied for
purposes other thau charitable purposes the trust will fail.
I the presemt case the purposes stated by clause 3 fall into
two groups. The first group consists of “any one or more
religious, chamtable or educational institution or
institutions”, The second group, crucially introduced by
the word “or”, consists of “any organizations of
institutions operating for the public good”. The abjects
specified in the first group are plainly charitable. But, on
their literal construction, the purposes stated in the second
group are not exclusively charitable.  Applications of
monies for public philanthropic or benevolent purposes
would be for the public good but would not necessarnly be
legally charitable: /n re Macduff [1896] 2 Ch. 451;
Chichester Diocesan Fund and Board of Finance Inc. V.
Simpson  [1944] A.C. 341. Accordingly, unless the
Attorney-General can demonstrate that the words of clause
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3 are not to be given their literal meamng the tusts and
powers declared concerning the Continental Foundation
are not charitable and are all void from the outset.

How then does the Attorney-General seek to restrict the
mweaning of the words used in the second group of
purposes? First he points to the so-called locality cases.
These are cases where the gift is made, for example, 10 2
parish (West v. Knight (1669) 1 Ch. Cas. 134) or “for the
good of” a specific county (Autormey-General v. Lord
Lonsdale (1827) 1 Sim. 105) or for “charitable, bepeficial,
and public works” (Mitford v. Reynolds (1842) 1 Ph. 185)
or for “the bemefit and advantage of Great Britain”
(Nighiingale v. Goulburn (1847) 5 Hare 484) or “unto my
country England” In re Smith [1932] 1 Ch. 153). In all
these cases the gifts were held to be valid charitable trusts,
even though the breadth of the words used, literally
construed, wauld certainly have authorised the applications
of the funds for non-charitable purposes in the specified
locality. The courts have held that such purposes are to be
impliedly limited to charitable purposes in the specified
community. So, it is argued in the present case, although
the second group of purposes (“organizations or
insttutions operating for the public good™) is not limited to
a parucular locality, the same principle ought 1o be applied
and the purposes should be limited to those organisations
operated for the public good by charitable means.

In their Lordships’ view, this argument is fallacious.
There is a limited class of cases where gifts in general
terms are made for the benefit of a named locality or its
inhabitants. For reasons which are obscure, such cases
have been benevolently construed. They are now so long
established that in cases falling within the very
circurnscribed descripion of gifis for the benefit of a
specified locality they remain good law. But they have
been widely criticised and indeed have been said to be
wrongly decided: see, for example Michael Albery, Trusts
for the bemefit of the inhabitants of a locality (1940) 221
L.Q.R. 49. To apply the same principle to all cases where
there are general statements of benevolent or philanthropic
objects sO as to restrict the meaning of the geperal words
to such objects as are in law charitable would be
inconsistent with the overwhelming body of authority
which decides that general words are not to be artificially
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construed so as w be impliedly limited to charitable
purposes only.

The Anorney-Geueral sought to pray in aid the remarks
of Russell L.J. in Incorporated Council of Law Reporting
Jor England and Wales v. Arrorney-General [1972] Chk. 73.
In considering the proper approach to the question whether
or not a specified purpose fell within the fourth head in
Pemsel’s Case [1891] A.C. 531, i.e. as being a purpose
for the bemefit of the public at large within the spirit and
intendment of the preamble to the Statute of Elizabeth I,
Russell L.J. said (at page 88E-G):-

“... the courts, in consistently saying that not all such
are necessarily charitable in law, are in substance
accepting that if a purpose is shown to be so beneficial
or of such ntility it is prima facie charitable in law, but
have left open a line of retreat based on the equity of
the Statute in case they are faced with a purpose (e.g. a
political purpose) which could not have been within the
contemplation of the Statute even if the then legislators
had been endowed with the. gift of foresight into the
circumstances of later centuries.

In a case such as the present, in which in my view
the object cannot be thought otherwise than beneficial
to the community and of gemeral public udlity,
believe the proper question to ask is whether there are
any grounds for holding it to be outside the equity of
the Statute: and I think the answer to that is here in the
negative.”

The Atorney-General contends that this presumption in
favour of a2 beneficial purpose being charitable ought to be
applied in the present case so &s {o provide a presurgption
that the instimurions “operating for the public good” should
be restricted to such organisations as are operating in a
charitable manner. Although, in the judgment of their
Lordships, Russell L.1.'s approach has much to commend
it in deciding whether or oot a purpose specified by the
donor falls within the spirit and intendment of the
preamble to the Stamte of Elizabeth I, it has no application
at all to the quite different problem which is raised in the
present case, viz. are general words to be artficially
restricted to purposes which are within the spirit and
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intendment of the Statute and thereby rendered charitable.
The principle has no application to such a case nor was it
ever intended ta.

Finally, the Attorney-General submitted that the words
in the second group of purposes were to0 be construed as
being ¢jusdem generis with those in the first group, i.e.
institutions “operaning for the public good” were to be
restricted to such institutions as were operating for the
public good by charitable means. It is said that the word
“charitable” in the first group refers only to eleemosinary
charities for the relief of poverty. Then it is said that it
cannot be mere chance that the draftsman in stating the
purposes of the Continental Foundation reflects the same
four categories as those commonly kunown as the four
heads of charity mentioped in Pemsel’s case - the
advapcement of religion, the advancement of educatiom,
the relief of poverty and other public purposes. Therefore,
it is said, the second group of objects must be construed as
being of the sarne nature as those in the first group, i.e.
objects which are in law charitable and as being limited to
those purposes which fall within the fourth head in
Pemsel’s case. This argument has only subtlety to
recommend it. Their Lordships can see no reason to give
this artificially limited construction to the second group of
objects which are entirely general. On the copmary there
are clear indications that no such implied limitation was
intended. The first recital demonstrates that the purpose of
the Trust was, amongst other things, to bepefit “worthy”
individuals, a purpose which is plainly not charitable: see
In re Aikinson’s Will Trusts {1978) 1 W.L.R. 386.
Moreover, even clause 3 itself states that the intention is
“to endeavour to act for the good or for the benefit of
markind in general”. This demonstrates a much wider
intention than to benefit those objects which are strictly
charitable. Their Lordships are of the view that the
memorandum of agreement clearly manifests an intention
to establish general welfare rusts without confining those
trusts to purposes which are in law charitable.

For these reasons (which are substantially the same as
those of the Court of Appeal) their Lordships will humbly
advise Her Majesty that the appeal should be dismissed.
By an oversight the order of the Court of Appeal did not
discharge an order made by Harre C.J. on 20th January
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1997 which declared that the assets Leld by the trustees of
the Aal]l Foundation were held o1 the trusts of the
memorandum of agreement of 7t October 1982. The
order of the Court of Appeal of 28th November 1997 will
therefore be affirmed but subject to correcting it SO as to
revoke the order of 20th Jamuary 1597. The Aunomey-
General must pay the respondent’s costs before their
Lordships’ Board.
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IN THE GRAND COURT OF THE CAYMAN ISLANDS . ":\'. e - | i

HOLDEN AT GEORGE TOWN, GRAND CAYMAN N T
et

C 296/94
BETWEEN: BRIDGE TRUST CO. LTD. and

ROBERT N. SLATTER PLAINTIFFS
AND: THE ATTORNEY GENERAL OF THE

CAYMAN ISLANDS 1

EVEN WABR-BANSON and others DEFENDANTS
AND; : ANDERS JAHRE HUMANITAERE

STIFTELSE PROPOSED

INTERVENOR

APPEARANCES:

Hubert Picarda, Q.C. Counsel for the Proposed Intervenor.
Angus Foster, Esq., Counsel for Trustees of The Aazll Foundation.
Christopher Nugee, Q.C. Counsel for Even ‘Wahr-Hansen.

Tom Lowe, Esq., Counse] for Eikland AS.

Nigel Clifford, Esq., Counsel for Compass Trust.

DATES OF HEARING: November 22 and 23, 2000

REASONS FOR JUDGMENT

This is an application by a Norwegian humnanitafian foundation for its joinder as 2

Defendant in the proceedings.

Although the litigation has been in progress for more thap six years, and has already been

the subject of judgments of this Court, the Court of Appeal and Privy Council, many of




the facts of the case have yet to be determined. With respect to the questions rzised by
the present application, some background can be found in the reasons for judgment of
Chief Justice Harre of this Counl dated April 30, 1996, the decision of the Court of
Appeal for the Cayman Islands dated November 28, 1997, and the decision of the Judicial

Committec of the Privy Council delivered June 26, 2000.

The following is 2 summary of some szlient points. By an agreement of July 201, 1976,
one Thorleif Monsen, either 2s nominee of Anders Jahre, a Norwegian shipowner of
sub;r.a;ntial rnea_ns, or for himself, or perhaps in some other capacity, seftled many
millions of United States dollars in a trust to be named The Continental Foundation. Tt
secms to be accepted that the trust was originally subject to the laws of the Bahamas. The
terms of the trust deed permitted the trustees to move its situs 2and administration 10
another jurisdiction, and alse to transfer part or all of its assets to some other trust. Five
months later, on December 22, 1976, the parties to the origina) agreement together with
an added trustee resolved by furthclr agreement that the Continental foundation should
benceforth have its situs in, and be subject to the laws of, the Cayman Jslands. On
October §, 1982, shortly after the death af Mr. Jahrg, Mr. Monsen established a new
entity to be called The Aall Foundation, also Iocated in and subject to the laws of the

Caymazn Islands, and the trustees of the Continental foundztior. transferred all of the trust

assets to this new foundation.




Beth foundanons were authorized by their trust deeds to distribute funds for the benefit
of mankind, but their objects were expressed differently in respects which were to

become of crucial importance in these proceedings.

Despite the fact that the Jibgation has been in progress for six years, na findimgs have yet
been made as to who was the tue owner of the assets assigned to this itineramt
intermational trust, the true purpose o‘f the priginzl settlement, the motives of the trustess
ip transferring the zssets to Monsen’s foundation on the death of Jahre, or dispositions
made of trust monies. Some of these matters have, however, bezen the subject of

allegations of jrregular and even dishonest conduet

A purpose of the proceedings decided by the Privy Council was to dstermine whether the
oniginal sctﬂemerft of July 20, 1976, creating the Continenta) foundztion was void under
the. rale against perpetuities, as in force at the relevant time. The Judicial Commitiee
found the objects of the foundation too broad 1o constitute a charity, and thus escape the
rule. It confirmed in this regard the decision of the Court of Appeal for the Cayman
Islands which had reversed a decision of the Chief Justice uphelding the validity of both
foundztiors as charitzble institutions. Insofar as tb;: Chief Justice upheld t}-m validity of
the Aall foundation his decision was not challenged. The Privy Council also vacated a
decision of the Chief Justice declaring that the funds held by the Aall foundation trustees
were held by them for the purpoeses stated in its founding deed. Thus the p:lolceedings
brought to 2 conclusion by the decision of the Privy Council addressed the validity of the

two foundations and the terms on which the funds invelved were heid by the Aall




foundation. The funds were found never to have been effectively vested by the
Continental foundation in the Azll fovndation, becavse the former had no legal capacity
1o deal with the thern. Thus the Aall foundation, while charitable in law, did not hold the

funds for its charitable purposes.

It seems that if the setlement of July 20, 1976, which created the Continental foundation
was void, as found by the Court of Appeal and the Judicial Committee, and if thé funds
held by that foundation therefore never vested in its trustees, and so could not validly
have been passed by them to the Aall foundation, and could not therefore be held by the
Ag]] foundation on the trusts described jo its founding deed, then they must be held by
the Aall foundation on resulting tl:usts for the settlor of the Continental foundation,
whoever that might be. The following is the relevant passage of the decision of the

Judicial Committee in this regard:

There was no appeal to the Court of Appeal against the decision [of Chief
Justice Harre at trial] that the trusts of the Aall Foundation were valid: if,
as the Court of Appeal beld, the trusts of the Continental Foundation were
void the purported vesting of the fumds subject to the Cortinental
Foundation in the Azl] Foundation would be invalid and those funds
would at all times have been held on resulting trusts for the settlor of the
Cantinentz] foundation.

A point was mentioned by Chief Justice Harre but pot raised before the Court of Appeal
or the Judicizl Committee which, if accepted, would have led to 2 different conclusion.
The Chief Justice said that because of his findings of validity with respect 1o both

foundations he did not have to decide it. He said (at p, 44):




Had my decision gone the other way, 2nother jssue would have arisen for
decision. It is a pure question of law — whether, notwithstanding the
- invalidity of the dispositive provisicns of the trust, until the death or
incapacity of the setilor or the settlor called for the property to be vested in
himn the trustees {of The Continental Foundation] continued 1o have 3
power or mandate to apply the lrust property and operate ihe provisions [of
The Conninental Foundarion] (including the shifling law clause) ip
accordance with the purposes set out in the trust instrument.
The Chief Justice said of this point that it was one on which in the circumstances any
observations he might have made “would of necessity be obiter”, and thus unlikely to be

belpful “in the event of the matter being tzaken elsewhere.”

It might seem from the decision of the threc courts that a question which counsel raised at
the tnial Jevel but chose to take no further — one which did not have to be answered et the
al level, because the Chief Justice found both trasts to be charitable — was whether the
rule against perpetuities might be avoided by reason of the fact that the wansfer to the
Azl foundation, whose charitable stams is atcepted by the parties, occurred dunng the
settlor’s Lifettme. This was 2 question which could, it seems, be raised anly in relation to
Mr. Monsen, because the parties agree that Mr. Jahre’s death oc-;curred prior to the

trans’er of the funds to the Aall foundation.

Even though all three questions posed in the Originating Surnrmons appear 1o have been
desalt with by the Chief Justice - - including detertaination of the purpose for whict. the
Aall trustees held the funds - - ] am told that the sbove argumeunt descnbed by the Chief

Justice was not in fact made before him, and that he erred if he believed it had been, That




submission was uncontradicted before me. Coupss! seemed agreed that the matter is not

res judicara, 25 might at first appear {0 be the case.

The present applicant, Anders Jahre Humanitaere Stiftelse, 2 Norwegian humanitarian
institulivi established by M. Jahre, seeks o take up that ergument, and nlse to arguc in
the alternative for rectification of the agreement establishing the Continental foundation,

and to raise certain equitable points.

It seeks 1o establish that the funds were, after all, held by the Aall foundation for the
purposes of its trust deed - - in effect thar the declaration of Chief Justice Harre in those
terras, which has been vacated by order of the Privy Couneil, was in law correct afier all,
and should be re-instated It seeks to be joined for these purposes after the Attorney
General, whe had previously carried the burden of zssertiing the validity of the tusts,
:.'cccnlly announced his withdrawal from actve participation in the Gtigabon. In a
stztement filed {n the action on September 1, 2000, the Attorney General said he felt he
had taken the matter on behalf of the charities “as far &5 possible”. He noted that the
assets in issue “are, on one view, alieged 1o be the p}oqceds of tax evasion or at Jeast tax
avoidance”, that the Norwegian government is supporting the claim of the Jahre Estate in
order to recover lost revenues, and that the Governor-in-Council has decided on policy
grounds that he should take no further steps in the action. The Attorney General States

that he would, however, assist the Courl as an amicus curiae, if requested.




The withdrawzl of the Attomey General t3us comes at a point whex it is asserted for the
applicant that several arguments favouring the interest of charity have not been decided

and are still available to be litigated.

If, mdeed, these points are shown to have substance and remain vpen, Uien the terests uf
justice may require that they be properly resolved. To the extent that they are of
substance and open, it seerns desirable that there be a party present before the cou‘.rt able
to raise the points concerned “in order that all matters in dispuie in the cause may be
effectually and completely adjudicated upon™, to nse the words of Order 15 rule 6 (2) (b)
(1) under which joinder is sought. If there were no other party in 2 position to argue them
one might, indeed, be inclined to prant the zpplication notwithstanding that the applicant
gaces not appear to me to have what has been held in the cases decided to dzte 1o

constitute a sufficient “interest™ for that purpose.

Without having regard to the expert foreign law evidence - - and the applicant says I
should pot do so - - I am of the view that the applicant’s objects, which include those of 2
“social” pature, are too broad to constitute z charity for the purposes of Cayman or
Engbsh Jaw. It eppears that Mr. Jahre did at cne time -consider the applicent a possible
beneficiary of funds 10w held by the Aall foundation trustees, and obviously it is a
reasonable possibility that the funds belonged to Mr. Jabre, but the trust deeds make no
mention of this entity, and there is no evidence that the trusiees of either Continental or

Azll foundations ever, in fact, made any donation to it. The settlor left the distubution,




withont any stated preference, to the discretion of the trustees, as necessarily limited by

whatever law mipht be chosen to govem the trust.

_ As T understand the applicant’s position, the points it wishes fo raise are these: () that
' the funds in queostion are held by e trustees of the Aall foundation for the purposes of its
trust deed - - 2 proposition originally accepted by Chief Justice Harre but rejected on
appezl - - exther (i) becanse Mr. Monsen was alive at the time of re-settlement of the
funds from the Continental foundation, the argumeni which Chief Justice found it
upnecessary to decide, or (if) because the deed creating the Coptinental foundation ought
fo be rectified so as to achieve its intended legal effect; (b) that the Court ought to
inéGtute a “scheme”, the nature of which was not explained and which I did not entirely
understand, having the effect of rendering a charitable mngcﬁncnt workable; and (c) that
principles of eguity, mcluding estoppel and the “unclean hands™ doctrine, in any event
prevent the Court from giving effect to the resulting trust zs comezmplated by the decision
of the Privy Council in favour of the appropnate settlor, whoever that might be, or his

estate or personal representatives.

Its counse] was frank ip conceding that the applicant does pot seek to advance thest
points mercly to obtain judgment reserving the funds for charitable purposes. The
applicant withes to bave in the meantime a “seat at the table” in nepotiations for
settlement, 50 as 1o Stipulate a price for its concurrence iz zny compromise resclution.and

be ar active participant in that process.




For the reasons stated below, T have concluded that T ought not to go beyond the scope of
the present authorities regarding admission of new parties under the sub-rule on which
the applicant rehies. Lord Denning cast its scope broadly in Guriner v. Circuit, (1968)

2QB 587, when he said (a2t p. 595):

It enzbles all matters in dispate to be effectually and completely .
determined and adjudicated upon between all those directly
concemned in the outcome. '
[t seemns impossible to charactenze the applicant as an enlity “concerned in the outcome”
--- certainly it cannot be described as “directly concerned in the outcome.” It canpot n
my view, be said even to bzve the status of 2 “discretionzry beneficiary”. Not being in
Caymen Jaw a charity, the applicant cannot be a beneficiary. Were it to sesk to carry out
specified chantable work under contract 1o the Aall foundation, and were it possible for

- the Aall foundation to employ agents to bestow benefits in this way, those benefited, and

not the applicant, would, of course, be the beneficiaries.

With respect to the points which the applicant seeks to make, I am of the following view.
As to point (2)(), as | have designated jt, the “re-settlement” point, this is not in my view
open {0 the zpplicant on the present application since it assumes that Monsen was the
settlor, and the applicant’s claim to status as a defendant is based, of course, oo the settlor
having been Jahre, As to point (d)(ii), the claim for rectification, counse] for some
defendants take the position that this is barred by the doctrine of res judicata, since it
could Lave been raised in the proccdmés already concluded (a view which 1 had

teptatively fermed with respect also to the frst point, but which counsel present




10

disclaimed in that context). Ox the rectification point, ] have not been persuaded by the
a-ppl.icént that the argument remains open. With respect fo point (b) the “‘scheme”
advocated for the applicant was not sufficiently described to consitute 2 ground for the
funds to be vested in the Azll foundation for the purposes of its founding deed rather thzn
held in a resu)ting twst for the sentlor, the purpose of the applicant’s proposed
involvement. As to point {c), nothing was said of any specific conduct which might
result in equitable principles being invoked so as to prevent what seems to be the intent of
the decision of the Judiciza! Commitiec being camied into effect. I make pe finding, of
cour.s-e, on the ments of .a.r.xy of these points. My only conclusion is that they have not on
this apph‘cation been shown to justify an unusval exercise of the discretion of the court in
favour of the joinder of the apphicant as ar additional defendant. The present parties are,
of course, free to seek to raise in the action any matter argued on this application,

notwithstanding my decision.

With respect to the status of the applicant, ] am for the reasons already stated of the view
that it has po suchk interest in the outcome of the litigation as would bring it within the
scope of rule 6(2)(b), as it has so far been defined, and I bave conchided that there are no
such special circurnstances in this case as would justify an extension of the scope of the

rule in order to 2dmit the applicant.

Tt secrns that there is, indeed, need in these proceedings for protection of the process of
the Cowrt in at Jeast two respests. Firsily, matters which were or could have been yaised

in the proceedings conducted aver the past six years, leading to the decision this year of




1

the Judicial Committee, ought not 1o be the subject of further Lingation. Secondly, no
part of the assets 2t stake should be aliowec by the Court 10 pass to those whose claim is
barred by wrongdoing, including the doctrine of ‘“unclean hands”, if that result can
properly be prevented. It may be T.hz;t there are other matters which need to be taken up
in the interest of charity and which ¢ould not previously have beew raised Iu sotue or al)
of these respects it may be that the Court wil)-rcquire the assistance of the trustees, or of
tne Atiomey General or some other party 1o (be capacity of amicus curige, so as (o ensure
that all appropriate zrguments are advanced. After some hesitanon, [ have concluded that
1 need not seek the aslsislance of an amicus curiae et this siage, that is to say in orgder to

decide the present application,

1 am not persuaded that the applicant falls within the scope cf the rule regarding joinder
as defined by the established authorities, nor that its joinder is essenfial in this case In

crder for all appropriate arguments to be piaced before the court:

The application must therefore be dismissed with costs.

Mr, Jestice M.R. Taylor /

1oy
e s N

ﬁ\ ‘I‘r.‘"
December 7 , 2000 L
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IN CHAMBERS
IN THE GRAND COURT OF THE CAYMAN ISLANDS
CAUSE 277 OF 1994
IN THE MATTER OF A MEMORANDUM OF AGREEMENT DATED 20™ JULY,
1976 (KNOWN AS THE CONTINENTAL FOUNDATION)
AND IN THE MATTER OF A MEMEORANDUM OF AGREEMENT DATED 7™
OCTOBER 1982 (KNOWN AS THE AALL FOUNDATION)

AND IN THE MATTER OF THE TRUST LAW (REVISED)

BETWEEN: (1) BRIDGE TRUST CO. LTD

(2) ROBERT N. SLATTER PLAINTIFF
AND: (1) THE ATTORNEY GENERAL OF CAYMAN ISLANDS

(2) EVEN WAHR-HANSEN

(3) COMPASS TRUST CO. LTD DEFENDANTS
Appearances: .

Mr. Terence Etherton Q.C. instructed by Mr. Angus Foster of Walkers for the plaintiff

trustees.
Mr. Christopher Nugee Q.C. instructed by Mr. Graham Ritchie for Mr. Wahr Hansen.

Mr. Geoffrey Vos Q.C. instructed by Mr. Nigel Clifford for the 3™ defendant Compass.
Mr. Thomas Lowe and Miss Cherry Bridges for the 4™ defendant Eikland A.S.

RULING

Before me is the Trustees' summons seeking directions as to what steps they might
appropriately take in the next stage of this rather involved and difficult matter. In
particular they seek directions which would allow them to continue to press the claim of
Charity to the assets which they hold and allowing their costs to be incurred in so doing,

to be paid from those assets.
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These proceedings were commenced by the Trustees, as trustees of the Continental and
Aal) Foundation, in August 1994 against the background of an action (now discontinued)
in England ("the English action") brought by the second defendant, Mr. Wahr-Hansen.
Mr. Wahr- Hansen acts as the representative of the estate of the late Anders Jahre, a
wealthy Norwegian who died in February 1982.

Mr. Wahr-Hansen joined as defendants some 84 defendants in the English action,
including the Trustees,

The aggregate of his claim was some USD250 million which he averred included assets
settled upon the Continental Foundation and the Aall Foundation (the "CF" and "AF")
which were established respectively in 1976 and 1982 - and, upon the trusts of which, the
Trustees successively regarded themselves as holding the assets for the benefit of
Charity. The CF was originally established under the laws of the Bahamas in 1976 but
later that year by virtue of powers expressed in its trust deed, its situs was changed and it
became subject to the Jaws of the Cayman Islands. The assets of the CF were purportedly
transferred in late October 1982 - eight months afier the death of Mr. Jahre - to the AF,
another Cayman Islands trust foundation. Reference hereinafter will be to those assets as
"the Assets". When initially settled upon the CF, they were shares, in bearer form, in a
Panamanian shipholding company called Pankos SA; later renamed Continental Trust
Company.

Mr. Wahr-Hansen's claim in the English action was to the effect that the Assets belonged
to Anders Jahre and were in fact held upon resulting trust for the benefit of his estate.
This claim was to have been advanced on the basis of the further allegation that the trusts

of the CF and AF were void, that the initial transfer of the Assets to the trustees of the CF
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23

was ineffective and that there had been numerous breaches of trust. Specifically, and
most directly relevant to the present dispute, Mr. Wahr-Hansen alleged in that action as
he does now; that the Assets - worth at the time of settlement in 1976 some USD60
million - did not belong 1o the person wha ostensibly settled them, Mr. Thorlief Monsen.
Instead that they belonged to Anders Jahre, for whom Monsen held them as a mere
norminee.

Mr. Wahr-Hansen, although an appointec of the Norwegian Court as admimstrator of the
Jahre estate, 1s in fact acting in the interest of the Norwegian Government which
maintains a claim against the Jahre estate for the large sums mentioned, by way of
unpaid taxes. There may However, be other claimants against the Jahre estate.

[t is said that in June 1976, it came to light that the business affairs of Mr. Jahre were the
subject of an investigation by the Norwegian ccntral bank and revenue authorities and
that the CF was set up with assets primarily provided by Mr. Jahre to cvade or avoid that
investigation. That the shares in Pankos SA which formed the bulk of the Asscts, were
later setiled upon the CF by Mr. Monsen who was an acknowledged business associate of
Mr. Jahre; but only ostensibly, as Mr. Monsen acted on behalf of Mr. Jahre. Thus it is
alleged that the true settlor was Mr. Jahre.

Faced with that threat to their trust, the Trustees sought the directions of this Court as to
how to respond.

By Order of 26™ August 1994 made in these proceedings, this Court authorised the
Trustees to bring an action 1n this Court seeking a determination of the validity of the
trusts of the CF and AF and a determination of the trusts upon which the Assets were in

fact held ("the main action"). Among the various ancillary Orders then also made, the
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Trustees were allowed an indemnity for their costs of the main action to be paid out of
the Assets.

The main action was commenced in Cause 296 of 1994, In it the Trustees joined as
defendants the Attormey General (in his perceived role as Protector of Chanty), Mr.
Wahr-Hansen and Compass Trust Co. ("Compass") - the latter as administrator of the
estate of Thorlief Monsen.

In these proceedings and in the main action, several administrative or interlocutory
applications were taken, including most notably; a successful application for a declaration
that Cayrnan was the proper forum instead of England. That order allowed matters to
proceed here despite the then extant English action.

Eventually this Court ordered in the main action, the trial as a preliminary issue of the
question of the validity of the two Foundations.

Shortly before the trial of that preliminary issue, Mr. Wahr-Hansen conceded the vahidity
of the AF but not, 1t appears, that the assets of the CF had been validly transferred to and
held by it.

In his judgment dated 30 April 1996, the then Chief Justice Harre declarcd that bath
Foundations were valid. He also subsequently declared that the Assets then purportedly
held upon the trusts of the AF (having been transferred to it from the CF) were validly
held upon the trusts of the AF.

Mr. Wahr-Hansen appealed against the declaration of validity of the CF and against the
transfer of the Assets Into the trusts of the AF and, on 28 November 1997, the Court of

Appeal allowed his appeals.
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No appeal was taken against the declaration of validity of the AF and its validity as a
duly constituted charitable trust under Cayman Islands law must now be regarded as
conceded.

Following the decision of the Court of Appeal, the Trustees applied in these proceedings
for further ditrections. Mr. Wahr-Hansen and Compass were joined as defendants and the
Trustees were authorised:

(1) to continue to administer the Assets in the manner previously
authorised (exccept that charitable donations could only be made if
agreed by Mr. Wahr-Hansen ot with leave of the Court);

(2) to continue to reimburse themselves for and pay specified costs and
expenses out of the Assets;

(3) to continue to pay themselves out of the Assets, remuncration at
previously authonsed rates and

(4) to pay out of the Assets the Attorney General's costs of appealing the

Judgment of the Court of Appeal to the Privy Council.

The Attorney General, as the then deemed Protector of Charnity, was seen as the suitable
appellant and, in order to save costs, the Trustees agreed to defer to his role for the
purpases of the further Appeal to the Privy Council.

The Attorney General's appeal to the Privy Council was unsuceessful and the opinion of
the Privy Council was delivered on 26" June 2000. Its formal order affirmed the Court of
Appeal's decision that the CF was not a validly constituted charitable trust and revoked

the declaration of this Court to the effect that the Assets held by the Trustees of the AF
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were held upon the trusts of the Memorandum of Agreement of the 7" October 1982 by
which that Foundation was established.

The Pnvy Council further declared that the Assets are held upon a resulting trust for the
benefit ot the true settlor of the CF.

The fundamental question that now remains therefore is this: upon what trusts and for
whose benefit, do the Trustees hold the Assets?

As matters presently stand, there appear to be four likely contenders to the bencficial
ownership of the Assets.

Mr. Wahr-Hansen will argue that it is the estate of Anders Jahre on the basis that Mr.
Jahre was the true beneficial owner of the subject-matter of the CF which was transferred
to the AF as the Assets.

Compass will argue that the Monsen estate is the true beneficiary on the basis that the
Assets were teally Mr. Monsen's. Compass will also be raising certain equitable defences
to the effect that Jahre's estate is estopped from claiming the Assets. These defences
may be met with allegations of "unclean hands" - that Monsen or others involved with
him acted fraudulently in relation to the dissipation of some of the Assets.

Eikland the 4" defendant, - having been joined in these proceeding and in the main action
in July 2000 upon its own application - will argue that it is the true beneficiary.

Eikland AS contends that the principal assets transferred to the CF in 1976 - the share
holding in Pankos SA - were assets which belonged to Kosmos AS, a Norwegian
company. Kosmos AS has since then been purchased by Eikland and has merged with it.
Fourthly, we come to the Trustees of the AF, who would seek to argue for Charity as the

ultimate beneficiary of the resulting trust declared upon the invalidity of the CF.
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There are two positive arguments which the Trustees would seek to put forward in
support of the case that they hold the Assets upon the trusts of the AF for Charity. There
are also a number of "defences" - (largely the same as those identified by Compass) -
which they would raise variously to the claims of the other contenders, in particular to the
claim of the Jahre Estate.

I will come necessarily to consider these arguments and defences below in considering
the directions which are appropriately to be given to the Trustees upon their present
SUMmMons.

The Trustees' position is that they are now obliged to seek directions to advance these
arguments and defences because the Attomey General has declined to take any further
part in those proceedings or in the main action. If they are not allowed, that there will be
no one arguing for Charity. The trustees say that as the costs of so doing would be
reasonably and properly incurred in fulfilment of their duties as trustees, their costs
should be indemnified from the trust fund.

Counsel on behalf of Mr. Wahr-Hansen and counse! on behalf of Eikland AS, opposed
the Trustees’ application for the pre-emptive order for costs. While they accept that in
the light of the Attomey General’s withdrawal, the Trustees could properly seek to
represent Charity; they object to the costs of doing so, which could be considerable, being
paid from the trust fund.

Counsel for Compass supported the Trustees’ application.

Before turning to the arguments in light of Mr. Wahr Hansen's and Eikland's objection, I

must also briefly consider the Attomey General’s stated position,
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It is part of the objectors’ argument that Charity has had its day in Court, with its interests

fully represented all the way to the Privy Council by the Attomey General. That, as he is
the protector and voice of Charity and acting on advice, has determined not to press for
Charity any further, the Trustees should not be allowed to do so at the expense of a fund
which they, the objectors, respectively assert belongs to them. It1s, indeed, a
fundamental concern that if the Trustecs fail in the claim for Charity, the true beneficiary
would have been unjustly prejudiced in having, in effect, to meet the Trustees’ costs.
Doubtless, therefore, an important circumstance to be considered is the position taken by
the Attorney General. In this regard, I should be clear that I do not propose to pass in any
way upon the merits of his.position. My concem is to decide whether 1t should be
regarded as being conclusive or restrictive of the rights of Charity as a subject of these
proceedings.

In a statement filed with the Court on 1* September 2000 in response to its concems to
ascertain his position, the Attorney General said that he had concluded that in having
taken the matter to the Privy Counci), "he had taken the matter on behalf of Charities as
far as possible through the Courts". That whilst further legal issues may now arise
between the trustees of the AF (as the successor to the CF) and claimants on the assets of
the AF, he proposes to take no position in relation to such claims. He stated that the
assets in issue "are, on one view, alleged to be the proceeds of tax evasion or at Jeast tax
avoidance" and in respect of which the Norwegian Government assert an interest and that
the Governor-in-Council has instructed him on policy grounds not to, and he has decided,

to take no further steps in the action.



16

17

18

20

2]

22

23

This the Attomey General states, is all against the background of advice he has taken,
with which he concurs - that the role of "Protector of Charity" in the Cayman Islands falls
upon the Governor acting upon the advice of Executive Council. And that on the basis of
that advice, the Attorney General has no separate legal obligation to represent the
intcrests of Charity, as he is not the Protector of Charity.

Finally, the Attomey General states that he 1s, however, available o assist the Court as an
amicus curiae, if so requested.

First, it 1s appropnate to note that the position now taken by the present Attomey General
18 different from that earlier taken by his predecessor in these proceedings and in the
main action.

As already noted, the earlier position was that the Attomney General in the Cayman
Islands, like the Attorney General in England, was legally and constitutionally under a
clear duty, as the representative of the Crowm, to uphold the interests of Charity. This
duty is described as to be ordinarily undertaken without deference to any competing
personal interests or policy considerations.

A succinct staternent of the duty as it has always applied in England, (and it scems as

earlicr assumed by the Attorney General here) can be found in The Law and Practice

Relating to Charities by Hubert Picarda 3" Edition, Butierworths Chapter 41 pages 551-

552 (citing the venerable old Blackstones commentaries):
“Blackstone observed that “the King as parens patriae has the general
superintendence of all charties which he now exercises by the keeper of his
conscience the Chancellor; and, therefore, whenever it is necessary the Atiorney

General, at the relation of some informant who is actually called relator, files ex
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officio an information in the Court of Chancery to have the chanty properly
established.” It 1s the duty of the Crown as parens patriae to protect property
devoted to charitable uses, and that duty is executed by the officer who represents
the Crown for all forensic purposes; and on that foundation vested the right of the
A‘_rto_l_-ney General 1n such cases to obtain by information the interposition of a
coull'tlof equity. Lord Redesdale said in Ludiow Corp. v Greenhouse: “that the
ground stated in all the books is this that the King is to be considered as the
parens patriae; that he is the protector of every part of his subjects; and that,
therefore, it is the duty of his officer, the Aftorney General to see that justice is

done to every part of those subjects;” (1827) 1 Bli. NS 17 at 48",

The nature of the duty must be regarded as recognising that Charity serves public and not
merely private interests. From the English case law, the only check upon its exercise
seems to be where, to advance the interests of Charity would be detrimental to another
proper Interest of some other subject of the Crown. Picarda cites examples (at page 695
op.cit.) of cases where the Courts have held that the Attomey General is a necessary
party:

“where there 1s a question whether a gift is a valid or invalid charitable gift or

where it is necessary to enforce the execution of a charitable purpose, or to

remedy an abuse of misapplication of Charity funds, or to administer 2 Charty.”

The remaining important question for detenmination in this main action— whether Charity

as one of four competing claimants, is to be regarded as the true beneficiary of the
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resulting trust upon which the Trustees hold the Assets - would appear to be, on the basis
of the line of English authorities, par excellence one requiring of the-Attorney General’s
participation on behalf of Charity.

Mr. Etherton’s subrmssions to that effect and his further submissions that the Attorney
General’s costs for so doing would have been allowed from the Asscts, were supported
by Mr. Vos. They were not, so far as I can recall from the record, refuted either by Mr.
Nugee or Mr. Lowe.

As already indicated, [ intend to make no pronouncement now upon the correctness or
appropriateness of the stated position. The Attorney General has not been present to
explain or support it and the Court was not provided with sight of the advice vpon which
1t stands.

[t 1s against that background, however, that I must now consider the position of the
Trustees as trustees for Charity.

The upshot is that the Governor-in-Council has had regard to advice and to factors quite
distinct {rom the interests of Charity in seeking to advance any proper remaining claim
Charity might have to the Assets.

Certainly, an important factor is the Privy Council decision that the CF was not a valid
chantable trust. From this the Attorney General takes the position that he has presented
the legal arguments in favour of charity as far as is possible through the Courts.

Another factor is the policy decision of the Governor— in— Council, by which the
Afttorney General was instructed to make no further representations in the main action, in
deference, it seems, to the allegations of the Norwegian Govermment as to the Assets

being the subject of a tax evasion or avoidance scheme.
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This policy decision can of course in no way be regarded as a view upon the merits of the
Norwegian Govermnment's claim as it might be advanced through the Jahre estate. The
merits of that c]aim must remain a matter for this Court to decide in the main action in
ascertaining the identity of the true beneficiary.

The final observation I make on the Attomey General's position paper 1s that it properly
recognises, notwithstanding his own refusal upon instructions to act further for'Charity,
that further legal jssues may now arise between the Trustees of the AF and other
claimants on the assets of AF. These are more accurately to be regarded as claims upon
the Assets as held by the Trustees upon the resulting trust declared by the Privy Counci);
as trustees of that resulting trust.

Thus, this Court is presented with the rather exceptional circurnstance of a validly
constituted Charity (as the AF must be regarded) having to fend for itself in advancing
any claim it might have to disputed assets.

Because of this circumstance, I am invited by Mr. Etherton supported by Mr. Vos, to hold
that if Charity’s voice is to be heard, only the Trustecs are left to speak on its behalf and
that, on the basis of the case law, their costs should be allowed. [ must therefore consider

the case law.

The costs principles.

Exceptional though the present circumstances may be, before turning finally to decide
whether 10 allow the pre-cmptive order for an indemnity for Charity's costs from the

Assets, [ must consider the nature of the Trustees’ arguments to be put.

12
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This 1t seems to me is as much a matter of common sense in the exercise of the discretion
recognised by the case law, as 1t 18 2 matter of legal principle.

The starting point must always be to emphasise that in the context of hostile trust
litigation such as we have here - where there are competing claims to the Assets of the
trust — it is only in exceptional circumstances that the Court might exercise its

discretionary jurisdiction to make an order for pre-emptive costs in favour of any side: [n

re Buckton [1907] 2 Ch 406 at 415; McDonald v Hom [1995] 1 All. E.R 961 at 570 -
971 per Hoffmann LJ and Alsop Wilkinsan v Neary [1996] I W.L.R 1220 at 1226 f-1.
In that latter case, the sirength of the hostile claimants' claim to the trust fund, precluded
the order allowing the frustee's pre-emptive costs of defending the trust. The obverse was
the case in Jn Re Hall 1995 CILR 456 - a case before this Court -, where the prima facie
strength of the case was in favour of allowing the trusiee to defend his trust.

The passage cited above from Alsop Williamson v Neary per Lightman J; very ncatly

encapsulates the factors to be considered:
"The court has an exceptional jurisdiction in hostile litigation to make an
order at an early stage in the proceedings regarding the ultimate incidence
m costs. For the purpose of this application, all parties are agreed that the
relevant principles are sufficiently set out in - -
In re Biddencare Ltd. [1994] 2 B.C.L.C. 160 and that the four relevant
considerations for this purpose are
(1) the sirength of the party's case:
(2) the likely order as to costs at the trial:

(3) the justice of the application: and
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(4) any special circumstances. [ would only add that since the decision of
the Court of Appeal in McDonald v Horn ((supra)] the second
requirement has been tightened up and (save the presently recognised
exceptions namely derivative actions and actions relating o pension
funds [(where the claimants are contributors to the assets and not mere
volunteers)], it must appear that the judge at the tnial could properly
exercise his discretion only by ordering that the applicants costs be

paid out of the trust estate."”

The last factor as stipulated in McDonald v Horn I think must be regarded as giving rise
to difficulty of application unless it is taken as a restatement of the factor or test which
requires the applicant to show a strong prima facie case. There can be no other basis for
attempting to anticipate what the trial judge would be likely to do; as costs usually follow
the event.

Taken in light of those principles, the objection here as I understand it, is not that I have
no power to make the pre-emptive costs order in favour of the Trustees; it is that as a
matter of the exercise of discretion, it is wrong to do so where, as here, the contest is a
hostilc one between competing claimants to the beneficial entitlement in the Assets.

Mr. Nugee and Mr. Lowe say that the duty of a Trustee where there 1s such a contest, is
to remain neutral. As a basic statement of principle that must be recognised to be correct.

See In re Buckton (supra) at 415; Alsop Wilkinson v Neary (supra) at 1225t 1226;

McDonald v Horn (supra) 970 - 971 and Underhill and Hayton: The Law Relating to

Trusts and Trustees 5% Edition p.792.

14
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What it really comes down to then is whether there are circumstances in this case which
justify a departure from that basic rule as a matter of the exercise of discretion. The
consequences of the position taken by the Aitorney General are, in my view, not
sufficient by itself to weight the balance one way or the other. While it is exceptional
that Charity 1s not to be afforded the protection of the Crown, that, in the circumstances
of this case can only be a factor which militates towards a duty in the Trustees to act.
The Attorney General's decision appears not to have been guided by the legal merits of

Chanty's claim as matters stand.

I must therefore also consider whether Charity’s claim here is shown to be cogent enough

to justzfy an order in its favour and whether there are any countervailing factors against
such an order.

In so holding, I am agreeng with the submissions of Mr. Nugee and Mr. Lowe in this
regard — to justify departing from the normal rle in hostile trust litigation as part of the
exceptional circumstarnces to be found, the strength of the claim to be funded must be
seen to be clearly present.

In considering this I may not, however, embark vpon a “mini-trial”.

As Mr. Etherton submitted, the Court should not undertake a close examination of the
merits of the dispute, but should limit itself to considering whether the applicants for a
protective cosis order have shown a sufficient case - varying according to the
circumstances of the case - for further investigation or prosecution. In this context, it is
necessary, nonetheless, that the Trustees make full disclosure of the strengths and
weaknesses of their case. This duty, which was held by the English Court of Appeal to

be applicable in the context of the trustees' role in defending a pension trust fund where
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the interested beneficiaries were contributors; must be at least equally applicable in the

present context of a voluntary settlement. See McDonald v Horn supra, at p970 letter g

and 974 letier j; per Hoffman LJ.

Mr. Etherton also aobserved the further cautionary words of Hoffman LJ in that case
(1bid.): These are that once the judge is satisfied that there are matters which justify and
need investigation (or presentation), caution should take the form of choosing the most
economical way of proceeding. This will therefore not necessarily involve authorising a
full investigation or trial and necessary limitations may be placed upon the extent or costs
of further investigatory steps to be taken.

In this limited context [ have had arguments from all sides touching upon the merits of
the two positive arguments to be advanced by the Trustees: Rectification and
Resettlement.

[ have also in this context,had the benefit of considering the joint opinion of Queen’s
Counsel provided to the Trustees on the merits of the various equitable "defences”. This
was during a private session - to the exclusion of the other parties - appropriately, in my
view, following the practice established in In Re Moritz [1960] 1 Ch 251. and in Re
Eaton [19(4] 1 WLR 12609; a practice followed on occasions in the past in this Court. See

for example In Re Ojjeh Trust 1992-93 CILR 348 at 359 and Lloyds Bank Intemational

(Cayman) Ltd. v Byleven Corp. [1995] CILR 519.

In approaching the question of whether the Trustees should be aliowed a protective costs
order, I must also bear in mind that the Assets are held upon resulting trust for a
beneficiary or beneficiaries not yet identified. As matters stand, there are no asscts upon

the trusts of the AF from which the costs of Charity may be met.
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To that extent then, this case is not entirely like those cited by Mr. Etherton - Re

Spurling’s will trusts [1966] 1 WLR 920 930 - 932, Re Beddoe [1893 1 Ch. 547, 558,

562 and Re Dalloway [1982] | WLR 756 - and which state the basic principle that
trustees are entitled to an indemnity out of the trust fund for expenses reasonably (and
properly) mcwred, including costs incurred in defending their trust fond.

The basic distinction of course, 1s that the Trustees at this point in time assert that they
seek to defend the trust fund in the Assets qua trustees for Charity from outside attack;
but without being able to assert that they hold the Assets 1o that capacity.

The question 1s thus whether they should nonetheless be regarded as acting reasonably

and properly in seeking to protect the interests of one of four potential beneficiaries -

Chanity - which would otherwise be without direct representation. I am urged to make the

order by analogy by reliance upon the dictum from In Re Evans [1986] 1 WLR 101. This

recognises that exceptionally, protection may be afforded for a compecting bencficiary in

hostile trust litigation where such a beneficiary is not an adult and sui juris, without funds

of its own and so cannot make up its own mund as to whether the claim should be resisted

or not (per Nourse LJ at p107 {).

Given the exceptional position in which Charity finds itself following on the policy
decision of the Govermor-in-Council; I am urged to recognise that the Court has a
heightened responsibility to ensure that justice is done. This is one of the four primary

factors recognised in Alsop Williamson v Neary (supra). While I accept that duty, 1

consider myself as obliged, nonetheless, to ensure that no undue advantage or
disadvantage 1s created. To this end, [ find that [ must require to be satisfied that on the

legal merits there is such a chance of success as 10 render it desirable in the interests of



justice that the proposed considerable expenditure should be allowed. This is in my view
an appropriate adaptation of the further test that I must be satisfied that the judge at the
trial could properly exercise his discretion only by ordering the applicant’s costs to be
paid out of the fund. This case, after all is said and done, is still to be recognised for what
it is - hostile litigation 1t which costs would ordinarily follow the event. See McDonald v
Hom (supra) at 971 j - 972 a.

Charity, as matters stand, has no more proven a right to the beneficial entitlement in the
Assets than any ather claimant. [ts chances of success must therefore be demonstrably

clear.

Rectification

Now that the Privy Council, in upholding the decision of the Court of Appeal, has finally
declared that the CF 1s invalid as being, on its proper construction, not limited to objects
which are stnctly chartable under Cayman law; the Trustees would seek to argue that the

CF could be rectified in keeping with the true intentions of the settlor.

18
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Citing [n Re Butlin's Settlement [1976] 1 Ch 521, Mr. Etherton would seek to argue that

the Court has power to rectify a settlement notwithstanding that it is a voluntary
settlement and not the result of a bargain. That, in such a case, rectification may be
sought by proving that the settlement does not express the true intention of the settlor, it
not being essential also to prove that the seltlement also fails to express the true intention
of the trustees or other parties to the seftlement. He accepted however, that the Court in
its discretion, may decline fo rectify a settlement against any such other party who objects
to rectification.

Re Butlin | as followed and applied by this Court in the past- (Briggs v Intergitas Trust.

Management (Cayman) Linted [1989]) CILR 456) - provides that rectification may be

available not only where particular words have been added, omitted or wrongly written as
a result of careless copying or the like; but also where the words of the document were
purposely used but it was mistakenly thought that they bore a differcnt meaning from
their correct meaning as a matier true construction.

Mr. Etherton would argue that notwithstanding its invalid provisions, there is evidence
that Anders Jahre (were he the true settlor of the C F) intended that the CF should be
charitable under the laws of England (where Lazards, the trust banking advisors were
based) and the Bahamas (being the situs of the CF upon its creation).

In support, he referred to certain exhibits to the affidavit of Michael Lee filed in the main
action on 7™ July 2000 and to the deposition of John Worsley (another of the advisors
upon the establishment of the CF, at the time an employee of Lazard's) filed as Exhibit 57

to the 15™ affidavit of Michael Austin in these proceedings.
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His purpose would be to seek to show that Anders Jahre's true intention was indeed to
establish a valid charitable trust, divesting himself of any beneficial interest in or control
over the assets which had been fransferred into the CF.

This evidence says Mr. Etherton, bears further investigation. Not being conclusive in and
of itself of a clear showing of that intention, it points to a probable basis for the case for
rectification.

What is immediately striking about this argument however, is that, contrary to the
assertion all along that Thorlief Monsen was the true settlor of the CF, it would seck and
ndeed need to show, that Anders Jahre was, and that his firm intention was 1o benefit
Charity by means of a valid purpose trust in accordance with the relevant law.

Indeed the evidence cited, while it does include docurnented references to Thorlief
Monsen in the role of settlor, does also reveal that the directing mind - that of the person
whose true intentions those involved were concerned to ascertain - was that of Anders
Jahre, in his capacity as president of the Continental Trust Company (the successor to
Pankos SA) - the shares of which were purportedly settled upon the CF.

What this evidence also shows, therefore, is that if Anders Jahre was the irue settlor of
the CF, he saw the need to conceal his ownership of the asscts he intended to settle upon
the CF, behind Thorlief Monsen.

As Monsen was then the only person - of the several advisors involved with the seiting up
of the CF - resident in the Bahamas, the reasonable inference would be that there was to
be some advantage gained from having Monsen appear to be the setilor. Given the tax -
fres status of that jurisdiction, one must be mindful of Mr. Wahr-Hansen's allegations that

the true objective, the true intention of the settlor, was tax driven.
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That is the background against which I must consider the likely outcome of the
investigation which the Trustees propose for the purpose of obtaining conclusive
evidence in support of the rectification claim.

Mr. Etherton acknowledges, and indeed stresses, the need for that investigation, (albeit to
be limited as {o time and expensc) given the inconclusiveness of the existing evidence,

I am however firmly of the view, that expenditure of the Assets for those purposes would
be wrong in principle.

There 1s not the showing of the likelihood of success whuch the case law requires.

[ can hardly imagine that from the rather byzantine circumstances described above could
emerge the clear and true intention which the Trustees would wish to find.

Anders Jahre's estate, his only remaining earthly legal manifestation, would certainly not
be in favour of the pmposi.tion. On the confrary, the estate will be pointing to an intention
In him to retain access to, if not control aver, the Assets; as the ultimate objective of the
alleged tax evasion/avoidance scheme. Already, in the disposition of John Worsley, there
arc put suggestions (albeit denied by him) that Anders Jahre had made an arrangement
with Lazard's and with its representative, Lord Kindersley, to secretly keep control of the
Assets for his benefit.

The case law is clear that strong and convincing evidence is required to prove a settlor's
intentions as being contrary to his Deed under Seal. See Brigps (supra) at p.466.
Moreover, and all tendentious motives for the moment aside, the evidence so far
available is, if anything, confirmatory of an intention in Anders Jahre to benefit objects
which were in effect general welfare trusts and hence too wide 1o conform with the stnct

requirements of Cayman law, as it relates to public charitable trusts.

21
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It appears that his intention may likcly have been to benefit his favoured Norwegian
foundations whose objects have been conceded and held to be too wide to qualify as
chantable objects under Cayman law. This concession was made, [ am told, by Mr.
Hubert Picarda QC on behalf of onc of those Norwegian foundations in the course of its
application to be joined as a defendant to the main action. And in his ruling upon that
application Taylor J. expressly so found:
" [ am of the view that the applicant’s objects which include those of a “social”
nature, are too broad to constitute a charity for the purpose of Cayman or English
law" - (at page 7 of his reasons for judgment delivered upon the application in
Cause 296/94 on 7 Decernber 2000).
There is yet 2 further difficulty the Trustees must face with the rectification claim. It 1s
that it is entirely inconsistent with the strong observations made by the Privy Council that
the true intentions of the settior (whoever he was) could have been other than expressed
n the Deed of Settlement. Those observations reflected upon the impermussible breadth
of the second group of the objects of the CF which, by virtue of their generality, werc not
capable of being regarded as objects which are in law charitable - (from page 8 of the
transcript of judgment):
" --it is said, the second group of objects must be construed as being limited 1o
those purposes which fall within the fourth head in Pemsel’s case (ie: for "other
public purposes"”). This argument has only subtlety to commend it. Their
Lordships can see no reason to give this artificially limited construction to the

second group of objects which are entirely general.
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On the contrary there are clear indications that no such implied limitation was
intended. The first recital demonstrates that the purpose of the Trust was, amongst
other things, to benefit "worthy" individuals, a purpose which is plainly not
chantable: see In re Atkinson's Will Trusts [1978] 1 WLR 586. Moreover, even
Clause 3 of itself states that the intention is "to endeavour to act for the good or
the benefit of mankind in general". This demonstrates 2 much wider intention
than to benefit those objects which are strictly charitable. Their Lordships are of
the view that the memorandum of agreement clearly manifests an intention to
establish general welfare trusts without confining those trusts (o purposes which

are in law chariiable".

In my view, the words in emphasis are to be taken to convey a specific finding upon the
true intention of the parties to the memorandum of agreement of the CF. It was that
expressed intention, impermissibly wide, which resulted in invalidity.

A narrowecr intention 1§ what the Trustees would seek to establish in order to claim
rectificafion.

Such a claim would seem therefore to be preciuded by the docirine of 1ssue estoppel per
rem judicatam as the issue of the true intention appears to have been tmplicated in the
finding of invalidity of the CF. However, I need not here make a conclusive finding in
that regard. That was not pressed as an argument by Mr. Nugee or Mr. Lowe. At the very
least, however, the factval conclusions of the Privy Council give life to Mr. Nugee's
expressed concerns when he submitted that rectification is only avatlable if the words

used do not mean what the parties intended. That it is not available i1f the words used do
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mean what the parties intended but the parties had failed to appreciate what the legal
results would be. What is required is a failure in the words used to represent the
agrecment of the parties. See Snells Equity 35™ Edition page 696.

Mr. Nugee also spectfically arpues nonetheless for preclusion of the claim for
rectification by virtue of the doctrine of res judicata in the wider sense, as pronounced by

the Privy Council in Yat Tung Co. v Dao Heng Bank [1975] A.C. S81. This is that it

would be an abuse of the process of the Court to raise now for the first time, matters
which could have and should have been raised before. There has been more than six
years of litigation in these proceedings and in the main action culminating with the Privy
Council's declaration of the invalidity of the CF.

That was the view taken by Taylor J. of a similar argument raised before him by the
Anders Jahre Humanitarian Foundation in the joinder application as to be advanced in the
main action and it is a view with which I respectfully agree. See his written ruling
delivered on 7.12.2000 in Cause 296/94.

No explanation has been offered why the claim was not raised before.

While I am not called upon now to pronounce upon the merits of the claim for
rectification; for those various reasons I conclude that it would be contrary to the
principles of the case law already identified as governing costs orders, to allow the

Trustees' costs on the pre-emptive indemnity basis to investigate or to argue it

Resettlement

24
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The resettlement claim depends first upon the Court's determination of the identity of the
true beneficial owner of the Assets at the time immediately before they were purportedly
settled upon the CF in 1976.

As the claim stands to be argued, it seems there are three possibilities: Anders Jahre,
Thorlief Monsen or Eildand SA.

The next thing that will have ta be determined was whether anything subsequently
happened to divest the beneficial owner of title.

The CF having been declared to be invalid; [ must proceed on the basis of the Privy
Council decision prima facie at least, that that thing was not the purported settlement
upon the AF in October 1982. Thus the Assets remained beneficially owned as before.

If they remained vested in Anders Jahre, the argument for his estate will be that nothing
happened which could have divested him of it before his death. It will be asserted that no
transaction involving him as a party, can be shown to have taken place between July 1976
(the date of the void settlement upon the CF) and February 1982 (the date of his death).
It would follow that his estate’s entitlement could not have been affected by events after
his death which was when the purported resettlement upon the AF took place.

Mr. Vos, while acknowledging the general force of that argument - if one assumes that it
proceeds upon an accurate description of events - pointed to a poessible exception by
which a valid resettlement could nonetheless have taken place, even if Anders Jahre was
then the beneficial owner.

Thus is that Mr. Monsen was not just a nominee holding the Assets for JTahre's benefit, but
that Monsen held them upon instructions from Jahre on trust to benefit Charity in

keeping with Jahre's intentions to establish a valid charitable foundation. In that event,
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when Monsen resettled the Assets upon the trusts of the AF in 1982, he would have done
so in fulfilment of his trust and the Assets would have been validly settled for the benefit

of Chanty. This has been described as a form of "Quistclose” trust: see Barclays Bank v

Quistclose Investment [1970] AC 567.

The other possibility which Mr. Vos has been instructed primarily to contend for, is that
the Assets were all along beneficially Mr. Monsen's, until resettled by him upon the AF.
In either of those two scenarios, the Monsen estate through Compass would likely
coutend that the Assets should remain upon the trusts of the AF for the benefit of Charity;
as it has been conceded that the AT is a validly constituted charitable trust.
Before either of those two paossibilities could be advanced, Mr. Vaos and Mr. Etherton
both recognised that they would need to persuade the trial judge i the main action to
regard as obiter dicta, the pronouncements of the Privy Council where, in declanng the
Assets to be held upon a resulting trust the Judicial Commuttee said:
"There was no appeal to the Court of Appeal against the decision that the trusts of
the Aall Foundation were valid since it is immaterial whether or not they are
valid: if, as the Court of Appeal held, the trusts of the Continental Foundation
were void, the purported vesting of the funds subject to the Continental
Foundation in the trustees of the Aall Foundation would be imvalid and those
funds would at all times have been held on resulting trusts for the settlor of the

Continental Foundation".

Their basic argument would be first of all that the question whether there might have

been a valid rescttlement upon the AF was not the question for determination before the
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Privy Council. Morcover, 1t will be said that the assumption upon which its dictum is
based, 1s not necessarily correct, as the vanabilities discussed above would show.

[ note 1n passing here, that plausible though these arguments might be, it is not essential
that Charity itself must put them forward.

[t is clear that the contest would be, in that context, primarily between the Jahre estate
and the Monsen estatc.

If either succeeds, Eildand's claim would be necessarily excluded.

While it is true as Mr. Etherton submitted, that these are matiers of fact and that thetr full
elucidation will depend upon discovery and interrogatories yet to come; a concern I must
address is whether Charity's case might not be adequately represented in any event by the
Monsen estate upon which 1t depends. Then there will be the able presence of Mr. Vos
and those instructing him.

A difficulty the Monsen estate - and by extension Charity - must face is that the deed of
settlement of the AF, is not expressed to be a declaration of trust by Mr. Monsen, but
rather a resettlement, by the trustees of CF, pursuant to their powers as trustees of CF
with Mr. Mansen's approval as trust advisor. This might not, however, undermine a valid

resettlement if 1n fact Mr. Monsen had power to resctilc the Assets.

The "defences"

There are various defences or pleas in bar which, on advice, Charity might arguably raise
to the claim of the Jahre estate.

[ do not see the need now to do more than identify what these may be.
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They were the subject of the Re Moritz proceeding, when Mr. Etherton on behalf of the
trustee, provided me with sight of the careful and analytical advices which have been

provided to the Trustees.

(i) Estoppel

To be asserted here is the doctrine which says that when parties have acted in a

transaction upon an agreed assumption that a given state of facts is to be accepted as true,

then as regards that transaction, each will be estopped from questioning the truth of the

assurmned facts.

Anders Jahre had repeatedly denied that he was the owner of the shares 1 Continental

Trust Corporation and never represented himself to the trustees of the CF as the owner of

those shares.

Accordingly, it 1s to be argued that the trustees of the CF, Thorlief Monsen and Anders
Jahre (even if 1t is shown that he was the legal owner) all acted in the settlement of the
shares on the agreed assumption that Monsen was the owner of the shares.

If this argument is to succeed, it will also become important to establish as a factual
matter, the basis upon which the Trustees accepted the shares upon the subsequent
transfer to the AF.

Thus, the Trustees may become witnesses of fact in the presentation of the defence of
estoppel.

Subject to the concern raised in the arguments both by Mr. Vos and Mr. Etherton - that
there are allegations of "unclean hands" the Momnsen estate, it would also seek to rely
upon this and the other equitable defences.

(ii) Laches
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The trustees would be advised to argue that equitable relief should be refused to the Jahre
estate on grounds of delay in taking proceedings in circumstances where the estate’s
delay has made it unjust to grant relief to it.

As an example of the prejudice which may have been caused by the delay, the Trustees
would point to the difficulties which may now exist, 24 years after the establishment of
the CF, in proving who was the true owner or what was the true nature of the relationship
between Anders Jahre and Thotlief Monsen in relation to the Assets. This difficulty has
been {urther compounded since Monsen’s death in 1992,

Loss of evidence is said to be a cause of prejudice well recognised in the case law in

support of a plea of laches. See Watts v Asset Co. Ltd. [1905] A.C. 317 at 329.

This would be a defence at least as much available as against Eikland’s claim, as against

the Jahre estate,

(111) Non-enforcement of foreign revenue laws
The principle to be relied upon here is that the courts of one country will not accept
actions for the direct or indirect enforcement of the revenue laws of another country:

Government of India Tavlor [1955] A.C. 491.

While as yet Mr. Wahr-Hansen has brought no claim as plaintiff in the main action (he is
Jjoined in only as defendant), that is to be seen as a matter of form rather than substance
and it may become appropriate for the tnial judge in the main action to require him to

assert a posifive claim in order that the main action might properly be heard.

(iv) Breach of Cayman Islands law
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There are allegations that Mr. Wahr-Hansen obtained confidential information about the
affairs of the trusts of the CF and AF from a Dr. Henry McKinnell in breach of Cayman
Islands law.

On public policy grounds it would be argued that the Jahre estate should be allowed to

gain no benefit by advancing a claim to the Assets by reliance upon that information.

(v) Champerty and maintenance

The Trustees (and the Monsen estate) say that it has come to light that there exists an
argument between Mr. Wahr-Hansen and Dr. McKinnell that the latter {or others to
benefit through him) should receive a substantial portion of any recoveries achieved by
the Jahre cstatc in the main action by reliance upon the alleged illegally obtained
evidence mentioned above.

The Trustees Compass would seek to argue therefore that Mr. Wahr-Hansen’s case on
behalf of the Jahre estate is champertous and should be stayed. Alternatively, that it
should be stayed as a claim based upon and thus maintained by illegally obtained
evidence.

An tmportant test will be whether the champertous arrangement has so infected the claim

of the Jahre estate as to have raised a real nisk of perjury or the perversion of justice.

The Attorney General as amicus

The three defences of illegality, champerty and maintenance and the non-enforcement of
foreign revenue laws all involve important public policy considerations. I note in ths

context the Attorney General’s offer to appear as amicus curiae and regard it as important
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that he should do so upon the trial of those 1ssues in the main action. The directions to be

given to the Trustees will include that the trial judge be asked to extend that invitation to

the Attomey General for his submissions to be taken on those important matters.

Having regard to the many various and complex factors for and countervailing against the

grant of a pre-emptive costs order for Charity; in artiving at my decision the following I

regards as crucial:

®

(i1)

(1i1)

the claim for rectiftcation is not to be pursued at the expense of the Assets.
This will help to confine the possible expenditure, although it will no
doubt still be significant.

So conﬁne(i> the overall impact of thosc costs upon the Assets (which at
USD 70 mullion are large) will not operate to the great detriment of the
ultimate beneficiary, if that turns out not to be Chanty.

Furthermore, the Trustees will take advice as to preciscly what steps they
mught now take procedurally and substantively to advance Charity’s claim
in the main action. They will return for further directions before going to
trial.

Without an order for the Trustee’s costs,Charity could not be effectively
represented upon 1ts case for re-settlement or upon the defences or pleas in
bar to the case for the Jahre estate.

While the resettlement claim in particular will primarily succeed or fail
through the claim of the Monsen estate, there is the alternative basis
outline above - based upon Mr. Monsen have fulfilled Mr. Jahre’s trust in

resettling the assets upon the valid trusts of the AF for Chanty.
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(iv)

v)

While the Monsen estate through Compass could perhaps present both
alternatives, it is only fair that Charity’s voice should be heard upon them
as well. Mr. Vos has frankly stated that while Compass has said it wants
the assets to vest upon the trusts of the Aall Foundation, it cannot bind
itself to that position now, as it is itself a trustee. I suppose what this
means 1s that Compass will have to consider its position depending on the
oufcome and the basis for the final decision in the case.

Mr. Vos is undoubtedly right in his submission that any expression of a
view as to whether the Privy Council dictum was only obiter, should be
reserved to the rial in the main action.

The clear understanding must be that as very substantial sums have
already been paid out in fees over the years, every effort must be made to
curail further expenditure.

Although the result of the Privy Council decision is that the Assets are
held upon resulting trust for the true settlor, prima facie that person was
Thorlief Monsen and the trustees of his estate strongly argue in favour of
the costs order for Charity.

Chanty’s case (for resettlement and upon the defences or pleas in bar) is
arguable and [ am satisfied — from the lirmited evidence available - is at
least as prima facie tenable as that to be put for the Jahre estate in
opposition.

On one view of the entire matter, the fact that there is some chance of

success in Charity’s claim might be seen to be reflected in the negotiations
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for settlement now underway - in which offers and counter offers have
been put - and which were described to me by Mr. Etherton, both in the
presence of the other parties and in the context of the Re Moritz
proceedings.

(vi)  While the Crown must be primarily regarded as the guardian of the public
interest in Charity (whether at common law or in the position taken by the
Govermnor in Council) the Court has an overriding duty to see that justice is
done. As is shown from the case law discussed above, this duty, in
exceptional circumstances, would require and permit the Court to make

the order sought even in the context of hostile trust litigation.

For the foregoing reasons and upon the basis described, [ grant the order allowing the
Trustees to proceed in the main action and their costs for so doing to be met from the
Assets; 1e: to that extent, in terms of paragraphs 2 and 3 of the Trustee’s summons for
directions of 14® June 2000. It follows that the Trustees' costs to bc reasonably and
properly incurred in continwing the negotiations for a settlernent (if that be the case) are
also o be allowed.

[ also grant the order in terms of paragraph S of that summons allowing the Trustees’
(and that of Mr. Slatter, a former trustee) costs of representation upon the Letters of
Request of 21 May 1999 to this Court from the Drammen City Court, Norway. Thesc are
costs already incurred and the Trustees having in my view, acted properly throughout in

that matter, are entitled {o this order now.
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I The Trustees are also to be at liberty to execute the deed of indemnity pursuant to

2 paragraph 6 of the summons, which deed of indemnity relates to the retirement of Mr.
3 Slatter as a trustee.

4  The Trustees are also to have the costs of this application from the Assets.

5 I 'make no order now in respect of those aspects of the summons which remain

6  outstanding and will hear the parties further on them.

,
)
10

11

12 Anthony Smellie

13 Chief Justice

14

15  Dated this 23™ day of March 2001
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TEIS DEED OFAGREEMENT is made

BETWEEN
1. Bridge Trust Company Limited (“Bridpe").
2. The Estate of Anders Jahre Estate No 7/1582 Sam;.\eﬁord Court (“fhe Estate™),
3. Even Wahr-Iansen (the "Pcrsangl Representative" which expression shall except

where the comext reguires inglude the successors in title of Even Wehr-Hansen as

personal Representetive).
4, Robert Slatier {Robert Slatizr’)

WHEREAS
(A) The Estate is 2 legal entity and makes this Agreernent on its owa behalf and on behalf

of its creditors (whether preferentiel, approved or unapproved) and beneficiaries.

(B}  The Personal Representative is the personal representative of the Ertate and makes this

Agreement in that capacity and an behalf of the Bstate and his successors in title.

(C) DBridge is the prezent Lustee of the Aall Foundation {as defined below) and makes this
Agreement in that capacity antd as the person representing in the Cayman Proceedings

{as defined below) the interests of the charitable objects of the Asli Foundation.

CADocuments and Ss_ﬁing&\Wh‘G—O'lm‘c inmstilinges\Temporney Intemet Ples\OLIR 378\ Final aevdement
agreement for eactution.doc

]
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) Robert Slatter was formerly a wustee of both Azll Foupdation and Continental

Foundation.

(E)  Bridge 5s presently holding assets in its zapacity as trusiee of the Azl Foundation,
Bridge supperied oy Compass (Sefined below) cinims that ﬁ\c nescle are held on the
rusts of the Aall Foundation. The Estate and the Personal Representahive claim that
hey are held cn trust {ar the Extate, Eikland (defined below) cizims that they arc held

on trust for it

(FY Bridze the Personal Representative end. the Estate wash to settle their respective clayms

1o the assets and co-uperate (o defeas the claimas of Eikland zs sot out delow

Npw the parties agree as [ollows:

). Definjtione

in tkis Agreement:

1.1 The “Aail Foundaton™ shall mean the setlement esizblished by a

memorandn dated 7 October 1582.

1.2 The "Breach of Trust Claims * means any claims for or in reladon to of
connecred with breach of must or any other breach af duty or Yiability to 2ccount,
dehveT up or return money or niher property of pay equitable compensation or

gamages aganst the Monsen and Aell Parties (which without prejudice 1o the

€ d
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1.5

1.6

generality of the Yoregoing shall include claims for kmowing receipt of frust
property, dishonest assistence in breach of musl, procuring breach of must,
Liebilitics a5 construchive lruslee, cleims to tece trust propesty, lizbiliy to
accountl on the batis of wilful default, breach of fiduciary duty, lonticus
conspivacy 1o commmil any of e foregeing snd/or to defraud or tc herm, the
clzimes made or ansimg from allegations sot ot or referred o-in Canse Na 275 of
1993, Cause Na 343 af 1995, the Bnglish Proceedings and Cavee No 41 of
2000) egainst the Monsen and Asl) Parties currently vested in Bridge as the
Trustee whether these claims anse io relalion to A2l Foundation or 'L_hc aksets
held ot any ume by Aaell Foundetion or Cantinental Foundation and the assets

held or purportedly ield by the Continental Foundarion al any time.

“CARD™ <hall mean the firm of Charles, Adams Ritchie r_md Duckworth of
PO Box709, Zephyr House, Mary Street, Georgetown, Grand Cayman

The “Cayman Couwrt” mewmss the Grand Courl of the Cayman Jslands,

The “Caymah Praceedings’” mesans the proceedings in the Grand Coun of the
Cayman Islands between, inter slin, the Trustee, the Personal Representative end
the Monscn 2nd Aal) Parties, the short reference to the record whereof is Bridge

Trust Co Ltd & Others v, The Anomey Genera) of The Cayman Jzlands &

Others, cause no 256 of 1994,

“Continenta) Foundetion” shall mean the setilement purponiedly csiablished

by a memorandum dated 20 July 1976.
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1.7

1.8

1.5

v -

The “Effective Date” means the dawe wpon which both the conditions precedeat
in Paragrapt 2.1 below sre first satisfied snd il tbe Sandefjord Probate Judge
accepts this setlement, the dale that the condition specificd in clanse 2.1(b) it
aiisfied shall be the daic that the Bstale produces wntlen tvidence 1o the

Trustee of the cowt's accepiance.

The “Excluded Persons” means ()) any descendznt, spouse, Iormer spouse
or cobabitant (which shal) mean a person living with snothes as man and wifo)
of Friflgor Bettum, Therleif Monsen, Onv Grieg Tidemand; (2) Lord
¥indersley, Per H Hansson, Terje Braut, Martin Jennings, Michae] Lee, Herbjom
Hansson ad any present end former board members of the A T Humanitanan
Foundation ar any descendent, spause, former spouse or cohzbitanr of any of
them; and (3) any persons (not being individuals) owned whether directly ot
indirectly by them or any of them our through ahother person of pzrsons
(including 2 chain of persons) ar party dirccﬂy end partly through 2 person or

persons (including e chein of persong) (4) any of tho Monsen and Aell Panies.

% [Rland* means Ejkland AS.

The "Eoglish Proceedings™ mezns the discontinued proceedings in England
in the Qigh Courl of Justice beiween, inter aliz, the Trustee, the Personal
Represcniative and the Monsen and Agll Pariies, the shori raference to the
rpsord whereaf was Even Wahr-Hansen & Others v Asll Trust & Banking

Corporation L1d & Otbers, CH 1994 W No 2574,

Bowak ¥
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nepaim’” shallinclude elatins, demands, tiabilites, Josees, cosis and expenses of

o hatlever nature wherever arising,
wCTCY meany Continents) Trust Company Incorporated

“Lazurd” shall include: (1) Lazard Renk Limited, (2) Lazerd LLC, and each af
its subsidicnies, contolling, associated and affiliated undertekings 2g of the date

of this Agreement or pror thereto, (3) The Right Honowable Robert Hugh

Molesworls Baron Kindersley.

The “MMousen and Asl) partles” sholl mean Aefl Trust & Banking Corporation
Limited. Mads Exnk Monsen, Thomes John Monsen, Tove Brown, Hurford
Hnldings, Compass Trust Co Limied (‘Compass™) 25 sxccutor of (he late
Thorleif Mongen, The Right Honourable Anthony George Mermk Baron Tyrog
of Durnford, Forrester Holdings Limited, Chegter Portielio Limited, Azll Group
Inc, Asll & Co Tipited Inc, Anll Invertrnent Management (Cﬂymln.n) Limi{e.d,-
Meriken MNominees Limited, Guri McKionell, Anchor Trust Co Limited,
Oriental Maritime¢ Comporaticn Limited and Forrester Mzrilime Corporstion
Limited or any subsidizries or norninees of any of {he said companies or any

company owned beneficially or controlled by any of the aforementioned persons

or cOTRpanies.

The “Norwegizn Proceedings' means the action brought on behalf of the Estate
against-Lazard, Lord Kindersiey and Bjem Bettum in Norway as Drammen City

Court’s case 97-00588A (86377A. at Sandefiord City Court
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“Trust Entity” shall mean persons owned or contielled in whole or in part and
whether direetlty or indirectly by the Trustee in its capscity as such and persons

tolding assets on behalf of the Trustee in its capacity as such.

The date that the Cayman Procecdings are finally disposed of Shalllmca:n the
carliest dete by which the proceedings in the action including any proceedings
on or in consequence of an appeal have been detesmined end awy time far
appealing or further appezling has expired except that i the proceedings arc
withdrewn or any appeal ebrndoned the dafe of withdrawal or sbandonment
shal) be veeted as he relovant date and otherwise shall heve the same mening

multatis musandis ag the phrase “the date that the applicatien i& fmally disposad

o

of” 1 the Landlord and Tenant Act 1954,

Conditiont Precedent

2.1

The provisions of thiz Agreement are (subject to the proviso to claunge 3 below)

conditional upon the loliowing events (“the Conditions Precedent™):

(8} the Cayman Cour meking an order autbonsing the Trusiee 1o proceed in
accordence with this Agresment whereupon the Trustee shall immediatzly
deliver a certificd copy of the order of the court to the Estate,

(b) e Sandefjord Probafe Judge acceptipg this settlemant on behalf of the

Estete whercupon the Esiare shall immediately notify the Trusiee of the

decision
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39 The Estswe agrees dut 1t will use it5 best endeavours o assist the Trusiee in

obtaining such spproval

3 If tie Condiuons Precedent ate not satisfied within 28 days of the exerution of this

Agreement then il shall cease o be of any effect unless an extension of time 15 agreed
in wriling between Bridge and the Personal Represeotative PROVIDED THAT clause

5.2 bove and clatses 23 10 31 below shall apply unti) such event.
a Bridpe and the Bstate ayree (subject as provided below):

. That as from the Effective Date 21 the assets held by Bridge inits cepacily as
mustez of the Anll Foundation shsll be held by Bndge nn the trusts of the Aall
Foundation subject to an obligation to pay USS37.5 Million (“the Settlzment
Consideration™) and interest to the Egtate as set oul below,

b, That they will conlinue to prosecute their respective olaims in the Cayman
Proceedings to the best of their abihity 10 the exient required (and ne forther) 1
Obl-'ajn in thoee proceedings a geclarstion or other order ar decision binding upon
2li of the parties To thosc proceedings that erables the Trustee 10 adminlsier ag
from the Effective Date those assels on the bacis thet they are so held subject 16
the obligation to the Estate r.e:fmcd to in Clause 4z above ("a Permissive
Order).

¢. Ytic agreed [or the avoidance of doubt and without prejudice (o the generality of
the foregoing that a dcc]m-aticn in (he terms sought by Bridge in the Statement

of Clsim or by the Estate in its Counterclairn would constiture a Permissive
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11 Court Mzakes a Permissive Oxder
6. In the event tnsl @ Permissive Qraer {s imade and ig not appealed ot is appealed

unsu ceeasfully the provisians In clauses 7 10 20 below shall apply.

J (1) The Trustee wn Ul rens fer the Settlermnent Consilderat‘mn lese USSE million plus
intercst as specificd below to the Estate in Norway by telepraphiic transfer as
goon &5 practicably poesible afier the date that the Cayman Proceedings are
finally d.irposcd of

02} US.SS million shall on the same date as thef Tansfer be paid by the Trustes 1o

CARD to be hield in accordance with the provisions of clanse 16 below provided
Wat such pyment shall be conditional on CARD giving the undentaking in
clause 16 i belew,

E "3 Clause 2} below makes provisian in certain events for the said tansfer and

payment 10 be made carlier

8. The parties will not seck costs oroers against cach other in the Cayman Proceedings and
{f costs orders e tnade i those proceedings agaiast either Bridge or the Eseare in
favour of any panty thereto they each agree that they will net seek w recover the emount

that any one of theni may be ordered to pay from the otber.
9. (1) Tnere shell be 28ded to the Seitlement Considerstion interest on the said sum of
$32.5 Million from the Effective Date unij) payment such interest accruing fram day to

day on thal sum 81 a Tale equavalent to 1% ebove the 3 month US dollar LIBOR rate

10



16.

The Estate will for & period of 7 years from the Effective Date indeminify the Trusves up
(o USS3 Million against ¢lzime in relation to or connected with the transfer of the
Ser)ement Consideration (and ali costs and expenses and other liabililies associated
with such clgims) from any persons wno have no! so far made any claims to the asseis

presentiy held by Bridge as tnstee of the Aall Foundanon.

The Estate and e Personal Representarive sach warrast that as far as they are aware
Lazard does not intend (o make any claim against the Trustee or Mr Slalter or against

(e neeets held by Bridge as trustee of the Aell Foundation,

N As secunty for the Estate’s indermnniry obliganions under this zgreement the sum
of USSBmiltion referved 10 in clause 7 above will be kept by CARD in 3 desi gnatzd
aceoont in the Cayman Islands the name, Jocation and number of which wili be
provid=d within 48 hours of exconion of This agrecient and CARD shall undertake o
the Trastee te pey 1o 1t from time to time such swns from that sccount &z may be

requized 10 Indemnify it in accordance with the provisions of this egrecraent.

1, {f sums are paid 1o the Trustee out of such account the Estate shall restore the

halance of the accaun! 1o &f Jeast USSBmillion within 14 days of suth payment.

i, The said mrangements sha)) continute for ar least seven years Som the Effastive

Dete and inereafier for o long es there is  possibility of claims for an _

indemnity under clavse 12 above.

iv.’  Provided that:(1) (I the State of Worway grants 2 valid and effective guaraniee
(o1 series of guarantecs) in favour of the Trustee of the Estate's indemnity

‘obliganions for at least USS § miltion thew during the currency of such guaramee

13



or guarzniees the references above to USSE million shell be resd ag US$Imilion
sna USS S nillisn may be released by CARD from the szid designated account
15 the Estate (2 the first such guarantee ghall be for a period of at least 7 years
grorn the Effective Dete(3) if afier a reduction ia such amonnt ang within the
period mentioned in clause 16ii ebove thers shouid cemse 10 be sueh 2 puarantee
the Estate sbell incrcase 1he amount 1 the account mentianed above o USSR
milljon within ? dayze of such cessation (4) the Siate puaranices mentioned
abave shall be governed by Norwegien law with the courts of Norway haviog
exclusive jurisdictian in relation thereto and es to whether such a guarmtes is

effecuive.

v, 1f during the said penad of 7 years there is wo possibilify of elaims for an
indannity under ¢lause 12 zbove, hen the p[’*evis)'ons in 141 and il above
shal) apply s )T the references 1o USSE million were replaced with
USE2million and afier ve expiry of three years from tbe Effeetive Date the
arrangements in those sub-clensas inay be 'répiaced by 3 valid and effective
goarantee {expinng on or after the expity of the s2ia penod of 7 yerrs) from
the Stzte of Norway in favowr of the Trustee of tne Brlate's indemnity

obligations for a1 least USS 2 million and clavse 1 6iv(4) above shall apply to

thal guareniee.

Doruments, Evidence aud Information

17.  The Trusiec wil) as far as i1 js able supply the Estawe as soon as r:as&mbly practicable

with & copy of the memorandim prepared by Robert Slaner in or around 1593 on the

14




history of Continentel Foundation and Asll Feumdation topether with 21l annexures, and

the pwiics 1e7eld consent ta Bndge supplying suck dovument.
18 The Trustes will so far as it may Jawfully do sa:

a. give ta the Estate ell documents and other informoation and provide whatever
assistzoice in refation w the Breach of Trust Claime as the Estric reasonably
requires in conducting such claims and as the Trustee can provide including,
piving evidence in Jegal procoedings if requived to do 50 PROVIDED THAT -
sueh obligatian shall not'exleénd o docurnents and informatiou aver which the
Trustee conld in legal proceedings in the Cayman Istends assert privilege but
Ciis exceplion shall nat apply o evidence and tnatenal gathered in relation 1o the
greach of Trusts Claims unless it comtaine or records or evidences
communications to or from Jega) zdvisers for the purposcl: of obl%dning or giving
lega) Bdvice provided elso that the Tsiate shai) pay the Trustee’s reasonable
cos1s and expenses incurred pursuant  such oblipotion (including ressonndbls
remuneration for tine spent by direcilers of (he Trustee or other individgals

employed by the Trusice a1 the specific request of the Estate.

b. permit persons atting on beball of the Esrate in relation to the Cayman
Proceedings to inspect al] documents in its possession custody or power ]
PROVIDED THAT such obligetion shall not exieud o documents and

infarmation over which the Trustee conld in lega) proceedings in the Coayman

s =

1s)ands assert poviiege but this exceplion shall nol zpply o evidence and

materidl gathered i reletion to the Breach of Trusis Claims unless i1 contsins or
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jecords or svidences communications to or from lega) advizers for the purpose
of obtaining o1 giving legal advice  PROVIDED FURTHER THAT
i if in the conrse of such inspaction such persons come upon malenal ovar

whizh the Trustee could asser or might reagonably argue fhat it wag
entitled to assert privilege in accordance with the above or was not able
Jawfully Lo permit the Estate to ingpect, the Estute shall immediately
inform the Trustec and identify the relevant matenal and shell not use
such documens or marcna) in any way whatsosver and shall k2ep their
conlents corfidentis) pending determination of the cuestion whether the
malerial i& slich over Which the Truslee sould assent privilege in

proceedings in the Czyman Islands or which it 1s able lawiully to allow

the Estare (o inspect;

it by giving tuch inspeciion the Trustee shall not be taken to waive privilege over
or any duTy owed (o .others 1 relation to any document or material (or
informarion revealed tiereby) and shall renain entitled to prevent use by the
Estale in any way wWhatsoever of any documenl or material (or information
revealed thcreby) aver which the Trustee could asscrt privilege in proceedings in
the Cayman Islands or in respect 6f which the Trustee is not able to permit such

use and such docurnents moterial ar informaton shel) remain confidential:

i, the Trusiee may require thet its advisers Inspeet the matenal oblained pursuant
to such inspectiols by the Estate and used or intended to be used by the Eqiate

and e Estale shall pay the reesonable costs thareby incurred by the Trus(ee l

16
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(including reasoneble remuncration for tme spent by directors of the Trustee or

other individuald employed by the Trustee)

before providing docaments or compliying with itk ather oblipations set ont in sub—lauses 1. and

53 above the Trustee sholl be cnuled to require the Estate to enldt nto arengements Whether

wilh the Trustee or direct with the Trusiee’s advisers reasonably satisfactary to the Trostee for

paymenlof the aEOVE mentioned costs and expenses.

Robert Siatter

1S, Robert Slatter agrees (o assist the Estate ap sel ont below a8 soon as rvasenably

practicable after the Effective Date by:

(»)

providing se far as he is able the Estaie with copies of al} dotuments in
s possesgion relating to facts or matiers arising out of or connected
with ‘'he Cayman Procecdings, the Norwegian Procerdings or the
English Proceedings PROVIDED THAT such obligation shall not
cxtend to  documents angd mfonmshion over which he could in legal
proceedings W the Cayman Islands assert privilege but this exception
shall oot apply 1o evidence and wmatens] gathered in relation to the
Breach of Trusts Claims wnless it contsins or records or evidencss

commumecations 1o or from legal advisers fo1 the purpose of oblaming or

giving legsl edwice

consenting w1 writing 1o the Estare’s uge as it sees H1 of the memorandum
prepared by him together with all apnexures i or around 1993 on the

history of the Continentnl Foundation and Aa)l Foundartion.
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(c) meeting with represeniativas of the Estate for such ime as the Estate
reasonably regquites in the Ceyman Islands and answenng truthiflly all
questiors that pe is asked regarding the zffeins of the Continental and
Azl} Foundations pzovided thar the Esate shal) meet s reasonable costs
of doing so PROVIDED THAT such obligation shall not extend to
piving answers and informahon in respect of which he could in fegal
proceadings in the Cayman Islands assert privilege but this exeeption
shall not apply to evidence and maienial gathered in relation 10 the '

reges of Trusts Claims unless it conteins of rccorés or evideness

communications W or from legal adwisers for the purpose of abtaining or

giving legal advice

Bricige agrees 16 grant so far asit1s abje any neressary cousents, wajvers or penmissions

wnder the Cayman Confidentisl Relationships Law (CRFPL) or otherwise so s 1o zllow

Robert Slatter 1o comply with the above,

(N If 2 Permizsive Order is mzde by the wicl judge and the Bstate complies with
the canditions sel out below, them clanse 7 above she)} 1ake effect as if the reference in
clause 7(1) to “the dale that the Cayman, Proceedings are finally disposed of* was
replaced with “the date that the el judge nakes the Permissive Order™,

{2) The condtions mentioned above are that the Estate:

i agrees that in the cvent that the Perrnissive Order Is set acide, it will repay the

sald sum 1ogether with interest from the date of sueh ranefer until repayment such

18
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i nerest seeTeing from 4ry to day e & ratz equivalent W 1% above the 3 month U8
dollaz [.IBOR rete from tums to time quoled by the Financigl Times; and

ii arocures a valid and effective guarantee in @ form approved by (e Trustee from
4 firet class bank resident in the Cayman Islands approvec by the Trustee {such

approvals not 16 be unreasonzbly withheld) of 1ts sald lizbility 1o Tepay the savd sum

with interert.

Full apd Fingl Settlement

22.

(1) Bridge. the Estate and the Perscna)l Represontative egree thai (excepm 1o the
exleny chat claims are made mn order to obtain & Pessmssive Order) this Agreermnen ghall
operete as o foll and Doal scltfement of (and each of hain will (=) wiive znd not bnng
in future sgainst apy of them or its lega) advisers or agadnst Lezard,(b) (where
appropraie) withdraw and {¢) will not scek costs prders apeinst each othml.in the
Cz2yman droceedings and if costs orders are made in those proceedings apainst either
Bridge or the Estie they each agree that they will not seek 1o recover the amount that
any one of thom may be prdered LS pay from the other) all cruses of action, claims
(including proprietary claims) whether pleaded or otherwise, demands, liabifities

, >
drmages, costs, charges and cxpenses which any of thetn hes, hes hed or might have in
the furre ageinst 21y of them, wherher acting in thelr own or in any other capacity, in
respeat of of arising owt of or conmecied with the alaims made berween Bridpe, the

Estate and the Personal Represenrative or issues raised directly or indirectly in the

Cayman Pmc.ﬁtdings\ the English Proceedings and the Norwegian Proccedings and the

(cts end manere alleged therzin or sny of them,



—he Ectate and the Personal Representative covenant not 1o sue Slarer in respect of el
cancer of action, claims (including proprictary claims), demends, fiebilities, demages,
tosts, char gos and expenses which they may _have. have bad or might have 1n the future
apainsl Slacier, whether peting e ther own oF in any other cepacity,.in Tespest of or
arising out of or coxnecten with the claims made between the parties (o this Agreement
or issues tassed directly o1 ipdivecly in the Caymen Proceedings, the English
Praceesinies and the Norwegien Proceedings and ihe facts and meners” alleged therein or

any of them.

Warrznties

23.

24.

The Bstate and Yne Personal Representative hezeby warrant thel save &8 mentionsd
below they ¥now of no person other thap themselves, Eikland and Bridpe who are or
might be now making of who have raede or woudd or may be entitled to make & claim
thal (he assets Dow ar previcusly vested In the Trustee as the wrustee of the Aall
Foundaton Were not or are nol (Whether at the date hereof or hereafler) held by the
Trustee on the mists of the Aall Foundation. Compass have notl made & elaim but have &
position in the Caymsan Proceedings fmown (b Bridge and no wartanty is given In

relation Yo them ot eny other pervon whose claims are already known 10 Bridge.

The persons signing this Agreament warrant that they have euthonity (subject only to

{he zbove-tnentioned canditions) to do 5o op behalf of the perties on whose behalf they

purport to do so.

Third Parties

20

a8

e



28.

26.

Insofar as the Trusiee and the Trust Entifies enter inte this Agreemnent and 12xe

relesses and cemmites tiey do o for the benefit of thomsclves and others

included i the above defintions of “Trustee™ end “Trust Entity” except for the

excluded persons wira thz intention thsl they may enforce on behalf of any of them

any release or indeminity given 1o 11 op such other’s behalf,

This Agreemeni 15 exccuted by the parfies wilhoul prejudice lo their respestive
claims < 0 the ownerehip in (he pariod priot 1 this Agreement of the assets now
held by Brdge or the assels al any tune purperedly held on the trusts of Aall

Fonndation or the assets purparied)y hetd on the trosts (since feld 10 be void) of the

Cpntincniwl Foundation,

1t is hercby scknowledped ang declared thal Wie Apreement is not inlended o ang
does not coniprormise, limit, resmet, inhibit, discharge, relesse or diminish io any
way whatsoever zny claims which the Betate has or n—\ay wich to pursue against any
persons excepl Bridge n selation fo any other matter whetsoever and without
prejudice (0 the generality of the forepoing, is not intended w do o in respect of
¢lairns ¢Oncerning or ersing owt of or relating to CTC which include the ownership
of its assetx or the affairs of Anders and Bess Jahre or Anders Jahse Redert AS and
go [ar as necessary o achicve the intengons expressed in thig clavge any provision

ol this Agréemant which. may be conetrued as & release chell take effect and be

constried 85 4 covenant not o sue.

Bridge and the Estate will keep confidential this Agreement untl) the processes for

obzaining the approvel of the Cayman Cmm-zmd the acceptance of the Sandefjord

21
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Probate Judge respectively properly commence unless they each agree tn writing to the

release of such information.

Waiver of rights to set aside this Aprcement
79.  Alparies hereto acknowledge and agree tiat:
B. cvidence unknown to some or zll of the pates may shed new light on the

events which have zivep nse 1 the exisling Ltigation, and ihat such evidencs

may be in favour or one or more of the pasties; snd

b they have taken into account ths possibility of such new evidence ceming to
light and in ol) events inlend that this Agreement shal) operete ss a full and finef

setilement 2§ sef Ol in clause 22 of this Apreement;

c, by entering Dito (his Apyeernent the Trustee docs not werrant ol represent that it
holds the assets presently vesred in iv as trusiee of the Asll Foundaton on the
trusts of the Aall Foundaviorn or that thore are any Breach of Trust Claims or
Protective Rights vesied in it or the Avamey General of the Cayrnan lslands pr
as to the validiry or effecr of any essignments mads or o bt made pursuent
herelo and that in entering this Agreement the pertics hereto other than the
Trustee have not relied on and shall not be entitled to rely on any representution

or indication to that effect previously made by or on bzhalf of the Trustee

30. Governinp Law and Jurisdiction

1o
13
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Subject as provided i clause *6 jv abave, this Agreement shall be govemed by and
construed n accerdence with Cayman law. The coutls of the Cayman Islands shell

have exclusive jurisdiction (o determune any dispwte which tmay arise out of or in

ennnection With this Agreemient.

31 RBatire Agreement
Eack of the parties (0 Uur Apreement confirms ihal, save Bz disclosed in wrnling
belween 1ThET upon exccubon, this Apreement sepresents the entre understanding
perween the parties, and consGtutes e whale agreement between them, in relation to
is subject moiler and supetsedes eny previous agrcement betwesn the paries with
respect thereto ang, without prejudice 1o e generality of the feregoing, excludes arny

werranty, condition or ather uncertaking implicd at law or by customs.

Signed end delivered 36 z Deed on tns the 1 6th day of November 2003

For und on behall of Bridge Trust Company Limnited

Witpeesed by:

Lﬁ}ﬂ@ .. Occupation W ‘S@(@ﬁﬂ/

o ellers . L f#om&%j .........................................

Signed and delivered as a Deed this .f/??..day of”ﬁa V*—Méhr"pwj

For znd on behalf of the Estate of Anders Tahre

Wimessed by, C,(—- LC‘A
i CZTQ‘S/WL!J...W.‘:’.'Q ........ .. Ocoupation . LFW/ YER

™~
(98



Even Wahr-llansen

Witnessed by: £ [_—aﬂ
e LHRUS TlAd LA, L. Oceupation LAY CER

 ETRAVOEAL T QT OSLO , pri

Signe

ek

Rober Slatier

Witnessed by: //
et A e Occupatj_an..ﬁ'?'.'(sﬁfﬁs"!f‘{ ______

.................

» Pl
2 gelivered as o doed s/ 7. day of...4) 8 A4 X g0 i
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TS AGREEMENT is nunle

BETWIEN
) Brdge Trust Company Limitad "Bridpe”).
< The Cstate of Andars Jahre Estalc No 771982 Sandefiord Prabate Coug

(“the Estate™),

3. Even Wabe-Tlansen (e “Perspaal Represeitative” which expression
shall except where the context requires weludo the successors iu Utle of

Even Wakie-Hansen a8 Personal Representative).

SUPPLEMENTAL TO a deed of agreement {the Main Agreement™) rusde hetween

the parties heroro ad Robert Slaler and dated 17 Revember 20073

WHEREAS
(A The fistate is o legal entisy and makes this Agreemend on ity awn hehall and on
bebalf of its ereditors (whethee prelerential, approved or unappiovedy and

heneficiaries.

{8) The Personal Representalive is the personal representative of the Esiale and

makes Lhis Agreement in that cupacity and on behaif of the Bstate and his

successars in title

AN D O\\’S'r'i'cmpﬁmtb' frinevet }"\ICS"\(J i _K«;Itizwl‘.fPP:’\GEU 'P}1ENTF[NAJ- ).
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A

hove condirons are nat satisficd within 28 davs of the date

ot

ol thiy apreement then 1ins apreernent shall cease 1o e of any effest

sther than wm reludion W amendmeants G the Main Agrecinent

Asstgnasend of Clarms

At Brodpe shall w exchange for e CG8T2 millon payment mentionsd balaw

ortbrasth assign o the Datace the eliums, vig

ghts, e and iterents  astigued to
Biodge trder loe Fakiand  Ajpeement amd e pacocular clanse
! , 1 ascinnd Ay cudar clanac

3othereot
(wdiont aav werrmidy as Lo dioseghin o that assignmenty

32 The Pecsunal Representative agrecs 1o pay Brdee HSS2 mtllion upen Badpy

avdang: e dbove mentioued assigznment

1.0 The slate and the Trees

ional Yepresentative agree thal nouher ey nor anyone
clammmug under o throueh themy will make any olaim apainst ihe Toostse (b
this shinll not atfect o clom aggins Tove Broven other than i s Capacity as o
drector ot Bndee)) or o Trosi Butity relying on or by vizluc ol the chang and

riphis <o asmgned (other thas fo oblam 2 Premisgive Onlerd

1.6 The partics lwteto shall not scek any vosts Gneluding copying charges as maay
remain unpuid) ov other reliel againgt Hlklund in the Coymun Proceedings

apwt front a Parpvssive Order and the provisions of the Main Agceement are

accordinaty mnodifed,

AN
JHI05 Nivg .
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3o The Teastee sl (20 far a1 s ceasonabily able wodo oy tahe sueh further
steps and ovecute aoack further Jocumonation as oy be necessary or
uppieside Lo peve Judh efeet o the maticrs comtomplated By Clapse 101 of
1he Mudn Agreement o cdable the Estate o okl the hanelit ot the Heach of
‘trust Chums and e Protective Raghts provided that the Jrustec may regume
as o eondtion of desng 8o 1o b Tully and clfectively indemathal for all casts
avd Clane ol wedd aasine fotn sueh stepy o docwmeetation gncluding,
adeuaic securey tor such indemnity and reasonable remunetaion for

dhirserors o oiplovess of e Trustec)

Inddemnity

i The faee agrees hat 1Cwill idemapily the Trstee sgamnsd avy Clarms mawe
apamst the Dot e the Monsen and Aa)l Parties 1hat arise rowr anty proceedings
or claim by e Esab: ar the Persanasl ilepresentadive (oiher than i the Cayman
Progeedings) agemst the Monsen and Aali Pagties on the ground i Thatlelf Monsen
purpartedly setllod pssets beloangng o the Estare (hemg 8% oCthe shiges 1o (7TC) un
U Conpnental Foundation or seitled assets belonging o the Featate on the Aail
Lonpdaton. Lo e avoidanee ot doubt this fndemnity does not inchids any claim by
he Estate m orelanor o the 20% of the shares ol CTU hat were not scitled o
Continental Foundotiom nog any clilo it relation (o the Contingeney Fuwd (hoing the

[

acerts ableged by the Bstate o have been set asade by CTC for the ostensihle purpose
of reunhursing jutue for those iwo payments ot NOK 10 mullion which he (trough A

(L oderty had ade o CTC's BehatD.

4 Clavse 4a of the Main Agreement shatl by nodificd so thal it provides il

200 VAN i) 574N
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S Tha ag frape the Bifective Duts ald the assels eld by Bodge my s capacily
as trugtee of the Aall Poundatian shall be held by Badge on the trusts of the

Adll Faundation subject to an oblyzation o raise and pav ol of suelh assets

(e s of TISSAY S Miltion {“the Setflament Consideration’y and inlerest (n

iag Listule oo net ot helow wwlibeh pepresents with the agsipnment set ont in

Clauge J1301) helose ¢he frangler of properey in setflement of he Patase's

alleged propricty intercsCin ar_cfaim en (he assets including chosces in

action held by e Al Eonndation ™

0. {4 Clatse 4 ¢ of the Muin Apreement shal? be amended 1o add he
words “and o deelarston soupht by Eiklund i ite Counterclaiin™ belore the words
Swonld conatitinie o Pervnssive Order”

Ry Chatine 2200y ol the Main Apramment shall be rzad aso U Bridae were
ceplaved wilivShe Vrosgae™ (andd thar elause ghadl 2ppiy in relation to Tove Qrowen

andy 1o ber Supacny ox o director of Bridge and dues not apply 1o Slaiten).

7. Vi Permiszive Order s mude and 18 erther vol appenled or appesled
ursureessfully hen the assignment mentioned m {Maase 1001 ) of the Maip Ayrecriont
shall (if carlier thaa he dite speetfied in clause 10011} take place within 7 dayvs ol the
date that the application for such ovder is linally disposed of (and for these purposes
(he provisions of clavse 119 of the Main Agreement shall apply mulatis ranandis &y

il e reference (o e Cayman Proceedingd” were i re ference to such applisiation,

LHUTL D NV enog ST SR ALCN TR T T SRR S T
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Clacsen 20250200 30 and 36 o the Main A greement =hal) apply

herero iwdanis intGinedis a5 et out s tus agircernent

2.

Siened

Iidpge mmees B it awiib epfistes for e bene it ol the Fatate of] pronyises ani

abrbysuioas or Edd tor fhe bhepeOt o8 he Fisgite i thie Vikland Apoecment

and without proudice W the genesddy of the torepoing Claoses 4 and 3

thereal .

facly o1 Ustate and Bridpe
bl it waan o posstbic o

Pownulmion g the manner

aprecs that they will use thelr best endeavours o
dectopaon that Brides holds the assels ol the Al

SCT oab m Clanse A0 of e Main Agreanent .o

amender? it prefrence woany other fonm ol o Peransseve Onder

Uhe paies ol keep dhoe aeeecmien condidential untld appheatiog foy sppraval

I he Ciyman Conrl hay connuienced

Noveming 2002

For wnd on belall of Bridpe Trast Company Limiled

S0y,
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NOV. 272003 12:02PM Charles Adams, Ritchie &Duckworth 1 \N})E7I%IQ_—E—&32/52—I§__

IN THE GRAND COURT OF THE CAYMAN ISLANDS CAUSE NO. 277 OF 1994

IN THE MATTER of @ Memorandum of Agreement dated
7th October, 1982 known as the Aall Foundation

BETWEEN;
(1) BRIDGE TRUST CO. LTD. PLAINTIFF

AND: (1) THE ATTORNEY GENERAL
(2} EVAN WAHR-HANSEN
(as the personal representative of the
Estate of Anders Jahre (deceased))
(3) COMPASS TRUST CO. LTD.

(4) EIKLAND AS DEFENDANTS

Before the Honourable Chief Justice in Chambers

UPON HEARING Counsel for the Plaintiff and Counsel for the Second, Third and Fourth Defendants

AND UPON READING the Eighteenth Affidavit of Mr. Michael Austin and the First Affidavit of Ms.
Sara Collins-Francis

AND ON THE COURT declaring that neither Clause 4 (d) nor any other provision of the agreements is
capable of operating so as to prevent the Trustee through its Counsel from fairly and objectively
representing to the Court their views on any matter which may arise for the contemplation of the Court
upon an application by the Third Defendant to amend to plead a counterclaim against the Estate.

IT IS HEREBY ORDERED AS FOLLOWS:

1. The Plaintiff is hereby authorised to proceed in accordance with the foliowing agreements and
carry them into effect:
(@)  aDeed of Agreement dated 17 November 2003 and made between the Plaintiff (1),
the Estate of Anders Jahre (2), the Second Defendant (3) and Robert Slatter (4);



' e 0, 7850—F.
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{b) a Supplemental Agreement dated 24 November 2003 and made between the
Plaintiff (1), the Estate of Anders Jahre (2) and the Second Defendant (3); and

(c) an Agreement dated 24 November 2003 and made between Eikland AS (1) and the
Plaintiff (2);

2. If a Permissive Order (as defined for the purposes of the above mentioned Deed of
Agreement) is made in Cause Number 2686 of 1924, the Plaintiff need not appear in any
proceedings in that action after such order other than in relation to Third Defendant’s present
application to amend and in respect of such application paragraph 2 of the Order made herein
on 22 July 2003 shail apply.

3. The Plaintiff's costs of and incidental to its applications by summonses dated 17 and 24

November 2003 be raised and paid out of the funds and other property held by it as trustee of
the above mentioned Aall Foundation.

4, Liberly to apply.

ORDER made this 25?,11\ day of November 2003 !
ORDER filed thiscd 7 day of November 2003

Thé Honourable Chief Justice T~
udge of the Grand Gourt

Agreed as to form and content

Cinden O (ol YOIy

Charles Adams Ritchie & Duckworth Hunter & Hunter
Attomneys-at-Law for the 2" Defandant Attorneys-at-Law for the 3 Defendant

RJMVCM{M.

Ritch & Conolly N
Attomeys-at-Law for the 4th Defendant

TH

Legal Department

This Order was filed by Walkers, Attorneys-at-Law for the Plaintiff, whose address for sewvice Is care of
its said Attormeys, Walker House, PO Box 265GT, George Town, Grand Cayman.

| 35



DEC. 22003 9:16AM Char]e‘s Adams, Ritchie &Duckworth NO. E&_SE P, 2/314

IN THE GRAND COURT OF THE CAYRIANISCANDS
Cause No: 296/94

IN THE MATTER OF A MEMORANDUM OF AGREEMENT DATED 20 JULY 1976 (KNOWN AS THE
CONTINENTAL FOUNDATION)

AND IN THE MATTER OF A MEMORANDUM OF AGREEMENT DATED 7 OCTOBER 1982
(KNOWN AS THE AALL FOUNDATION) :

BETWEEN: BRIDGE TRUST CO. LTD  PLAINTIFF
AND: (1) THE ATTORNEY GENERAL OF THE CAYMAN ISLANDS ~ 1¥7 DEFENDANT

(2) EVEN WAHR-HANSEN 2 DEFENDANT
(3) COMPASS TRUST CO. LTD 3" DEFENDANT
(4) TRANSWORLD TRUST COMPANY 4™ DEFENDANT
(5-73) AALL TRUST & BANKING CORPORATION LTD.
AND OTHERS 5™MT0 73°° DEFENDANTS
' (74) EIKLAND AS | 74™ DEFENDANT
APPEARANCES:
Plaintiff - Bridge Trust Company Limited
Counsel - Mr. Ali Malek, Q.C.
Mr. Christopher Tidmarsh, Q.C.
Instructed by Ms. Sara Collins-Francis of Walkers

2™ pafendant — Even Wahr-Hansen

Counsel Mr. Jules Scher, Q.C.
Mr. Philip Brook-Smith, Q.C.

Instructed by Mr. Graham Ritchie of CGARD

3™ pefendant - Compass Trust Company Limited -~ ~
Counsel Mr. Geoffrey Vos, Q.C.

Instructed by Mr. Nigel Clifford of Hunter & Hunter

74" Defendant — Eikland

Counsel Mr. Tormn Lowe

Instructed by Ms. Cherry Bridges of Ritch & Conolly

Page 1 of 11

) 525



DEC. 22003 9:1§4M Charles Adams, Ritchie &Duckwor!h V0. 8048 P 3/1)

Befora; Hon. Justice Henderson

Heard: Novamber 26, 2003

RULING

T he third defendant, Cormpass Trust Company Limited (“Compass”), has applied for leave to amend its

Reamended Defence to tha Counterclaim of e second defendant, Even Wahr-Hansen, the

Adnministrator of the estate of Anders Jahre (‘the Estate”).

This action was commeanced by the plaintiff, Bridge Trust Co. Ltd. (“Bridge Trust”) by Originating
Summons in 1994. By its Surmmons, it sought to resolve questions that had arisen concerning the validity
of the trusts of the Continental Foundation (“CF") declared In 19786; the validity of the trusts of the Aalf _
Foundation (“AF") declared in 1982; and “whether the assets vested or purportedly vested in the plaintiff
as tustee of the [AF] are held upon the trusts declared therein (if vatid) or on soﬁwe other trusis and if 50

what trusts.” Bridge Trust is the trustee of the AF.

Although Compass has bean given end exercised a rignt 1o standing in this trial, its pleadings to date
have not included any prayer for relisf. Cornpass has not, and zlill does not wish to, advance any
affimnative tlaim 1o the assets In issue. It represents the estate of Thorleif Monsan, the ostensible
transferor of 8,000 sharss In Gontinental Trust Corporation Inc. ("CTC") to Robert Siatter, trustee of the
CF. The assets derived from these shares were sstiled by the CF upon the AF in 1982; Compass accepts
that the latter was & Qahd setlement. Since Mr. Monsen executed that satiement in 1882 as an Advisor

- ——=- =~ 4¢ the-EF; Carmpass does not-assert e claim-te any-finaneistinterest in-the-outcome ofhe present—-———--~— -

litigation.
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Therequested amendment is:

AND THE THIRD DEFENDANT Counterclaims for the following Declarations that:

1. Thorlelf Mosen was the tegal and beneficial owner of 10,000 shares in CTC (the™CTC
Shares™) on or before § Novembear 1976 wheh 8,000 of such sharas (the "Trust Shares”)
were transferrad to Mr. Rabert Slatter ag trustee of the Continental Foundation.

2, The assels deriving from the Trust Shares were validly seftlad on the trust of the Aall
Foundation on ar abaut 8 October 1982.

3. In_any event, the Estate of Mr, Anders Jahre [the "Estate™) is ot entiled to make any
claim fo the CTC Shares or {o the assels derived therefrom because:

a. The Estate has to rely upon its own illegal_acts in relation to the CTC Shares in
order to make gaood such a claim.

b. The Estate’s claim is an abuse of the pracess of the Coutt as a result of the
manner in which it obtained and used dacumentls obtained frorn Dr. Hank
McKinnell in braach of the Copfidential Relationships (Preservalion) Law (1995

Revision).

c. Any claim would be an indirect ¢laimn to recover tax by the Norweqgian revenue
authorities:

d. The Estate is estopped from assarting such a ¢laim and/or its claim is barred by
laches.

FACTUAL BACKGROUND

The first two questions posad by the Originating Summons have now been resolved. The Privy Councll
has defermined conclusively that the trusts of the GF geclared in 1876 are vald and thig Court, in a
decision from which na appeal was taken, has detsrmined that the trusts of the AF declared in 1982 are

valld. This trial has been devoted only to answering the third question,

CTC was incorporated in Panama in 1989 as Pankos Operating Company S.A.. For most of its corporate
fife, Mr. Jahre was its Prasident and confrolled its affairs. He repeatedly denied owning 2ny of its shares,
which were In bearer form. The Estate says that he was, at all material times, the true owner of the
beneficial intergst in those ahares. When Mr. Monsen transferred the 8,000 shares to the CF In 1976 he
did sq, it Is argued, as a nominee or agent for Mr. Janre, By the time of the transfer, the 8,000 shares

represented B0% of those that had been issued.
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The other 20% were redeemed by CTC and the proceeds were transferred to Harmon Corporation, a -
company controlied by Mr. Monsen. The intention, untll Mr. Jahre's death, was to settle these proceeds
of the 20% block upon New World Trust, a trust esteblished in 1979 with objects wide enough to benefit -
MMr. & Mrs. Jahre. Howevér. within a few months of Mr. Jahre's death, Mr. Monsen instructed that the
sharas of Harmon Corporation be held to the order of Forraster Holdings Ltd., 2 company controlied by

Monsen. Thus, it is alleged that Mr. Monsen misappropriated the 20% shareholding.

Because of the invalidity of the trusts of the CF, the Court was asked to determine (In answer 1o the third
item in Bridge Trust's prayer for relief) that the assets derived from the 80% shareholding are now held
upon resulting truat for the true owner of the beneficial intarest in them at the time of transfer to the CF.
The Estate says that a consideration of the circumstantial evidence it has marshaled will lead to the

inference that the beneficial owner was Mr. Jahre.

The case advanced by Bridge Trust (which, by agreement, represented the interests of charity as well as
those of the trustee in this proceeding) is that Mr. Mensen was the baneficlal owner. He acquired the
beneficlal ownership, likely by gift, from Mr. Jahre at somé time prior to the traﬁsfer to CF. Since the
supposed transfer from Jahre to Monsen was (insofar as the evidence reveals) without consideration, a
presumption ariges that Mr, Mansen held the shares on rasulting frust for the benefit of Mr. Janra. This,
howsver, is a presumption which can be rabulied by evidence that the transferor intended to divest
himseif of the beneficial interest and that, says Bridge Trust, is the propér Inferenca to be drawn from the

evidencs.

One of the circumstances which the Estate points to as demonstrating that Mr. Jahre retained the

beneficial interest in the 80% block of shares is his apparent intentlon concerning the other 20%. The

. Estate says that, while Jahre clearly intended to place 80% of the shares at the disposal of charity, he

intended the remaining 20% to provida for 8 “short term salution”, primarily the support of hls much
younger wife after his death. Since Mr. Monsen was also made fo appesr as the transferor of the 20%
sharsholding, the Estate argues that it is uniikely, given Mr. Jahre's intended use for that asset, that he

intended to transfer beneficial awnership to Mr. Monsen without conslderation. Given the further
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li kelinood that all 10,000 shares were piaced at Monaen's disposal at the same time, the Estate says this

la powerful evidence supporting its case on the 80% question. This position was pleaded and advanced

bythe Estate In opening argument.

Compass was given standing in this procesding, It elected to play an active role. Compass has allaged

in s Amended Defence that Mr. Jahre transfarred all -10,000 shares to Mr. Monsen with the intention that
the fatter should take the beneficial ownership. It has not, until the present application, mads any prayer
forrelief, contenting itself with saying (In paragraph 6.2 of lts Amended Defence) thal Bridge Trust is
enitled 10 a declaration that It holds the 8,000 shares on the trusts of the AF. An arder of this Gourt on
Juty 23, 2001 directed that any party who has not served a pleading asserting a claim to the assets by a

cerain date “will be deemed to have abandoned” any such claim.

Afler several days of trial, Bridge Trust and the Estate succeeded In reaching a settlemant. One of the
tems of that setlement agreement is an assignment from Brldge Trust to the Estate of any claims the
Estate might have egainst Compass or other parties for breach of trust. Although g final decision has not
besn made,-MrA Sher says that the Estate will likely commence a breach of trust action against a number
of parties relating to the fate of the 20% shareholding afier it was placed at the disposal of Mr. Monsen. In
argument, Mr. Sher promised to cornmence thls fresh action, if he does so at zll, in this Court by around

the end of Apnil, 2004.

Shortly after the compromise, the Estate and Bridge Trust concluded a settiement with the 74™ dsfendant,
Eikiand AS, the only parly not yet mentioned which toak an active role in the proceedings. Since the only
three parties who have asked for relief (in the form of declarations) from thie Court have now

compromised thelr claim, this trial would, In ordinary circumstances, bs 2t an end.
When Compass lsamed, after the setflemant between Bridge Trust and the Estate but before the Eikland

compromise, of what was in the wind, it put the other parties on notice that it would seek leave {o amend

so a5 to assen, for the first time, ils entitiement ta a declaretion. The requastsd declaration is not
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confined to the Issue of baneficial ownership of the 8,000 shares; it would require the Court, and the

paties, to address the separate but related issue of the fate of the proceeds of the 2,000 shares.

APPLICABLE LAW

Tre principles governing amendmaents are well established and not In Issue.

The overriding principis is that an amendment ougtit to be made “far the purpase of determining the real
question In controversy between the partles: per Jehkins L.J. in G.L. Baksr Lid. vs, Medway Building
and Supplles Ltg. [1968] TWLR 1216 at 1231; [1958] 3 ALL ER 640 at 548; and see Grand Court Rulgs,
7995 (revised), ©.2D, R.8(1). The only limiting factor Is the question of prejudice; whare the armendment
would pose a serlous risk of prejudice to another party which cannot be readily alleviated by an
agjournment or ather maasuras, it may be refused. Thus, as Lord Griffiths observed in Ketteman ves.
Hansel Propertiss Lid. [1987] AC 188 at 220, there is a distinction to be made between amendments
which serve to clarify the issues elready in dispute and those that advarce a new claim or defence.
Inevitably, the Court must decide the question of prejudice after considering alf of tha circumstances in

which the parties find themselves at the time tha request [s made.

ANALYSIS

Compass says that the requested amendment will introduce no new issues. The Estate cannot complaln
that it 1s taken by surprise. Quastions of fact conceming the beneficial ownership of the 20% block of
shares have been pleaded by the Estate and referred (o by it in some detall In its opening addrass.
Beneficial swnership af the 80% block has always been an issue. The Estate’s case on the latter
questian is fully ready to proceed. Beneficlal ownership of the 20% block Is so ¢losely interrelated with
the (ssue for which the Estate has already prepared that no prejudice will be caused by trying these two
questions together. As far as the 80% shareholding is concemed, Compass reminds the Coyrt that the

requested declaration simply reiterates what other parties have placed In Issue eariier.

Page 6 of 11
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This submission somewhat overstates the claseness of the two issues. Itis true that Mr. Jahre likely
disposed of all of the shares at the same time; it does not necessarily follow that his intent regarding
beneficial ownership was the same in each case, The Estate's case on beneficlal ownership is entirely
crcumstantial; | am not convineed that the evidence upon which it relies and the arguments it wishes to
rmake ragarding the 80% block are so thoroughly similar to what it would wish to advance concerning the
20% block that (as Compass acgued) a one week adjournment would permit It to be ready. | accept

Mr, Shar's argument that the Estale had a legitimate axpectation that this trial would be focused upon
beneficlal ownership of the 8.0(?0 shares. That expectation was shared, untit now, by all other parties. To
mave the focus naw to the 20% block would ca'use 2 subtle but substantial change In how the case
should be approached. Given that the amendmeant request comes very (ate in the day, that suggests that

the preferable course is a fresh proceeding.

By setiling with Bridge Trust, the Estate has obtalned access (provided for in the settlerment agreement)
to some additional documentary evidence and at |east one witnass of same significance — Mr. Robert
Slatter, trustee of the CF and invoived In many of the relevant events after Mr. Jahre's death. This new
avidence may well assist the Estate in establishing s claim. It will take the Estate some time to marsbhal
the evidence, consider its significance, and make any further disclosure that is necessary. [ do not think it
reasonable to assums that that could be accomplished in as (itfle as one wesk. There is a suspicion, and
| put it no higher than that, that Compass perceives a tactical advantage in pressing the present case

forward before the Estatg has had time to digest the new material,

Compass says that it has already Joined issue with the Estate on the quastion of bensficlal ownership of

both the B0% and the 20% interests. It cleims to be entitled 1o litigate that issus to & conclusion.

| agree with Mr. Sher that this misconcelves the position. A party to civil itigatlon has no right to saject a
particular issue of fact from the pleadings and inslst that it be decided. Factual allegations in pleadings

are meaningful only insofar as thay support 2 legal entitiement to the relief claimed. Until now, Compass
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-

ks not claimed any relisf at all. If the trial were to praceed, the Court would decide such factual issues as
an necessary to enable it to determine what, Iif any, relief should be grantéd. While It is very likely that |
wiould have decided the questlon of bensficial ownership Ain relation to the B0% sharaholding, it is far from
certain that | wolld have come to any canclusion at all on beneficial ownership of the 20% block. The
fact that both the Estate and Compass placed beneficial ownership of the 20% block In Issue does nat, by
itself, mean that elther party is “entitied” to a decislon on that question. I Compass had wished to ensure
a decision on the question of benaficial ownership of the 20% shareholding, it should have requested the

amendment it now seeks several months earller,

M. Vos has cited no authority for the proposition that a court is obliged to decide a particular question of
fact over the abjections of ane party but at the insistence of another which has pleaded it. The

prapesition is without merit.

Compass has already alleged in its Defence that the Estate's claim is barred by lachas and estoppel. It
has also pleaded thet the claim should fail because the Estate is farced, in pleading and proving its case,
G raly upon illegél acts by Mr, Jahre. A final affirmative defence pleaded by Compass is that the claim by
the Estete, in reality, is an attempt by the State of Norway o gather in taxes, penalties and interest owed
to it by the Estate. In other wards, it Is a thinly disguised altempt to enforce a forelgn revenue law in the

Cayman Islands.

As long as the Estats carried the burden of showing that Mr. Jahre never divested himself of beneficial
ownership, these affimative defences would be considered In the usual rmannar when Bridge Trust and
Compass presented their defences 10 the Estate's claim. If the amendment is granted, that position Is
reversed. Compass naw claims a "negative declaration” to the effect that the Estate is precluded, by
virua of one or more of the affimmative defences, from advaneing its claim. The Estate no longer seeks
any declaration in the present proceeding. The burden of proof and persuasion would thergfore fall upon
Compass. It would have to present its case first In addressing the afflimative dafences, it would

necessarily have 1o set out the Estate’s case and then show how cne or more of the defences stands as
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B bar lo success. That requires anticipating arguments that the Estate may choose not to meke and

evidence it may dacide not to lead. In a case of this complexity, the potential for confusion and disorder

is obvious.

| lake the current stale of the law to be well summarizes by Lord Woolf, M.R., in Messier-Dowty Lid. and
another vs. Sabena SA and others [2000] 1 WLR 2040(CA) as fallows:

While negative declarations can perform a positive role, they are an unusual remedy insofar as
they reverse the more usual roles of the parties. The natural defendant bscomes the claimant
and vice versa. This can rasult in procedural complications and possible injustice to an unwilling
“defendant” This In Itself Justifies caution in extending the circumsiances where negative
declarations are granted, but, subject to the exercise of appropriste circumspection, there should
be no reluctance to their belng granted when It is useful to do so.

Also s8e The Declaratory Judgment, third edition, Woolf and Woalf, London, 2002 at page 193 ff.

Is It “useful to do so” here? | have already said that the Estate will require a greater period of preparatlon
tima for a recast frial than the ong week offered by Mr. Vos. If Compass succeeds in obtaining a negative
declaration, the relief is of no immedlgte use ta them in this praceeding. It might, depending on its form,
pravent tha Estate from advancing the threatened breach of trust claims in a future proceeding. This is .
not a case where ths unwilling defandant has threatened, in general termg, to sué Gompass in some
unngmed jurisdiction at some indeterminate point in the future. It has promised to bring ils breach of trust
claim in the Cayman Islands by approximately the and of April, 2004, Given that the Estate would be
entitled 10 2 substantlal adjournment if the amendment is granted, | doubt that there would be a dramatic

saving in time or costs.

On November 21, 2003, while tha parties were concjuding their settiement negotiations, the Caurt of
Appeal in Norway issued a Judgmant which caoncludes that Mr. Jahre was the “actual” owner of the CTC
shares at all material imes. The Court of Appeal concluded that Mr. Jahre never transferred the
heneficial ownership of those shares ta Mr. Monsen. Campass was not @ party to the Norwegian

praceeding; Forrester Marine Limited, an entity alleged to be closely related to Compass, was.
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Compass says that if the amendment Is not allowed the Estate will derive a juridical advantage because it
c@n, in a later proceeding, plead an issus estoppel on the question of beneficial ownership. That point
would not be open to the Estate in the present actlon (Compass says) because the Norwegian

proceeding was commanced afier tha present one.

The question of whether the Norwegian decision is capable of giving rise to en issue astoppel involves
several subsidiary ssues of some complexity which were not canvassed thoroughly on the present
application. It is unclear whether the Estate can denve any juridical advantage from pleading an issue
estoppel arising from Iitigation in Norway between different parties (who may or may not be the “privies” of
the Estate and Compess) commenced after the prasent action. In any evenl, since Compass and its
advisors wars well aware of the Norwegian litigation, they must be taken to have shouldered an
intentional risk that 2 seftlement of the present action (which Compass, because it had asserted no claim,

would be poweress to prevent) might give rise to an Issue estoppel.

Much the same thing can be said about cosl.

Compass complains that it will incur very substantial wasted costs if the action does not proceed. | am
inclined Lo the view that a great deal (perhaps mast) of the preparstory work done by Compass will prove
1o have been necessary in any event for the threatened breach of frust action. In the present action,
Compass dellberately assumed a stance supportive of Bridge Trust; while wishing to advance some of its
own evidence and arguments, it saw no nesd to claim any relief for itself. 1t must be taken to have
foraseen thal, if the other three active parties were to seltie, the action would be at an end. That being

so, Compess can be sald to have assumed the risk that the trial would conclude in gircurnstances it could

nol control.
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<

ORDER

For these reasons the application for leave to amand Is dlsm!ssed.
1 award to the Estate Its costs of this application, to be paid by Compass.

Dated this 1* day of December 2003

‘1,@VVJMW\5U’

Henderson, J,
Judge of the Grand Court
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IN THE GRAND COURT OF THE CAYMAN ISLANDS
HOLDEN AT GEORGE TOWN, GRAND CAYMAN

BETWEEN:

ey
)
@)

(1)
@)
€)
)

o) .

(6)
(7)

®
®

CAUSE NO. 350 OF 2004

EVEN WAHR-HANSEN
ANDERS JAHRES REDERI A/S

BRIDGE TRUST COMPANY LIMITED
Plaintiffs

-and -

COMPASS TRUST CO. LIMITED
MADS ERIK MONSEN

AALL GROUP INC.
AALL TRUST & BANKING CORPORATION LTD.

AALL & COMPANY LIMITED INC.

TOVE BROWN

ANTHONY GEORGE MERRIK, BARON TRYON OF
DURNFORD

FORRESTER MARITIME LIMITED

FORRESTER HOLDINGS LIMITED (IN VOLUNTARY

LIQUIDATION)

(10) HURFORD-HOLDINGS LTD. CHESTER PORTFOLIOI

LIMITED

(11) ORNATE LTD.
(12) BANK OF BUTTERFIELD INTERNATIONAL

(CAYMAN) LTD.

(13) ANCHOR TRUST CO. LTD.

(14) ROBERT N. SLATTER
(15) THE ATTORNEY GENERAL OF THE CAYMAN

Ruling ~ Even Wahr-Hansen et al v. Compass Trust Co. Limited et al 23.09.03

ISLANDS

Defendants
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Appearanccs: Stephen Rubiu Q.C. and Justin Higgo instructed
By Graham Ritchie Q.C. and Elaine Gray of Charles Adams,

Ritchie and Duckworth for the Plaintiffs

Geoffrey Vos Q.C. instructed by Carlos de Serpa Pimentel of
Appleby Spurling Hunter with Roger I.cese and Maxine
Mossman all for the 1% to 13" Defendants

Before: Hon. Justice Henderson
Heard: 20™, 21% and 23™ September, 2005
RULING

The Defendants ask the Court to determine certain issues in a preliminary hearing before

conuncncement of the trial proper. They say that one possible, or even likely, result is

that no trial will be necessary.

These sorts of applications are fraught with rigk: the risk that the orderly progress of
litigation will be compromised by delay, additional cost, duplication of evidence and the
possibility of inconsistent findings. Trial of a preliminary issue is a useful too! for casc
management, but it must be used sparingly and judiciously. Too often the process

complicates and lengthens that which it was supposed to simplify and shorten.

Most trial judgces have no difficulty recalling cases where the process has proved
beneficial 1o the parties and others, at least equally numerous, where it proved to be, in
the words of Lord Scarman in Tilling v. Whiteman [1980] AC 1, “a treacherous shortcut”.

That decision has been applicd by Harre, C.J. of this Court in Basedow v. Stone 1988-98

CILR Note 4 and by Smellie, CJ /n the matter of the T Trust 2002 CILR Note 1.

Ruling — Even Wahr-1lansen ct al v. Compass Trust Co Limited et al 23.09.0¢
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Our Rules of Court place no real limit on the Court’s jurisdiction to order a preliminary

hearing. Order 33 rule 3 reads:

“The Court may order any question or issue arising in a cause or
matter, whether of fact or law, or partly of fact and partly of law, and
whether raised by the pleadings or otherwise, to be tried before, at or
after the trial of the causc or matter, and may give directions as

to the manner in which the question or issue shall be stated.”

The jurisdiction is entirely discretionary. Experience has shown that, to be suitabie for

preliminary determination, an issue or ¢laim should be shown clearly to possess all of the

following characteristics:

First, the issue or claim should be a discrctc one which does not depend for its resolution

on the view the Court might take on other non-preliminary questions.

Second, little if any evidence should be nceded for its resolution.

Third, such evidence as is needed must be uncontroversial and capable of being rehearsed

in briet affidavits,

Fourth, the issue or claim should be potentially determinative of the claims as a whole or,

at the least, of a significant part of them.

Fifth, its resolution in a preliminary hearing must offcr a reasonable prospect that the cost

and length of the action will be reduced.

Ruting — Even Wahr-Hansen ¢t at v. Compass Trust Co 1imited el al 23.09.05
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The burden of showing all of this is on the applicant.

One perennial concern is the delay caused by appeals from an adverse ruling. The
predecessor action to this one provides a good cxample. Harre, CJ decided two questions
of law on a preliminary basis in 1996, An appeal was taken, the trial was put on hold in
the interim, and the preliminary tssues werc resolved with finality by the Privy Council in
2000. The Chicf Justice had ordered the hearing of that preliminary issue to take place

upon & motion made to him in ]1995.

Mr. Vos, for the Applicants, has given an undertaking which nullifies my concern about

delay caused by the appeal process. My note of 11 is:

“If and to the cxtent that the Plaintiffs’ claims as pleaded

survive the Court’s findings on the preliminary issues, the

Defendants agree they will not appeal those findings until the

findings of hability in the main trial unless the Plaintiffs appeal.”
Mr. Rubin, for the Respondents, said the Plaintiffs themselves could be prejudiced by the
delay which may result from their own desire to appeal an adverse finding on a
preliminary issuc. The obvious response to that is, if they choose to appeal, any resuliing
delay is not the fault of the Defendants and cannot bc seen as prejudice to the Plaintiffs.

‘The Dcefendants, after all, would (on this hypothesis) have in hand a ruling in their favour,

a ruling which must be accepted as correct until reversed.

I turn now to thc smorgasbord of issues offered for preliminary determination.

Rufing — fven Wehr-1ansen et al v. Compass Trust Co timited et al 23.09.05
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The question of whether Anders Jahre was the sole beneficial owner of the 10,000 CTC
shares in 1976 or in 1982 is one which Mr. Vos says he can address by reference to a
handful of documents. The Plaintiffs, howcvcer, have a very different case to put. They
say that a consideration of a variety of transactions and events streiching over a
considerable period of time, and including particularly the acts of the Defecndants after

Mr. Jahre’s death, give rise to an inference that Mr. Jahre, despite his declarations to the

contrary, retained beneficial ownership.

I consider that the Plaintiffs’ casc on this issuc is likely to require a significant amount of
oral and documentary evidencc. Issues of admissibility are likely to arise. Much, if not
most, of the narrative, a story which extends back to 1928, has potential relevance, This
issue does not satis{y the criteria referred 1o above. It is not truly a discrete issue but
inextricably intertwined with others. Its resolution promises to be lengthy, complex and

expensive for the parties. 1t is not suitable for preliminary determination.

The assignment issue is dependant upon the ownership issue and it is therefore unsuited

to the proposed course of action.

The issues of laches and estoppel are heavily dependent upon factual questions. Laches
requires proof of unconscionability. Estoppel requires proof of reliance and consequent
detriment. There are 15 Defendants and no good reason to assume that the clements of
reliance and detriment can be assessed in the round. The posttion of cach Defendant

must be considered. These issues are not suited to a preliminary determination. I see no

Ruling - Even Wahr-Hansen et al v Compass Trust Co. Limited et al 23.09.05
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reason for confidence that they could be resotved quickly without a detailed examination

ot a considerable body of evidence.

As for the illegality issue, the first question is whether these Plaintiffs are relying upon an
illegal act of Anders Jahre, i.e., tax evasion in Norway, in the proof of their case. That
question 18 not assessed solely by reference to the pleadings. At least cqually important is
the way in which the Plaintiffs choosc 10 approach the trial. What evidence of Anders
Jahre’s motives will be adduced? What arguments concerning his motives will be
advanced? The matter of public policy may, at least in the view of these Plaintiffs, also
have a bearing. The issue is not well-suited for a preliminary resolution. 1 think the

Court must have before it the cntirety of the evidence and argument at trial before it

comes to decide the illcgality question.

The assertion by the Defendants that this action 1s rcally an attempt by the Norwegian
authorities to collect income tax would, if successful, put an end 1o the entire case.
Moreover, it 1s an entirely discrete issue which is primarily a question of law. The
necessary evidernce can be adduced in brief affidavits and, perhaps, in an examination of
Mr. Wahr-Hansen. The Dcfendants, in light of their undertaking to refrain from appealing
any adverse decision, arc entitled to have this resolved as a preliminary issue. If they

succeed, the savings in time and cost will be very substantial.

The limitation period questions are similar. As I see these, they are primarily questions

of law and are independcnt issues of the sort often decided on a preliminary basis. If the

Ruling — Even Wahr-Hansen et al v. Compass Trust Co. Limited et al 23 09 05
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limitation defence succecds, four of the Defendants will not have to participate in a

lengthy trial in which their honesty is impugned. I think these Defendants must be given

the opportunity 10 assert their limitation defences at a preliminary hearing.

For these reasons, I order that the Defendants are at liberty to list a preliminary hearing

with respect to the foreign tax collection and limitation period 1ssucs.

Dated this 23" day of September, 2005

H W\Jj—-

Henderson, T.
Judge of the Grand Court
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IN THE GRAND COURT OF THE CAYMAN ISLANDS

1
2 HOLDEN AT GEORGE TOWN, GRAND CAYMAN
3 CAUSE NO. 350 OF 2004
4
5 BETWEEN:
6 (1) EVEN WAHR-HANSEN
7 (2) ANDERS JAHRE REDERI A/S
8 (3) BRIDGE TRUST COMPANY LIMITED
9
10 Plaintiffs
11
12 AND
13
14 (1) COMPASS TRUST CO. LIMITED
15 (2) MADS ERIK MONSEN
16 (3) AALL GROUP INC.
17 (#) AALL TRUST & BANKING CORPORATION LTD.
18 (5) AALL & COMPANY LIMITED INC.
19 (6) TOVE BROWN
20 (7} ANTHONY GEORGE MERRIK, BARON TRYON OF
21 DURNFORD
22 (8) FORRESTER MARITIME LIMITED
23 (9) FORRESTER HOLDINGS LIMITED (IN VOLUNTARY
24 LIQUIDATION)
25 (10) CHESTER PORTFOLIO LIMITED
26 (11) ORNATE LTD.
27 (12) BANK OF BUTTERFIELD INTERNATIONAL (CAYMAN)
28 LTD.
29 (13) ANCHOR TRUST CO. LTD.
30 (14) ROBERT N. SLATTER
31 (15) THE ATTORNEY GENERAL OF THE CAYMAN ISLANDS
32
33 Defendants
34
35  Appearances: Mr. Geoffrey Vos Q.C., Ms. Camilla Bingham,
36 - \ Mr. Roger Leese and Ms. Maxine Mossman with
3 Mr. Carlos de Serpa Pimentel and Mr. Chris Easdon
38 of Appleby Spurling Hunter (now Appleby Hunter
39 Bailhache) for the first to thirteenth Defendants
40
41 Mr. Stephen Rubin Q.C., Mr. Justin Higgo with
42 Mr. Graham Ritchie Q.C. and Mr. David Collier of
43 Charles Adams, Ritchie & Duckworth for
44 the first to 3™ Plaintiffs
45
46 The fourteenth and fifteenth Defendants did not appear
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Before: Hon. Justice Henderson
Heard: May 17, 18, 19, 22, 23, 24, 26, 29 & 30,2006
JUDGMENT

When and in what circumstances wili this court refuse to entertain a claim on the ground
tha:t it amounts to an indirect attempt to collect tax on behalf of a foreign revenne
authority? The rule that a court wil} ordinarily decline jurisdiction over such claims is
well established. The factors which will lead a court to characterize & claim as an indirect
attempt to collect foreign tax are more difficult to discern and can be gleaned only from a

review of the autherities.

Background
The Plaintiff Even Wahr-Hansen is the administrator of the estate of Anders Jahre. Jahre

died in 1982 in Norway while domiciled there, At the request of his widow, Bess Jahre,
his estate was taken under public adroinistration in 1982 by the Probate Court in
Sandefjord, Norway. The original administrator, Dr. Per Brunsvig, was replaced by M.
Wahr-Hansen in 1991. In the following year, letters of administration were granted to

Mr. Wahr-Hansen by the High Court of Justice in England and resealed by this court.

The Plaintiff Anders Jahre Rederi A/S is an entity owned by the estate. The Plaintiff
Bridge Trust Company Limited is the present trustee of the AALL Foundation (“the AF”)
in the Cayman Islands and an assignor of certain claims pleaded in the statement of

claim.

Judgment — Even Wahr-Narsen et al v. Compass Trust Co. Limited g ol Couse No. 350 of 2004 08.01.07
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In the broadest terms, the plaintiffs represent the estate of Anders Jahre. I will refer, as

do the pleadings and the arguments on this application, to the estate and the plaintiffs

interchangeably.

The estate’s case is that Anders Jahre was, on (and prior to) November 9, 1976, the legal
and beneficial owner of all of the 10,000 shares of a Panamanian company, Continental
Trust Company Inc. (“CTC™). On that date, 8,000 of the10,000 CTC shares were
purportedly settled on a trust known as the Continental Foundation (“the CF™). The
validity of this settlement was attacked in a previous action in this court, cause 296 of
1994; the decision of the Privy Council on June 26, 2000 declared the settlement to be
void. Consequently, the 8,000 CTC shares and the assets and income derived from them
were held by the trustees of the CF on resulting trust for Anders Jahre and, after his death

in 1982, for the estate. These assets were later transferred to another trust - the AF.

After Novemnber 9, 1976, the remaining 2,000 of the 10,000 CTC shares and the assets
and income derived from them were, on the plaintiffs’ case, beneficially owned by
Anders Jahre and held in trust for him by Thorleif Monsen. (Alternative, but roughly

equivalent, theories of ownership are advanced by the plaintiffs on the basis of the

applicable Norwegian law.)

Essentially, the estate claims a dishonest misappropriation of estate assets by Thorleif

Monsen, with the dishonest assistance of other defendants. One group of claims (found

Sudgmenl — Even Wuhr-Hansen el al v. Compass Trust Co. Limited i a!. Cause No. 350 of 2004 08.01.07
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in Part 11 of the pleading) alleges the estate’s entitlement to trace the proceeds of and
seek equitable compensetion for the misappropriation of the 2,000 CTC shares retained
after the 1976 settlement. Another group of claims (in Part IV) relates to the
“Contingency Fund”, a fund held by CTC in trust for Anders Jahre and/or the second
plaintiff and allegedly misappropriated by Thorleif Monsen with the assistance of certain
defendants. The Contingency Fund was originally intended to provide for the
reimbursement of Jahre and the second plaintiff for expenses incurred by them on CTC’s
behalf. Part V of the statement of claim again mekes allegations of misappropriation of
assets — the assets vested in the CF, held by it on resulting trust for the estate, and
transferred to the AF. This group of claims consists of allegations of misappropriation,
breach of trust, dishonest assistance, breach of fidnciary duty, the right to trace and the
right to receive equitable compensation. The final group of claims (described in Part VI)
sets out the estate’s entitlement to follow assets forming part of the estate of Thorleif

Monsen, who died in 1992,

The first Defendant, Compass Trust Co. Limited, is the personal representative of
Thorleif Monsen. The second and sixth defendants, Mads Erik Monsen and Tove Brown,
are children and heirs of Thorleif Monsen. The other defendants (except the Attorney
General) are alleged to have been complicit in some way in breaches of trust and

misappropriation of assets.

Judgment - Even Wahr-Hansen et al v. Compass Trust Co., Limited et al..Cousc No. 350 of 2004 08.01.07
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Issue

One of a number of defences advanced in the amended defence (of the first to thirteenth
defendants, at paragraphs 1035 to 1066) is the assertion that the estate’s claims are an
indirect attempt to enforce a foreign revenue [aw and therefore unenforceable. In my
ruling of September 23™, 2005, I granted leave to the defendants to set down the

following question for preliminary determination:

“Do the plaintiffs’ claims fail as being in substance claims
10 collect tax by or on behalf of a foreign revenue authority
(as per paragraphs 9.2 and 1035 to 1066 of the Defence)?”
Leave was also granted to proceed with a preliminary determination of a second question

— one of limitation periods — but the parties have agreed not to proceed with that.

For the purpose of this application, | must assume that the plaintiffs’ claims can and will

be established at trial.

The first part of the enquiry requires resolution of 2 pure question of law: the nature,
extent, and essential elements of a “‘tax gathering” defence in English law. Once the
essential elements have been identified, questions — which are largely issues of fact - of
whether the evidence before me establishes each of the essential elements of the defence
on the balance of probabitities must be resolved. To that end, 1 have received in evidence
a number of witness statements and observed two of the most important witnesses (Mr.

Wahr-Hansen and Truls Leikvang) under cross-examination,

Judgmenl - Even Walw-Hansen et al v. Compass Trust Co. Limited et of, Covse No. 350 of 2004 08.01.07
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This court will decline to exercise its jurisdiction if it is asked to enforce a foreign penal
or revenue law, directly or indirectly: see Marada Global Corporation v. Marada
Corporation et al 1994-95 CILR 546. The estate accepts the validity of this central

proposition (Opening Submissions on Behalf of the Estate, paragraph 27, page 8).

Cases of direct enforcement are not common and present little difficulty. The present
claims are said to be an effort at indirect enforcement. There is a dispute about the nature
end scope of the prohibition on indirect enforcement and no agreement on the factual

prerequisites which must ground such a finding.

The defendants say that a careful examination of the decided cases reveals that there are
three, and only three, prerequisites. The court must be satisfied:
1) that there exists an unsatisfied tax cleim; and

2) that the proceeds of the litigation will go to the foreign
revenue authority; and

3) that the claim is in substance an attempt to collect
foreign tax.
The first of these is uncontroversial; the plaintiffs agree that it is a necessary element and
admit the existence of the unsatisfied tax claim. They also agree that the second and third
prerequisites must be present, but argue that the evidence does not establish either
element. While most of the proceeds would go to the Norwegian revenue authority, the
plaintiffs say that there are other interested parties. They deny that the proceedings are in

substance an attempt to collect foreign tax.

Judgraent ~ Even Wahr-Hansen ef ol v. Compass Trust Co. Limited e1 al..Cinse No. 350 of 2004 08.01.07
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With respect to the third element, the plaintiffs say there are qualifications which prevent

the rule from operating in the present case:

1) there must be a “connection” between the current claims and
the foreign tax law; and

2) the indirect enforcement rule is not a defeace available to anyone
other than the taxpayer; and

3) “control” of the estate “‘by the tax authorities and/or the State of
Norway” is a necessary requirernent for application of the rule.
The defendents reject each of these supposed limitations, and say there is no support for
them in the decided cases. In their submission, all that can be gleaned from the
authorities is that a claim which “in substance” is an attempt to enforce indirectly a

foreign revenue law must fail.

Facts

In 1941, a ship known as the Janko was seized as a prize in Curacao on the ground that it
was suspected of being owned by Anders Jahre, a Norwegian nationai. The dispute
dragged on until 1947. The State of Norway attempted to show Jahre to be the true
owner of the Janko whi[e he insisted that Gosta Dalman, a Swedish national, owned the
vessel by virtue of his shareholding in Pankos Operating Company S.A., an entity
incorporated in Panema. Eventually, the Janko was returned to Dalman because the State
of Norway was unable to establish Jahre’s ownership of the shares of Pankos (and thus

his ownership, indirectly, of the Janko).

Judgmeni— Even 1Wahe-Hansen et al v. Compass Trist Co. Limited et of_Cavse No. 350 072004 08.01.07
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In the early 1950s, the State of Norway initiated epquiries into investments which it
believed Jahre had placed in Panama, Sweden and elsewhere. Ultimately, there was a

compromise involving the repatriation of certain ships to Norway.

Tn 1972, Jahre offered on behalf of CTC a contribution of forty million Norwegien kroner
towards the building of a new town hall in his home town of Sandefjord. The second
instalrnent of this gift was paid from a CTC bank account held in Sweden, a circumstance
which triggered investigation by the Bank of Norway. Jahre repeatedly denied owning
any beneficial interest in the shares of CTC. He refused to disclose the identity of CTC’s
shareholders, an act which provoked the Bank into saying it would issue no further
currency transfer licences to CTC. In 1975, the Bank wrote to the Norwegian Director of

Taxes explaining the circumstances and asking for further investigation,

In 1979, the head of the Vestfold County Tax Office initiated an audit of Jahre’s
corporate and personal financial affairs. The State of Norway obtained (in 1980) an order

freezing a CTC bank account in Sweden, although the order was revoked later that year.

Two months after Jahre’s death in 1982, his estate was placed under the public
administration of the Sandefjord District Court. Dr. Per Brunsvig was appointed
administrator of Jahre’s estate at the instance of Jahre's widow and sole heir, Bess Jahre.
Dr. Brunsvig had represented Jahre’s interests earlier, in relation to the Government’s
investigations. Anders Jahre A/S and the Norwegian tax suthorities were the estate’s sole

creditors.

Tudgment — Even $Vohr-Hanten et of v. Compass Trust Co, Limlied ¢f al..Cause No. 350 of 2004 08.01.67
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On September 14, 1983, the Vestfold County Taxation Board made a retroactive

assessment against the estate of Anders Jahre for tax payable in the years 1970 to 1382,
This was done on the basis that Jahre was the owner of CTC over that period. The total
amount of the assessment, inclnding interest and penalties and as adjusted subsequently

in 1990 and again in 1999, amounted to sorne U.S. $125 million.

In November, 1983, Dr. Brunsvig issued a writ in the Sandefjord City Court seeking to
have the tax assessment declared invalid on the ground that Jahre was not the owner of
CTC. This writ named Sandefjord Municipality as the Defendant but the State of
Norway (acting through the Ministry of Finance) elected to step in and defend the

proceedings in place of the Municipality.
In 1984, Dr, Brunsvig filed an appeal to the National Tax Committee,

Bess Jahre was anxious that the estate should not be made the subject of bankruptcy
proceedings because of the adverse effect that would have on her husband’s reputation.
An understanding was reached between Bess Jahre and the State of Norway that the State

would not initiate bankruptey proceedings provided that it was given certain information

about Jahre's income and assets.

In November, 1990, the National Tax Committes rejected the estate’s appeal and upheld

the tax assessment of the Vestfold County Taxation Board. After an attempt to pursue
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the action which was cormmenced in the Sandefjord City Court challenging the

assessment, those proceedings were eventually withdrawn in 1993.

Dr. Brunsvig suffered a stroke in February, 1990. In November of that year the Probate

Court formally relieved him of his position as administrator of the estate,

Ten days later, the Attorney General of Norway, Bjorn Haug, wrote to the Probate Court.
He said he had been requested by the Ministry of Finance to represent the State’s
interests in relation to the tax assessments, He asked for a meeting of creditors to
determine “what steps should hereafter be taken to investigate whether there are any
outstanding assets or other capital, in Norway or abroad, that must be assumed to belong
to the decedent estate and which may be brought home to cover the claims of the estate.”
He also noted that it would be necessary to appoint a new administrator and said the
appointment of Dr. Brunsvig had been “‘a mistake” because Dr. Brunsvig had acted
“against the tax authorities, who are the real principal partner in the decedent estate and
whose interests the estate must defend since the estate must be deemed to be insolvent.”
He added: “in my opinion, it should under no circumstances be considered to appoint as
trustee anyone whose job it is to fight the creditors’ claims in the estate.” A creditors’

meeting was scheduled for the following month.

The Attomey General turned his attention 1o the need for a new administrator. The
Plaintiff, Even Wahr-Hansen, has been practicing law since 1970 and was well known to

the Solicitor General. Mr, Wahr-Hansen's speciality is taxation law; he also has

Judnment - Even Walr-Hansen et al v. Compuss Trust Co. Limised ef ol Cause No. 350 of 2004 08.01.07
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experience in shipping and maritime lew. He was involved in the administration of the
bankrupt estate of another Norwegian ship owner and found himself engaged iu tracing

and recovering assets secreted abroad.

When the Attomey General asked Mr, Wahr-Hansen to undertake the administration of
the Jahre estate, he accepted. On January 17, 1991, his appointment was approved at a
meeting of the heirs and beneficiaries and recorded in the minutes of the Probate Court,

His mandate was clear: “I was instructed by the Probate Court at the outset to trace any

offshore funds that Jahre had established.”

The Probate Court accepted, after the decision of the National Tax Board, that the
Norwegian revenue was the principal creditor. Mr. Wahr-Hansen said that his “total
focus™ after appointment was to locate offshore funds owned beneficially by the estate

and take control of them.

The investigation into Jahre’s affairs made headline news in Norway on a regular basis.
Alf Jacobsen, a journalist with a particular interest in the story, contacted Mr. Wahr-
Hansen in January, 1992, He put him in touch wath Dr. Hank McKinnell, who was in the
midst of an actimonious divorce from the daughter of Thorleif Monsen. McKinnell was
in possession of documents which could assist the estate in proving that the shares of

CTC, ostensibly owned by Thorleif Monsen, were beneficially owned by Jahre.

Judgment— Even Walr-Hansen et al v. Comnpass Trust Co. Lhnlied et 2! Couse No. 350 of 2004 08.01.07
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McKinnell asked for 15 to 20 percent of any amount recovered by the estate as his price
for co-operation. The estate said that the proposal “presupposed the participation of the
Norwegien Government, seeing that the tax claim is the only claim in the estate and that
any surplus in the estate will in its entirety benefit the Norwegian tax authorities.” (see

Ex. D4/1336)

By June 14, 1992, the Attorney General had been briefed on the McKinnell proposal and
provided a “positive” initial reaction. Mr. Wahr-Hansen supported the proposed !
McKinnell agreement fully. By November, 1992, it appeared likely that the Ministry of
Finance would approve it. At this point, for the first time, Mr. Wahr-Hansen advised the (
Probate Court of the possibility of buying McKinnell’s co-operation. The timing is

significant, and will be examined below.

In January, 1993, the Norwegian Government approved of the McKinnell bargain and
Mr. Wahr-Hansen applied to the Probate Court for authority to make the first payment of

U.S. $270,000.00 to Dr. McKinnell. This was approved.

By May, 1994, Mr. Wahr-Hansen had had sight of the McKinnell documents for almost a
year. He decided to initiate proceedings in Enpland and in Norway against Lazard
Brothers and Co. Limi‘ted and others. Under Norwegian law, the Probate Judge himself
could be made liable for losses caused by the institution of the proceedings and required

an indemnification agreement. That was provided by the State of Norway.

Judzment ~ Even Wahr-Hansen vt al v. Compass Trust Co. Limlted et al. Canse No. 350 of 2004 08.01.07
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Other legal proceedings were under way as well, and financing was needed for this
purpose. Mr. Wahr-Hansen asked the Ministry of Justice for funding. The application
came before the Standing Committee on Justice and was then debated in Parliament, The
application was approved. Funding in the approximate amount of U.S. $16.2 million was
provided to the estate. From that point on, Mr, Wahr-Hansen sent quarterly reports to the

State of Norway on his progress and the State advanced sums to him from time to time.

By 1996, abowt one third of the funding had been spent, but with little positive result.
Political figures began to doubt the wisdom of continuing to find funding. More funding

was provided, however, and further proceedings were launched.

As adminisirator, Mr. Wahr-Hansen hagd a duty of loyalty to the estate and to the Probate
Court but not to any individual creditor. By November, 1996, the Probate Judge was
beginning to question Mr. Wahr-Hensen’s degree of independence from the Ministry of
Finance. He was concerned about the nature and extent of Mr. Wahr-Hansen's

communications with that creditor.

On October 3, 2001, Mr. Wahr-Hansen setiied the Norwegian proceedings against
LLazards for a payment to the estate of U.S. $41.5 million. It was a condition precedent to
the settlement agreement that the State of Norway guarantee it would take no further

action against Lazards.

Judgment - Even Wabr-Hensen 2i af v. Compass Trust Co. Limited cr.al. Couse Mo. 350 of 2004 08.01.07
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At the subsequent Probate Court heating for approval of the agreement, Mr. Wahr-
Hansen and the State of Norway recommended approval but Bess Jahre and Anders Jahre
A/S opposed it (arguing that a global settlement of all cleims would be preferable). The
Probate Court accepted the submission of the State of Norway and approved the
agreement. The Court explained that while, in the case of a solvent estate, the views of
the sole heir should prevail, in the present case it was “completely unrealistic that Bess
Jahre would receive anything after the creditors have been paid” (see Ex. D8/2937). In
those circumstances, it was only fair that the view of the Ministry of Finance should

prevail.

The proceeds of the settlement were applied to repay advances to the estate made by the

State of Norway. Since early 2002, the estate has been self supporting financially.

On November 19, 2001, Anders Jahre A/S initiated bankruptcy proceedings against the
estate. Mr. Wahr-Hansen responded by recommending to the Probate Court that an
“intervention payment” be made to Anders Jahre A/S to avert bankruptey. He expressed
the view at that time “that the position of the estate in the legal action in the Cayman
Islands will be weakened if bankruptcy proceedings are opened” (see D8/3022). This
was a reference to cause 296 of 1994 in this Court, the predecessor actiop dealing with

the assets of the AF. The tax gathering defence was also pleaded in that action.

The opinion quoted mirrars an earlier one, recorded in the minutes of the working

meeting of the estate in November, 1997, that administering the estate as an insolvent

Judgrnemt — Even Walir-Hansen et al v, Compass Trust Co. Limlted et al.-Cause No. 350 of 2004 08.01.07
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estate would “make things simpler abroad.” The distinction has to do with the question
of control. Under Norwegian law, creditors have very limited powers in the
administration of an insolvent estate but their opinions (as distinct from those of the
beneficiaries) will dictate the outcome of disputed questions in a bankrupt estate. The
expert evidence on Norweigan law establishes that:
“In bankruptcy, the creditors in practice are in charge of the
administration of the estate, while the creditors have very limited
powers in an insolvent estate. The ultimate decision making organ
of a bankrupt estate is the creditors meeting .. .basically the weight
of each creditor’s vote depends on the proportionate size of his claim
against the bankruptcy estate.”
Bess Jahre supported the bankruptcy petition. However, the Attorney General of
Norway, acting on Mr. Wahir-Hansen’s advice, offered an intervention payment to
Anders Jahre A/S on behalf of the State. The payment was accepted and, on December
18, 2001, the Probate Court ruled that Anders Jahre A/S no longer had standing to

proceed with its bankruptcy petition. The estate remained an insolvent estate,

Cause 296 of 1994, the predecessor action to this one, was settled in November, 2003.

These proceedings were initiated in July, 2004,

Bess Jahre passed away on June 9, 2006. Before her death, she assigned her interest in

the Anders Jahre estate to charity.

Applicable Law

The modern line of authority on the tax gathering defence starts with Huntington v, Attrill

[1893] AC 150, a case concemed not with taxes but with penal sanctions. Huntington
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was a creditor of a New York company of which Attrill was a director. Huntington
obtained a judgment for the debt against Attrill personally in New York under a State law
imposing personal liability on directars. The judgment went unsetisfied, so Huntington
sued Attrill where he resided — in Ontario. Attrill’s only defence was his argument that
the action should not be entertained at all because it was an attempt to enforce a penalty

inflicted by the law of a foreign State.

The Judicial Committee of the Privy Council agreed that “no proceeding, even in the
shape of a civil suit, which has for its object the enforcement by the State, whether
directly or indirectly, of punishment imposed for such breaches by the /ex fori, ought to
be admitted in the Courts of any other country” (at page 156). The court quoted with
approval from Wisconsin v. Pelican Insurance Company 127 U.S. (20 Davis) 265, an
1888 decision of the U.S. Supreme Court in which the American authorities are reviewed.
As an example, their lordships postulated an action by “a member of the public in the
character of a common informer” who, aithough épparentiy suing in his personal

capacity, is regarded as acting in the public interest (page 158).

The importance of the decision lies in its recognition that substance, rather than form,
moust govern the characterization of the proceedings and in the assertion that an action
will offend the rule even where its object “indirectly” aims at enforcement of a penalty.
Since the penalty in question could not have been recovered at the instance of the State,

Huntington was successful.
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Apparently, the first reported instance of a tax gathering defence in England was

Municipal Council of Sydney v. Bull {1909] 1 KB 7. This was an aftempt at direct

enforcement. The Municipal Council sued in England to recover a levy imposed by it for

street improvements. In a brief judgment, the court said the issue was “not properly

cognizable by these courts” (at page 13). The decision was applied in Re Visser: The

Oueen of Holland v. Drukker & others [1928] Ch 877, another case of an attempt at

direct enforcement.

One rationale for the rule against tax gathering is set out with particular clarity by

Learned Hand, J., in Moore v. Mitchell (1929) 30 F. (2d) 600. He said:

Judgmenl — Even Walr-Hansen et al v, Compass Trust Co. Lined et al.Cause No. 350 of 2004 8.01.07

“While the origin of the exception 1n the case of penal liabilities
does not appear in the books, a sound basis for it exists, in my
judgment, which includes liabilities for taxes as well. Even in

the case of ordinary municipal liabilities, a court will not recognize
those arising in 2 foreign state, if they run counter to the “settled
public policy” of its own. Thus a scrutiny of the liability is necessarily
always in reserve, and the possibility that it will be found not to
accord with the policy of the domestic state. This is not a troublesome
or delicate inquiry when the question arises between private persons,
but it takes on quite another face when it concemns the relations
between the foreign state and its own citizens or even those who
may be temporarily within its borders. To pass upon the provisions
for the public order of another state is, or at any rate should be,
beyond the powers of a cowrt; it involves the relations between

the states themselves, with which courts are incompetent to deal,
and which are entrusted to other authorities. It may commit the
domestic state to a position which would senously embarrass its
neighbour. Revenue laws fall within the sarme reasoning; they
affect a state in matters as vital to its existence as its criminal

laws. No court ought to undertake an inquiry which it cannot
prosecute without determining whether those laws are consonant
with its own notions of what is proper.”

Peae 17036



10

It

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

A
>

34
35
36
37
38
39

The decision in Commissioner of Taxes, Federation of Rhodesia v, McFarland (1965) 1

W.L.D. 470 contains a useful discussion of a different public policy foundation of the

rule against tax gathering. This was a case of direct enforcement. The discussion starts

with the observation that, “one would have thought that it is public policy that persons

should pay their taxes and not evade such payment by escaping the country which

imposed them” (at page 473). After examining a number of authorities, the court found

the rule against tax gathering to be rooted in considerations of sovereignty:

“In the well-known Lotus case (1927), decided in the Permanent
Court of International Justice, is to be found the following passage:

“The first and foremost restriction imposed by international
law upon a State is that, failing the existence of a permissive
rule to the contrary, it may not exercise its powers in any form
in the territory of another State. In this sense jurisdiction is
territorial; it cannot be exercised by a State outside its territory
except by virtue of a permissive rule derived from international
custom or a convention.’

The imposition of a tax creates a duty that is not to be likened to
any other debt. The fiscal power is an attribute of sovereignty.
Professor Edgar Allix says in the “Receuil des Cours” of the
Academte de Droit International, (1937) 111 (61) at p. 559:

‘Le premier droit et e premier devoir de I’Etat est d’assurer son
existence et son fonctionnement et, a cet effet, d’exiger de cenx
qui vivent sans sa lois les moyens necessaries. Le fondement de
I'impot est dans la souverainete de I’Etat laquefle impligue
Iautorite, dont le pouvoir fiscal est un des attributs.’

As Oppenheim says:
‘to enforce revenue laws would in effect mean to assist States in
the performance of acts of sovereignty in foreign countries in

derogation of their territorial supremacy’. Pp. 329-30.

Just as one State cannot send its police force into another State so
also it cannot send its tax-gatherers.

To allow a foreign State, whether directly or indirectly, to obtain a

Judgment - Evan [Vahr-Honsen et al v. Composs Trusr Co. Limdfed et ol..Cnuse No. 350 of 2004 08.01.07
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judgment for taxes imposed on al} those who in its eyes share in the

econormic or social life of that State, in the courts of another country,

would be 2 judicial intervention in direct derogation of that country’s

territorial supremacy. As the passage cited from the Lotus case

indicates, such &n inroad can only be justified by custom or by some

special agreement. The latter is the function of the Executive power,”
An early example of an indirect enforcement case is found in Banco De Vizeaya v. Don
Alfonso de Borbon y Austria [1935] K.B. 140. The Defendant, the former King of Spain,
had provided certain securities to the Plaintiff, a Spanish bank, with instructions that they
should be held by the Westminster Bank in London 1o the order of the Plaintiff as the
Defendant’s agent. Subsequently, the Spanish Govemment decreed that all of the ex-
King's property should be seized for the benefit of the State and that all Spanish banks
should deliver such property to the Spanish Treasury. Both the Spanish bank and the ex-

King sought to recover the securities; the Westminster Bank interpleaded.

Lawrence, J. applied Huntingfon v. Attrill and sought to determine the substance of the
claim. The Spanish bank claimed to be entitled to the securities by virtue of its own
contract with the Westminster Bank; it argued that the ex-King's rights were limited to a
right of action agzainst the Spanish bank itself. The court found that:

“The plaintiffs are not asserting their contractual rights as they

onginally existed, but as altered by the decrees of the Spanish

Republic. Nor are they in substance asserting their own rights

at all, but the rights of the Spanish Republic.” (at page 144)
The claim by the Spanish bank failed because it was in substance an attempt to enforce
indirectly the confiscatory decrees of the Spanish Government. The Spanish bank was

not an agent or nominee of the Spanish Government. Its claim against the Westminster

Bank was founded upon its own contract with that institution. However, as against the

Judgment ~ Even Wahr-Fansen et al v. Compass Trusi Co. Limited e1 al.-Couse No. 350 02004 08.01.07
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other claimant (the ex-King), the Spanish bank was compelled to invoke the Spanish
confiscatory legisiation to establish its pre-eminent claim. Moreover, the Spanish bank’s
purpose in claiming the securities was to recover them for the benefit of the Republican

Government.

The decision in Peter Buchanan Lid. & MacHarg v. McVey [1954] IR 89 is now viewed
as a seminal decision on an indirect enforcement claim. Peter Buchanan Ltd. was a
corapany doing business in Scotland s a broker of wine and spirits. James McVey
owned all of the shares of the company and was one of its two directors; the other was
“for practical purposes the paid servant of” Mr. McVey. He had disposed of his interest
in two other companies on very advantageous terms. Before doing so, he was advised by
the Scottish Revenue that the transactions would not atteact excess profits tax; later, the
transactions were made liable to such tax retroactively and a tax assessment was made

against McVey.

He determined to resist what he saw as an immoral tax. The company’s assets at this
time consisted of whisky stocks. McVey arranged to have a bank advance a sum
approaching the value of the whisky, secured by whisky warrants and McVey's personal
guarantee. The bank was put in the position of being able to sell the whisky for its own
account, which it did. McVey caused the funds to be moved to bank aceounts in Dublin
in his name. He left enough behind in the company to meet the claims of all creditors

other than the Revenue.

Judgment - Even Wahr-Hansen et al'v. Compass Trust Co. Limfied et ol Cause No. 350 0f2004 08.01.07
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The Lord Advocate, acting for and on behalf of the Commissioners of Inland Revenue,
obtained a defanlt judgment against McVey in Scotland and brought a petition there to
wind up the company compuisorily. The Scottish court made an order for winding up
and appointed the Plaintiff, Andrew MacHarg, as liquidator. He was “chosen by the

Revenue” and “worked in every respect hand in glove with the Revenue authorities in an

effort to chase the tax™ (page 95).

The action against McVey in Ireland was for an accounting and repayment of the monies
taken by him, In effect, this was a claim against a director for breach of fiduciary duty.
Although it does not appear from the report of the case, there were a few other creditors
for small amounts. At some time in the course of the Irish proceedings, McVey paid off

these creditors: Anton, Private International Law, 1967, pp. 584-5.

Kingsmill Moore, J. first concluded that the stripping of assets from the company by
McVey was both witra vires the company and dishonest. In doing so, he made reference
to the principie that a British court “cannot take notice of the revenue laws of a foreign
State” (per Abbott, C.J. in James v. Catherwood 3 Dow. & Ry. 190). Nevertheless, he
gave consideration to the Scottish revenue law for the limited purpose of his conclusions

about the nature of the transaction (at page 100).

After a very complete review of the authorities, Kingsmill Moore, J. held:

“These decisions establish that the Courts of our country will not
enforce the revenue claims of a foreign country in a suit brought

for the purpose by a foreign public authority or the representative
of such au authority; and that, even if a2 judgment for a foreign

Judgment — Even Wohr-Hansen et ol v. Compass Trust Co. Limiled ot of_Cause No. 350 of 2004 03.01.07
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penalty or debt be obtained in the country in which it is incurred,
it is not possible successfully to sue in this country on such
judgment. They do not expressly go further, though some of
the dicta suggest that there may be a principle that our Courts
will not lend themselves indirectly to the collection of a foreign
tax and will not entertain a suit which is brought for that object.
Such a wide extension is also suggested by the authorities which
establish that our Courts will not entertain an action for the
enforcement of a penalty imposed by the laws of a foreign State,
a principle which seems 10 have been the parent of the rule as to
not enforcing foreign revenue claims.”

“Those cases on penalties would seem to establish that it is not the
form of the action or the nature of the plaint that must be considered,
but the substance of the right sought to be enforced; and that if the
enforcement of such right would even indirectly involve the
execution of the penzl law of another State, then the claim must
be refused. I cannot see why the same rule should not prevail
where it appears that the enforcement of the right claimed would
indirectly involve the execution of the revenue law of another
State, and serve a revenue demand. There seems to me to be a
reasonably close parallel between the position of the Banco de
Vizcaya and the present plaintiff. In each case it is sought to
enforce a personal right, but as that right is being enforced at the
instigation of a foreign ruthority, and would indirectly serve
claims of that foreign authority of such a nature as are not
enforceable in the Courts of this country, relief cannot be given.”

His Lordship referred to the rationale for the rule provided by Judge Learned Hand in

Moore v. Mitchell (and quoted above), and then said:

“Safety lies only in universal rejection. Such a principle appears
to me to be fundamental and of supreme importance.

If I am right in attrjbuting such importance to the principle then

it is clear that its enforcement must not depend merety on the form

in which the claim is made. It is not a question whether the plaintiff
is a foreign State or the representative of a foreign State or its revenue
authority. In every case the substance of the claim must be scrutinised
and if it then appears that it is really a suit brought for the purpose of
collecting the debts of a foreign revenue, it must be rejected. Mr.
Wilson has pressed upon me the difficulty of deciding such a question
of fact and hes relied on“ratio ruentis acervi.” For the purpose of this

Judgment — Even Wahr-Hansen et al v. Compass Trust Co. Limited er.al. Canse No. 350 of 2004 08.0).07 .
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case 1t is sufficient to say that when it appears to the Court that the sole
object of the suit is to collect 1ax for a foreign revenue and that this wil}
be the sole resnit of a decision in favour of the plaintiff, then a court is
entitled to reject the claim by refusing jurisdiction.

[f the strict application of the principle were in any way relaxed
evasion would be easy and the Court would be faced with all the
difficulties which the adoption of the rule was designed to avoid.”

In the result, Kingsrmill Moore, J. found:

“T hold as a fact and indeed I understood it to be admitted that the
sole object of the liquidation proceedings in Scotland was to collect
arevenue debt. There is no evidence that any ordinary creditor
would not have been paid in full out of the assets left in Scotland
and as far as ordinary creditors are concermed the result of the
liquidation proceedings in Scotland would be to deprive them of
payment by reason of the priority in Scotland of a Revenue debt.

[ hold aiso that the sole object of the present proceedings before
me is to collect a Scotiish Revenue debt, and that if 1 were to
decide for the plaintiffs the only result of those proceedings
would be that every penny recovered, after paying certain costs
and liquidator’s remuneration could be claimed by the Scottish
Revenue. That in my opinion is the substance of the suit - to
collect the revenue claim of a foreign State. Being of this opinion,
I reject the claim.”

On appeal, the judgment was upheld in its entirety. The argument that Kingsmill

Moore, J. should have forused solely on the legal effect of the proceedings and not the

indirect result of them was rejected. The Court of Appeal said:

Judgment ~ Even Walr-Hansen ¢f al v, Compass Trust Ce. Limited e1 al. Couse No, 350 af2004 08.01.07

“It is argued that while a company is in liguidation it js still
a company and operates in Scotland by its liquidator. A foreign
State it is said recognises the title given to a hquidator by the
laws of his country. [ apree that if the payment of a revenue
claim was only incidental and had there been other claims to
be met, it would be difficult for our Courts to refuse to lend
assistance to bring assets of the Company under the control
of the liquidator. But there is no guestion of that here. The
position seems clearly to be as found by the trial Judge that
these proceedings were started in Scotland with the purpose
of collecting a tax and that apart frorn costs and the expenses
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of the liquidator any moneys recovered will inevitably pass to

the Revenue.”
Of particular note is that the Plaintiff liquidator, although nominated by the Lord
Advocate on behalf of the Revenue, was appointed and supervised by the court: see
remarks of Barrington, J. in Larkins et al. v. National Union of Mineworkers [1994] 3
LR. 111, It seems likely thet the litigation in Ireland was itself authorized by the Scottish
Court or the Committee of Inspection, Neither the learned trial Judge nor the Court of
Appeal saw this as a barrier to the tax gathering defence. The latter was content to rest its
decision upon three essential findings (at page 117):

1) The proceedings were started in Scotland for the purpose of collecting
tax; and

2) after payment of the costs and expenses of the liquidator, the amount
recovered would inevitably be paid 1o the Revenue; and

3) there were no other creditor claims to be satisfied.

This decision has been cited with approval by many Commonwealth courts.

Any remaining doubts about the existence of a rule against direct enforcement of tax
claims were put to rest in Government of India v. Taylor [1955] A.C. 491. The
Govemnment of India sought to prove in the voluntary liquidation in England of a
company which owed income tax in India. The House of Lords held that the claim was
rejected correctly. Viscount Simonds referred with approval to [n Re Visser and
Municipal Council of Sydney v. Bull and quoted the dictum of Abbott, C.J. in James v.
Catterwood. These and other decisions amounted to “a formidable array of authority” (at

page 505). All of the law lords apreed:

Sudement ~ Even Wohr-Honsen et al v, Compass Trusi Co, Lhnlied e al. Cause No. 350 of 2004 08.01.07
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Lord Keith, who wrote separately, alone had had access 10 the then-unreported judgment
in Buchanan, 2 judgment he described as “admirable.” Lord Keith quoted the rationale
for the rule found in Moore v. Mitchell but also provided another, separate explanation:

“One explanation of the rule thus illustrated may be thought to be

that enforcement of a claim for taxes is but an extension of the

sovereign power which impased the taxes, and that an assertion

of sovereign authority by one State within the territory of

another, as distinct from a patrimnonial claim by a foreign

sovereign, is (treaty or convention apart) contrary to all concepts

of independent sovereignties.”
In Rossanno v. Manufacturers’ Life Insurance Company [1963] 2 Q.B. 352, the Plaintiff
sued on two mswrance policies. The Defendant company argued that, as it had been
served with two gamishee orders in Egypt resulting from tax owed by the Plaintiff to the
Egyptian revenue authorities, it should not have to pay the sums claimed. This defence
was rejected on the ground that to give effect to it would be to “recognize or enforce
directly or indirectly a foreign revenue law or claim” (at page 376). The judgment quotes

Buchanan and emphasizes that the claim must be scrutinized to determine its real

substance.

In United States of America v. Harden [1963] S.C.R. 366, the Commissioner of Internal
Revenue first obtained g judgment against the Defendant for back taxes in the United
States. This was a consent judgment. An action was then brought oo the judgment in
British Columbia. The Supreme Court of Canada agreed with the lower courts that the

claim remained in substance a claim for taxes, although the cause of action in British

Judgmen! — Even Wolir-Honsen et al v. Compass Tnut Co. Lhmited et al..Cause No. 350 of 2004 08.01.07
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Columbia was based on the earlier judgment and that judgment had been obtained with

the agreement of the Defendant.

Re Reid (1970) 17 D.L.R. (3D) 199 was a case where 2 trustee was liable in England to
pay certain estate duty. The trustee had offices in England and in British Columbia and
was administering an estate with assets in both jurisdictions. The assets in England were
insufficient to pay the duty, so the trustee was forced to make up the difference. He then
asked to be reimbursed out of the assets in British Columbia, a proposal which a
remainderman under the will resisted on the ground that acquiescence would invoive the
enforcement, directly or indirectly, of a foreign revenue law. That argument was
rejected. Reliance was placed on the fact that the English Treasury would not be affected
whether or not the trustee was indemnified; it was required to pay the tax in any event,
and it had done so. The action was not in substance an effort to enforce a foreign tax; the

foreign State had no interest in the outcome of the proceedings.

In Ayres v. Evans 3 ALR 129 the official ;ssignee of an estate in bankruptcy in New
Zealand sought 0 obtain control over property of the bankrupt in Australia. About fifty-
six percent of the debts of the estate (sec page 130) were due to the New Zealand revenue
authorities. One of the grounds advanced in Australia against honouring the letters of

request was the rule against indirect enforcement of a foreign revenue claim.

Al] three judges decided that the request should be honoured and assistance given. Fox,

J. referred to the fact that “the farthest the cases have gone” is to deny a claim where the

Judement ~ Even Wohr-Hansen et ol v. Compass Trust Co. Limied et ol _Cause No, 350 0£2004 08.0),07
Pagc 26 of 56



SOOI

11
12
13
14
15
16
17
18

19

26

27

28

30

entire amount sought to be recovered by a liguidator or official assignee in a foreign
country will go to the revenue. He held that the rule does not epply where the property
claimed will eventually benefit ordinary creditors as well as the foreign revenue authority
(at page 131). His Lordship also said this (at page 130):

“A liquidator, or an official receiver or assignee, does not act to

enforce the revenue claim, but to obtain property which is to be

dealt with in a due course of administration. In his own country

he will doubtless meet revenue claims where these are payable out

of the property coming to his hands, but in the foreign country he is

simply seeking to get in property under a title recognized in that

country. In Peter Buchanan Lid. v. McVey it was obvious that the

property in Ireland which was wanted by the Scots liguidator wouid

go only to the Scottish revenue authority and the claim was rejected

(see [1955] AC at 530). The court looked behind the representative

character of the claimant. It is in some respects an anomalous case,

although doubtless sensible in its result.”
Northrop, J. agreed that the rule has no application where there are ordinary creditors as
well as a debt owing to the Revenue, but his primary reasoning was based on the wording

of the statute. McGregor, J. agreed with the result but confined his reasoning to statutory

interpretation.

The decision thus stands as persuasive support for the proposition that the rule against
indirect enforcement of foreign revenue claims can have no application if the result
would be o disadvantage ordinary creditors. Fox, J.’s suggestion that the official
capacity of a liquidatoy, and the nature of his mandate, serves to break the connection
between the foreign revenue avthority and the impugned proceedings (together with his
view that Peter Buchanan Lid is “in some respects an anomalous case™) was not taken vp

by the other two judges.

Judgment ~ Even Wahr-Honsen et ol v. Compass Trust Co. Lbnited et ol..Cause Nu. 350 02004 08.01.07
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The judgment of Fox, J. in Ayres v. Evans were quoted with approval and applied by
Elloff, J. in Priestley v. Clegg [1985] 3 SA 955. There, the trustee of an insolvent estate
in England applied for an order in South Africa recognizing his appointment. About six
percent of the claims against the insalveot estate were by ordinary creditors, the
remainder being a claim by the Commissioner of Inland Revepue in England for taxes.
The assertion by Fox, J. that “a liquidator, or an official receiver or assignee, does not act

to enforce the revenue claim ..." was quoted with approval.

Another case involving more than one creditor is Re Twcker (Isle of Man) [2000] BPIR
859. An English trustee in bankruptey applied for an examination of two witnesses m the
Isle of Man. The application was made under section 122 of the Imperial_Bankruptcy Act
1914; much of the reasoning in the judgment turns on the court’s interpretation of that
section. The major creditor in the bankruptcy was the U.K. Inland Revenue; there was

one other creditor, for a relatively small amount.

The court was of the view that “where there is any creditor other than a foreign revenue
authority” (at page 870 D), the rule apainst tax gathering will not apply. Moreover, the
court was able to find that the request, coming as it did from an English court and
invoking in the Isle of Man an Imperial statute, could not amount to an assertion of
sovereignty by = foreipn government. The bankruptcy proceedings were instigated by
ordinary commercial creditors; the U.K. Inland Revenue proved in the bankruptcy at a
later date: see page §60 E. The court discussed the decision in Buchanan and concluded

that it was “decided on its unusual and particular facts™; whether that decision would be

ludsmenl — Even Wahr-Honsen er al v. Compass Trust Co, Linited i al. Causc No. 350 of 2004 08,0107
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followed in the Manx courts “if the identical facts ever arose for consideration” was left

open.

Williams & Humbert Lid. v. W. & H. Trade Marks (Jersey) Lid [1986) 1 A.C.368 was a
case involving Spanish confiscatory legisiation. The facts (taken from the headnote)

were as follows:

“As a result of Spanish expropriatory decrees passed in 1983, the State of
Spain became entitled to control directly the affairs of R.S.A. and the two
banks and to control indirectly the affairs of W. & H. Ltd. and, by
operation of the arrangements made in 1976, the shares in the Jersey
company and with them the benefit of the trade marks becamne held in
trust for M. and his family.”
English courts are required to recognize foreign laws involving compulsory acquisition of
property and acknowledge the resulting changes in ownership: see, for example, the
speech of Lord Templeman (at page 428). The Spanish confiscatory decrees had been
passed and put into effect; the change in ownership resulting from that had already taken
place. As a consequence, all three levels of court held that the claim could not be
described accurately as an attempt to enforce the Spanish Government decrees direcily or
indirectly; “so far as the decrees are concerned there is nothing left to enforce™: per Fox,

L.J., in the Court of Appeal (at page 396). That distinguishes the case from Peter

Buchanan Lid

The importance of the decision for present purposes lies in the remarks about Buchanan
contained in the speech of Lord MacKay (at pages 440 — 1):

“From the decision in the Buchanan case [1955] A.C. 516 counsel for
the appellants sought to derive a general principle that even when an
action is raised at the instance of a legal person distinct from the foreign

Judgment ~ Even Wahr-Hansen et al v. Compass Trust Co, Limited et al..Cabse No. 350 of 2004 08.01.07
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government and even where the cause of action relied upon does not
depend to any extent on the foreign law in question nevertheless if the
action is brought at the instigation of the foreign government and the
proceeds of the action would be applied by the foreign government

for the purposes of a penal, revenue or other public law of the foreign
State relief cannot be given. It has to be observed that in the Buchanan
case the action was being pursued by a person whose title as liquidator

of the company dependea on his having been appointed by 2 petition

to the court in Scotland on behalf of the Inland Revenue and that the
ground of action was that the transactions being attacked in the
proceedings in Dublin were ulfra vires and dishonest because there existed
at the tirne that they were effected in Scotland a claim by the Inland
Revenue which the transactions were designed to defeat, and that if no
such claim existed the defendant would have been eatitled to retain the
subject matter of the claim. Most important there was an outstanding
revenue claim in Scotland against the company which the whole proceeds
of the action apart from the expenses of the action and the Jiquidation
would be used to meet. No other interest was involved. That this was
regarded as of critical importance appears from what was said in the
decision on appeal by Maguire C.J., at p. 533.

Having regard to the questions before this House in Government of
India v. Taylor [1955] A.C. 491 ] consider that it cannot be said that
any approval was given by the House to the decision in the Buchanan
case except to the extent that it held that there is a rule of law which
precludes a state from suing in another state for taxes due under the
law of the first state. No countenance was given in Government of
India v. Taylor, in Rossano's case {1963} 2 O.B. 352 nor in Brokaw
v. Seatrain UK. Ltd. [1971] 2 Q.B. 476 to the suggestion that an
action in this country could be properly described as the indirect
enforcement of a penal or revenue law in another country when no
claim under that }aw remained unsatisfied. The existence of such
unsatisfied claim to the satisfaction of which the proceeds of the
action will be applied appears to me to be an essential feature of the
principle enunciated in the Buchanan case [1955] A.C. 516 for
refusing to allow the action to succeed.

In the present case there is no allegation of any unsatisfied ¢laim
under the law of the Kingdom of Spain on which counsel for the
eppellants found. No provision of that law would provide a
foundation for making any of the claims in question in the actions
with which this appeal is concerned. The decision in the Buchanan
case gives no basis for the substitution in place of such an unsatisfied
claim, of a genersl desire on the part of the foreign state to secure a
particular result, object or purpose from the eractment of the law.”

Judamem — Even $Yahr-Hansen et al v. Compass Trust Co. Limlied et al..Cause No. 350 of 2004 08.0).07
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Three of the other law lords agreed with Lord McKay.

Thus, the House of Lords has accepted that a claim of indirect enforcement cannot
succeed unless there is an existing claim under the penal or revenue law of the foreign
country which remains unsatisfied. An unsatisfied claim is an essential element. Three
other salient features of Buchanan — the liquidator had been nominated by the Inland
Revenue, the transactions were ulra vires and dishonest because they were designed to
defeat an existing claim by the Inland Revenue, and the Defendant would have been
entitled to retain the money but for the Inland Revenue's claim ~ were singled out as

being of interest but not identified as essential elements of the rule.

Attorney-General (United Kingdom) v. Heinemann Publishers Australia Pty Lid. & Anr
78 ALR 449 applied Buchanan and Williams & Humber! to a claim to enforce in
Australia an obligation of confidentiality owed to the United Kingdom Government (with
reference to the publication of “Spycatcher” by a former member of the British Security
Service). It was argued that the claim was in substance one to enforce the governmental
interests of a foreign State and was therefore unenforceable. The majority judgment of

the High Court of Australia (6 of 7 judges) said:

“For the purposes of the principle of unenforceability under
consideration the action is to be characterised by reference to
the substance of the interest sought to be enforced, rather than
the form of the action: of Buchanan (Ir R at 104, 107; AC at
527, 529); Williams & Humbert Ltd. v. W & H Trade Marks
(Jersey) Ltd. at 439. Thus, to concentrate on the private law
character of the causes of action or grounds for relief pleaded
by the appellant is to overlook the appellant’s central interest
In bringing the action.”

Judgment— Even Wahr-Hansen et al v, Compass Truat Co. Limited et ol -Cavse No. 330 ol2004 08.01.07
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In Re State of Norway's Apph'ca}ion (Nos, 1 & 2)[1950) 1 A.C. 723 involved an
epplication under the Evidence (Proceedings in Other Jurisdictions) Act, 1975 to obtain
evidence in England for use in Norway in the action by the Jahre estate in the Sandjeford
City Court. Both the State of Norway and the estate itself supported the application; the
witnesses in England opposed it. One of the arguments advanced in opposition to the
application was the argument that English courts (following Dicey & Morris, The
Conflict of Laws, 11" edition, 1987, page 100, rule 3) “have no jurisdiction to entertain
an action ... for the enforcement, either directly or indirectly, of a penal, revenue or other

public law of a foreign state...”.

Lord Goff, with whom the other four law lords agreed, began by saying that the rule does
not operate so as to deprive an English court of jurisdiction; rather, the court simply
declines to exercise its jurisdiction in such cases (at page 808). In so far as the request
for assistance came from the estate itself (for the purpose of opposing the tax
assessment), the question presented little difficulty as the estate was not seeking to
enforce the foreign revenue law but to prevent its enforcement. With reference to the
request by the State of Norway, Lord Goff said:

“I return to the rule in Government of Indiav. Taylor [1955]
A.C. 491, Itis of importance to observe that that rule is limited
to cases of direct or indirect enforcement in this country of the
revenue laws of a foreign state. 1t is plain that the present case
is not concerned with the direct enforcement of the revenue laws
of the State of Norway. Is it concemed with their indirect
enforcement? ] do not think so. It is stated in Dizey & Morris,
at p. 103, that indirect enforcement occurs (1) where the foreign
state (or its nominee) in form seeks a remedy which in substance
is designed to give the foreign law extraterritorial effect, or (2)

Judpment = Even $Vohr-Honxen et al v. Compass Trust Co. Limited ef al.Couse No. 350 of 2004 08.01.07
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where a private party raises a defence based on the foreign law in
order to vindicate or assert the right of the foreign state. I have
been unable to discover any case of indirect enforcement which
goes beyond these two propositions. Even so, since there is no
suthority directly in point to gnide me, { have to consider whether
a case such as the present should nevertheless be held to fall foul
of the rule. For my part, I cannot see that it should. I cannot see
any extraterritorial exercise of sovereign authority in seeking the
assistance of the courts of this country in obtaining evidence
which will be used for the enforcement of the revenue law of
Norway in Norway itself.”

Clearly, the conirolling factor in this decision was the fact that the evidence would be

used in Norway itself; its purpose was to assist in the enforcement of the revenue laws of

Norway, but only in that country.

Another instance of indirect enforcement is found in Stringam v. Dubois (1992)
A.CW.8.J. 669646. Dubois’ aunt died while domiciled in Arizona, In her will she left a
wheat farm in Alberta to her niece. The probate assets located in the United States were
insufficient to pay the estate taxes owing there, so the U.S. executor looked 1o the equity
in the wheat farm to make up the balance. The niece applied for an order requiring the
conveyance of the wheat farm to her; this was opposed by the aunt’s executor on the
ground that the wheat farm should be used to satisfy the American tax debt. After
referring to United States of America v. Harden, Governmeni of India v. Taylor, and
Peter Bﬁchanan Ltd, the Court of Appeal said that “an indirect attempt at enforcement is
as offensive as a direct attempt” and that “one must look at the substance of the claim to
determnine its nature for the purposes of application of the rule” (at paragraph 25). The
niece succeeded, because any other result would have amounted to an indirect

enforcement of the estate tax laws of Arizona.
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The Grand Court has held that the disgorgement provisions in two American statutes, the
Securities Act 1933 and the Securities Exchange Act 1934, are penal in nature

(applying Huntington v. Attrill): Stutts v. Premier Benefit Capital Trust 1992-93 CILR
605. As a consequence, the Grand Court refused to recognize an American receiver

whose mandate included enforcing disgorgement provisions.

That decision was considered but distinguished in Marada Global Corporation v.
Marada Corporation & Others, supra. An action was brought in the Grand Court to
recover money had and received. The Plaintiff corporation was under the control of a
U.S. receiver, appointed at the instance of the Securities and Exchange Commission on
allegations that the Plaintiff company had violated U.S. federal securities legislation. The
Defendant argued that the action should be struck because it amounted to an attempt to
enforce a penal law, i.e., a disgorgement provision, of a foreign State. In this instance,
however, the order of the U.S. District Court sanctionjng the action in the Cayman
Islands provided expressly that any money recovered was to go to the company’s
investc;rs and creditors angd not to the SE.C. That was considered “an important
distinction “(page 552); in Stutts v. Premier Benefit Trust, it was clear that the American
receiver was seeking recognition in the Cayman Isiands in order to give effect to the

disgorgement provisions in the American legislation.

Kalley and others v. Manus and others (1999) CILR 560 is a case where Murphy, J. of

this court was asked to characterize a certain action in the Grand Court as an attempt to

Sudgment — Even Wahr-Honsen et al v Compass Trust Co. Limited el al.Caust Na. 3150 of 2004 08.01.07
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enforce the penal laws of & foreign country. The plaintiffs were suing on a judgment
obtained in Florida in refation to illegal dealings in securities. The American causes of
action were statutory and based upon violations of the Securities Act of 1933 and the
Securities Exchange Act of 1934 (as well as various Florida statutes and 2 claim for
damages for common law fraud). The court had litile difficulty in dismissing the
assertion that this was an attempt to enforce the penal law of a foreign jurisdiction. In
coming to that conclusion, the court said;

“The basic question is whether enforcing the judgment at the suit of a private

citizen would amount to the enforcement of a penal law contrary to Cayman

public policy. [ consider these fairly obvious criteria (based on US v. Inkley):

(i) whether the claim sought to be enforced is one which involves
the assertion of foreign sovereignty;

(i1) the view of the remedy adopied by the foreign court; and

(iii) the identity of the plaintiff or the person in whose favour the
right is created.

On these bases, it is clear that the plaintiff here is not seeking to have this
court enforce a foreign penal statute. My view, based on the proceedings
on their face, is butiressed by the uncontradicted expert evidence
characterizing the nature of the US proceedings here as personal in nature.
1 regard this defence as vexatious and an abuse of process.”

An important element in the court’s decision was that the judgment recavered in the U.S.

proceedings only benefited the plaintiffs as private individuals.

ORS 1 ApS & others v. Frandsen [1999] 1 WLR 2168 is a recent decision in which the
Court of Appeal applied Peter Buchanan Lid. 2nd held that a claim by 2 liquidator was
really an attempt at indirect enforcement of a foreign revenue law. The five plaintiffs

were Danish companies in the process of compulsory liquidation. The companies, acting
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through their liquidator, brought an action in the United Kingdom against the Defendant
(a resident there) claiming damages for negligence or reckless default; reimbursement or
compensation arising from an alleged breach of a statutory duty under Danish company

law; and, altemmatively, damages or compensation for breach of fiduciary duty (see page

2170 H).

The Defendant had owned the companies and controlled their affairs. He caused the
companies to dispose of all of their assets for cash and, immediately afterwards, caused
them to use the cash to acquire his shares in those companies. This asset stripping
scheme provided the companies with a remedy under Danish company law against the
perpetrator. Some one aud a half years later, the companies were put into liquidation and
the liquidator sought to assert that remedy. He had been “appointed” by the Danish
revenue authority (see page 2172 E), who was funding the action against the Defendant.
The Danish tax authorities had made a claim for back corporate taxes some eight months
after the asset stripping; the companies were insolvent and the tax authority was the only
creditor. The basis of the restitution claim was a provision in Danish company law
prohibiting companies from providing financial assistance for the acquisition of their own

shares.

On these facts, the Court of Appeal was unanimous in finding the case
“indistinguishable” from the facts in Peter Buchanan Ltd. The Court of Appeal said:

“There can be no distinction between the defendant’s sale of the company’s
assets and his pocketing of the proceeds in the Buchanan case [1955) A.C.
516 and the defendant’s sale of the cornpanies’ assets and use of the proceeds
to fund their purchase of his own shares in the present case. It can, therefore,
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equally be said of the plaintiffs’ claim here as was said of the liquidator’s claim
in the Buchanan case, “that the whole object of the suit is to collect tax for a
foreign revenue, and this will be the sole result of 2 decision in favour of the
plaintiff ...” (per Kingsmill Moore J. [1955] A.C. 516, 529.)"
As in Buchanan, the claim was a private law cause of action which existed in the
companies irrespective of any claim against the companies for unpaid tax. Unlike
Buchanan, there was no allegation that the motive for the asset stripping was evasion of
Danish income tax. In each case, the liquidator was viewed as working solely on behalf
of the revenue authorities; in Buchanan, the liquidator was appointed by the court while

in QRS, he is described as having been “appointed” by the tax authorities. In each case,

there was an unpaid tax debt and the whole reason for pursuing the claim was to satisfy

that debt.

The reasoning in Buchanan and Judge Learned Hands; exposition of the public policy
rationale in Moore v. Mitchell have been mentioned with approval by the Judicial
Committee of the Privy Council recently (albeit in a case bearing litle resemblance to the
present one): President of the State of Equitorial Guinea v. Royal Bank of Scotland
International et al (Feb. 27, 2006) Appeal No. 59 of 2005. Other Commonwealth
decisions (not elready mentioned) in which Buchanan has been cited and approved
inchude:

(2) Byrne v, Conroy 1998 3 IR 24 (Supreme Court of Eire);

(b) Lord Advocate (on behalf of the Commissioners of Inland
Revenue) v. Tursi 1998 SLT 1035 (Scottish Court of Session);

(c) Rothwells Lid (liquidation) v. Connell 119 ALR 538 (Queensland
Court of Appeal);

Judgment ~ Even $Yohr-Honsen ei gl v. Compass Trust Co Liniled ef al..Cause No, 350 of 2004 08.01.07
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Analysis

I return to the question of the constituent elements of a tax gathering defence. The
defendants say they are three in number. The plaintiffs apree that the three prerequisites
proposed by the defendants must be established, but concede only that the first of these is
proved. There is an unsatisfied tax claim by the State of Norway. Clearly, most of the
proceeds of this Jitigation will go to satisfy that tax debt but the plaintiffs say that is not
sufficient - it must be plain that all of the proceeds will go to that purpose. The plaintiffs
argue that there are other creditors whose clairas must also be satisfied, and the residual
claim of the estate’s sole heir must be considered. This issue will be considered below.
Finally, the defendants say the proceedings must be “in substance™ an attempt to collect
foreign tax; the plaintiff’s agree that this is a prerequisite, but contend that the evidence

does not show it to be the case. This, also, will be considered below.

The plaintiffs argue that there are three additional prerequisites which must be
established, The first of these is a “connection” between the present claim and the
foreign tax Jaw. They say the common law rule concerns the extra-territorial
enforcement of a foreign revenue law, directly or indirectly. The present claims are
private law causes of action. They are pleaded, and can be proved, without any reference
to the ciaim by the Norwegian revenue authority, Thus, the pursuit of these private law
causes of action does not involve any aitempt to give extra territorial effect to the
Norwegian revenue law. According to the plaintiffs, in every previous decided case held

to be an attempt at indirect enforcement, the private law claim arose ““as a result of and
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was parasitic upon the existence of liability to the foreign revenue zuthority and was

commensurate with the value of the outstanding tax claim.”

The authorities do show a preference for the improper assertion of sovereignty as a
rationale for the existence of the rule. Do those authorities also demonstrate that the rule
can be invoked only where the court is being asked to apply or consider a foreign revenue
law in the local jurisdiction? The passage quoted earlier from Lord Mackey’s judgement
in Williams and Humbert appears (at page 440) to suggest this. The point did not arise
there for decision; Williams and Humberi turned onl the fact that there was no aliegation

of any unsatisfied claim under the law of Spain,

Such a connection is found in most of the authorities. In Banco De Vizcaya v. Don
Alfonso De Borbon Y Ausiria, the Spanish bank found it necessary to refer to the Spanish
confiscatory decrees to explain why its claim should be paramount to that of the ex-King,
the banlk’s nominal principal. In Peter Buchanan Ltd , the trial judge needed to take
notice of the existence of the Scottish revenue claim in order to reach his conclusion that
the stripping of assets from the company by McVey was ultra vires the company and
dishonest. In Rossano, the court was asked to take some notice of the Egyptian tax debt
because the two garnishing orders were based upon it. In Shringam v. Dubois, some
notice had to be taken of the tax apportionment between the American and Canadian

assets, which required reference to the American tax legislation.
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In ORS, the claim advanced in England was twofold: a claim for restitution of the value

of the company’s assets, based upon a Danish company law provision prohibiting

companies from providing financial assistance for the purchase of their own shares; and

damages for negligence or reckless default arising from the Defendant (a director)

allowing the companies to suffer loss as a result of the asset siripping scheme, Neither

cause of action would have required any reference at all to the Danish tax claim, which

arose from the disallowance of certain claims for depreciation on containers. The tax

claim may have arisen from transactions which were part of the asset stripping scheme,

but proving the Defendant’s liability for asset stripping does not seem to have required

reference to the tax consequences of what he was doing.

The Court of Appeal’s view of the facts, and its conclusion, are explained in this passage

from the judgment of Simon Brown, L.J. (at p. 2172):

“The plaintiffs are all Danish companies in compulsory
liquidation. The defendant is domiciled (within the

meaning of the Convention) and resident in the U.X. Until
1992 he owned the companies either directly or indirectly.
In November 1592 the entire assets of the companies were
disposed of for cash which the following month was used
to acquire the defendant’s shares. In July 1994 the
companies were put into liquidation on the ground that they
had been engaged in asset-stripping. In March 1995 the
Danish tax authorities claimed against them corporation
taxes of some 30m. Danish kroner together with some 10m.
Danish kroner interest, a total tax claim of some 40m.
Danish kroner (nearly £4m.). The companies have no
assets and the only creditors are the Danish tax authorities.
It was those authorities who appointed the Jiquidator and
who are funding this action by the companies against the
defendant. Their claim against him is limited to the
principal sum, together with interest claimed by the Danish
tax authorities against them. The nature of the ¢laim is
swmmarised in the plaintiffs’ evidence as follows:

Judgment — Even Wahr-Honsen et al v. Compass Trust Co, Limited ef ol..Cavse No. 350 of 2004 08.01.07
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“The claim against the defendant arises out
of his involvement in the stripping of the
plaintiffs’ assets. In essence, the plaintiffs
submit that the purchase price for the
defendant’s shares in each of them was paid,
at the defendant’s instence from their own
funds or using their assets. The plaintiffs’
claims are for, in the first instance,
restitution of the vatue of their assets which
were disposed of in order to finance the
purchase of the defendant’s shares and, in
the alternative, damages arising out of the
defendant’s negligence and/or reckless
default in allowing the plaintiffs to suffer
loss as a result of the asset-stripping in
which he was involved.”

The basis of the restitution ciaim is a provision in Danish

company law prohibiting companies from providing

financial assistance for the acquisition of their own

shares.., These facis are in all material respects

indistinguishable from those in Peter Buchanan Ltd. and

Macharg v. McVey (Note) [1955) A.C. 516, the leading

authority on this aspect of indirect enforcement.”
The “‘core argument” advanced by the unsuccessful plaintiffs was that this is a private Jaw
claim not merely in form but in substance (at page 2180B; and see page 2174F). There is
not a hint in ORS that the Court of Appeal considered it significant that the claims were
indeed private law claims and could be advanced without any reference to Danish tax law
or the tax debt. The important points, which made QRS indistinguishable from
Buchanan, were: the existence of the tax debt, the lack of any other creditors, the
appointment of the liquidator by the Danish tax authorities, the funding of the English

action by those same authorities, and the fact that the emount claimed in England was

equal to the Danish tax debt. In other words, the Court of Appeal found that the claim
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was, in substance, an attempt to enforce the foreign revenue law indirectly. The fact that

the claims were wholly private in nature made no difference.

Given that the need for a connection between the claim and the foreign revenue law is not
identified as an essential prerequisite in any prior decision, aud given its absence in ORS,
the position advanced here by the plaintiffs is untenable. There is no need to prove any
“connection” to the foreign revenue law once it is shown that the proceedings are in

substance an atterpt to enforce such a Jaw.

The second qualification urged by the plaintiffs is that the indirect enforcement rule is not
a defence available to anyone other than the taxpayer. They argue that the defence is not
available to third parties and not available where the claim is for the vindication of
proprietary rights. The typical case in which the rule arises is a dispute between a
taxpayer and the foreign revenue. By contrast, in the present case the dispute is between

a taxpayer (the estate) and third parties,

There is no express support in the authorities for the proposition that defence is available
only to the taxpayer. The rule has been used by and against third parties, Although
Buchanan and ORS were disputes between a taxpayer and a liquidator acting on behalf of
the revenue, Stringam v. Dubols was not. In Stringam v. Dubois, the rule was invoked by
a third party (the niece) in a successful attempt to defeat a claim by the executor of the
estate that the farm should be sold to pay the American tax liability. In Rosanno, the

successful Plaintiff was the taxpayer. He invoked the rule to defeat the defence advanced
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by the insurer (a third party) which relied upon the garnishee orders from the Egyptian

tax authority.

I am satisfied that the decided cases leave no room for a qualification that the rule can be

invoked only in a dispute between a taxpayer and the taxing authority or its nominee.

The plaintiffs also say it is wrong in principle to apply the rule where a proprietary right
is being asserted. Some support for this is found in a statement of principle by Denning,
M.R. in Brokaw v. Seatrain {1971] 2 WLR 791, cited with approval in Williams and
Humbert (at page 439-440):

“The United States Government submit that that rule only applies ta

actions in the courts of law by which a foreign government is seeking

to collect taxes, and that it does not apply to this procedure by notice

of levy, which does not have recourse to the courts. I cannot accept this

submission. If this notice of levy had been effective to reduce the goods

into the possession of the United States Government, it would, I think,

have been enforced by these courts, becanse we would then be enforcing

an actual possessory title. There would be no need for the United States

Government to have recourse to their revenue law.”
The plaintiffs put the argument this way. Suppose, they say, Jahre were still alive and
had no other assets but owed the Norwegian revenue a sum for taxcs equal to the value of
the stolen assets. It would be unconscionable to allow the thief to plead the indirect
enforcement rule to defeat such a proprietary claim by Jahre. If that is so, the death of
Jahre should make no difference. The rule against indirect enforcement is not a rule

which requires a court to prevent foreign taxpayers from paying tax in their own

countries.
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Again, there is little support in the decided cases for this argument. Lord Denning’s
comment in Brokaw was obiter, and the decision in Williams and Humbert turned not on
the fact that a proprietary claim was being advanced, but on the fact that the Spanish
confiscatory decrees were in effect and the resulting change of ownership had already
taken place. More fundamentally, & claim by the taxpayer himself, as in the example put
in argument, is less likely to be considered a claim which is in substance brought to

collect foreign tax.

1 am persuaded that the rule can be invoked in favour of a third party or to defeat a
proprietary claim. It must be the case, though, that the characterization of the party
invoking the defence (taxpayer or third party) and the nature of the claim (proprietary or
otherwise) are important elements in the consideration of the defendant’s third issue (i.e.,

are the proceedings in substance an atternpt to collect foreign tax?).

The third and final qualification urged by the plaintiffs is thet “control” of the estate by

the taxing authority is a necessary prerequisite.

The question of control is an important one, but it is subsumed in the third elernent on
the deféndants’ list — ts the claim in substance an attempt to collect foreign tax? In
Buchanan, the person nominally in control of the litigation was a court-appointed
liquidator. In both Buchanan and QRS, the only existing creditor was the revemue
authority itself. It was advancing money to the liguidator 1o meet his expenses. The

liguidator was required to consider only the interests of the revenue authority. Although
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each liquidation was proceeding under court supervision, the court would iptervene only
to decide matters in dispute; since there was just one creditor, disputes were highly
unlikely. This is the degree of contro] which has resulted in a liquidator, notwithstanding
court supervision, being described as a “nominee” or a “puppet” of the revenue. (The
word “nominee” is used by Lord Keith in Government of India v. Taylor, by Lord Justice
Simon Brown in ORS, and in Dicey and Morris, 13" edition, 5-023; the word “puppet” is
found in Ayres v. Evems and Re Tucker.) This degree of control will support a finding
that the action is in substance an attempt to collect foreign tax. It is unnecessary to treat

control as a separate prerequisite.

Is the Norwegian revenue the sole creditor?

The defendants concede that, for the rule to operate, it must be shown that the proceeds of

the litigation will go to the foreign revenue authority. Must it all go these?

Given that the predominant underlying rationale for the rule is that an atternpt to advance
a foreign revenue claim amounts to an assertion of sovereign authority by one state
within the territory of another, the answer must be “yes.” If the Jitigation is initiated for
the purpose of satisfying the claims of ordinary creditors (as well as a tax debt), it can no
longer be said, in the words of Lord Keith in Government of India v. Taylor, that the
claim “is but an extension of the sovereign power which imposed the taxes.” This was
the conclusion reached in both Ayres v. Evans and Priestley v. Clegg. In the latter, the

claims of ordinary creditors amounted to just six percent of the total claims.
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I conclude that the defendants catry the burden of showing that the entirety of the

proceeds will go to the foreign revenue authority.

The plaintiffs point to three claims on the estate which, they say, are not in substance part
of an attempt to enforce a foreign tax debt: the ¢laim of Dr. McKinnell under the
agreement with bim; the interest of the estate of Bess Jahre; and the amount owing to the

Ministry of Justice because of the intervention payment made by it to Anders Jahre A/S.

The agreement with Dr. McKinnell was made solely for the purpose of abtaining
evidence to be used in this proceeding and the predecessor action. This is no more than a
cost of maintaining the litigation and cannot, for present purposes, be viewed as an

ordinary debt to a creditor: see Williams and Humbert, page 440G, per Lord Mackay,

During argument, each party submitted a pro forma analysis intended to demonstrate that
there would or would not be a surplus for the use of the estate of Bess Jahre. I need not
engage in a similar exercise, because I am satisfied that the issuve is resolved conclugively
against the plaintiffs by the findings of the Probate Court and prior statements by Mr.

Wahr-Hansen.

On November 13" 2001, the Probate Court dismissed Bess Jahre’s objections to the
Lazard settlement and an application to inspect certain documents because it was
“completely obvious that Bess Jahre will not receive any inheritance” from the estate and

“completely unrealistic™ to suppose “that Bess Jalue would receive anything after the

Judgment - Even Wohr-Hansen et al v. Compass Trust Co. Limited es al.-Cuuse No. 350 of 2004 08.01.07
Poge 46 o 36



